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CASES  IN  BANKRUPTCY 


ARGUED  AND  DETERMINED 


IN 


Z'bt  Court  of  Helit^lOt  ^t. 


Ex  parte  Wilkes  and  others. — In  the  matter  of  Mary 

.  Tarrant, 

XHIS  was  a  petition  of  the  assignees,  and  an  execution 
creditor,  to  annul  the  fiat  on  two  grounds :  1st.  That  the 
bankrupt  was  not  a  trader ;  2dly.  That  there  was  not  a 
good  petitioning  creditor's  debt. 

The  fiat  was  issued  on  the  1st  March  last,  in  which 
the  bankrupt  was  described  as  a  milliner  and  lodging- 
house-keeper  ;  and  the  only  evidence,  in  support  of  the 
correctness  of  this  description,  was  an  affidavit  of  the 
bankrupt  herself,  in  which  she  swore  that  she  bought 
her  stock  in  trade  of  a  French  milliner,  and  that  she  was 
both  a  milliner  and  a  lodging-house-keeper;  and  an 
affidavit  of  one  Ann  Smithy  who  stated  that  she  had,  on 
some  occasion,  employed  the  bankrupt  to  make  a  gown 
for  her,  finding  the  materials  herself,  and  that  she  had 
paid  the  bankrupt  !/•  5$,  for  the  job. 


Westmiiiiter, 
June  2,  1836. 

One  solitary 
act  of  dealing  is 
not  sufficient  to 
prove  the  trad- 
ing, unless  cou- 
pled with  evi- 
dence of  a  gene- 
ral intention  to 
trade. 

Although  an 
examination 
taken  before  the 
Commissioners 
may  be  read  as 
an  admission 
against  the 
party,  if  he 
alone  is  con- 
cerned in  the 
result  of  the  pe- 
tition, yet  if 
there  is  another 
party  interested 
in  the  result,  it 
cannot  be  read 
against  such 
last-mentioned 
party. 


Mr.  Swanston,  and  Mr.  Stinton,  appeared  in  support 
of  the  petition. 
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1836.  Mr.  F.  Lee^  and  Mr.  Sturgeon,  for  the  petitioning 

^^^^'^"^       creditor.    A  single  act  of  trading  is  sufficient  to  support 

£x  parte 

Wilkes       a  comuiission ;   Ex  parte  M(mle(a) ;   the  amount  and 

and  others.  t        mi 

extent  are  not  matenal.  The  evidence  therefore  of 
trading,  as  a  milliner,  is  sufficient  to  support  this  fiat. 
But,  besides  this  business,  the  bankrupt  was  a  private 
lodging-house-keeper,  which  has  been  decided  to  be  a 
correct  description  of  a  trader,  within  the  meaning  of  the 
act  of  parliament ;  Smith  v*  Scott  (6).  In  that  case  it 
did  not  appear  that  provisions  were  actually  supplied  to 
every  lodger,  but  that  they  might  have  been  if  required. 
[Sir  t/".  Cross,  It  would  follow,  from  your  argument, 
that  a  lodging-house-keeper  is  a  boarding-house-keeper, 
which  is  by  no  means  a  necessary  consequence.]  The 
petitioner  Wilkes  has  put  in  a  distress  for  rent  on  the 
bankrupts  property  to  the  amount  of  140/.,  which  will 
sweep  away  the  whole  of  his  efTects,  if  this  fiat  is  an- 
nulled. And  as  the  assignees  have  leagued  themselves 
with  a  party  claiming  adversely  to  the  interests  of  the 
general  creditors,  the  Court  will  not  &vour  this  peti- 
tion ;  it  being  the  duty  of  the  assignees  to  support  the 
flat,  and  not  to  upset  it  (c). 

Sir  G.  RosB. — I  am  at  present  very  much  inclined  to 
dismiss  this  petition,  on  the  ground  of  parties  being 
joined  in  it,  who  have  not  only  distinct,  but  adverse 
interests  to  the  general  body  of  creditors.  In  Choi- 
mondeleyv. Clinton  {d)  it  was  decided,  that  parties  having 
adverse  interests  cannot  join  as  plaintiffs ;  and  in  the 
present  case  Wilkes  is  actually  adverse  to  the  fiat,  which 

(a)  14  Ves.  603.    Not  unless  it  shows  an  intention  to  trade  generally. 
(*)  9  Bing.  14..  (c)  But  see  Er  parte  Graves,  IG.&c  J.  86. 

(d)  1  Turner  &R.  116. 
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it  it  the  duty  of  the  assignees  to  protect.    For  though        1836. 
the  assignees  are  entitled,  where  there  is  any  doubt  as       ^^ 
to  the  validity  of  a  fiat,  to  come  to  this  Court  for  protec-       ^'^t^ 
tion,  and  to  call  upon  the  petitioning  creditor  to  support 
the  fiat  he  has  issued,  they  ought  not  to  join  in  a  petition 
with  a  party  who  is  decidedly  adverse  to  the  fiat,  and 
whose  interests  are  wholly  conflicting  with  all  the  other 
creditors. 

Mr.  SvHxmton,  in  reply.  As  soon  as  the  assignees  in 
thia  case  discover  that  the  fiat  is  illegal,  they  join  in 
the  demand  made  on  the  justice  of  this  Court  to  annul 
it,  and  to  be  relieved  from  the  responsibility  which  has 
been  improperly  imposed  on  them.  They  believe  the 
issuing  of  this  fiat  to  be  a  fraud.  Are  they  to  become 
p€articip€8  criminisg  and  endeavour  to  support  the  fiat, 
when  they  know  it  to  be  an  illegal  one  ?  If  Wilkes  had 
petitioned  to  supersede  alone,  the  assignees  must  have 
appeared  on  that  petition.  What  would  have  prevented 
them  firom  suggesting  to  the  Court,  that  the  fiat  was 
illegal  ?  It  hat  been  often  said  by  Lord  EUhUf  that  the 
moment  the  assignees  know  a  commission  is  illegal,  it 
is  their  duty  to  come  and  state  that  fact  to  the  Court, 

With  respect  to  the  joining  of  parties  having  adverse 
interests,  and  the  case  of  Cholmandeley  v.  Clinton,  which 
has  been  cited  in  support  of  that  objection,  it  appears 
that  in  that  case  the  heir  and  devisee  were  joined  as 
l^ntifis,  the  one  claiming  under  the  will,  and  the  other 
against  it.  The  interests  of  the  parties  therefore  in  that 
case  were  perfectly  incompatible ;  for  a  decree  in  favour 
of  the  one  must  have  operated  of  necessity  against  the 
other.  There  is  no  analogy,  however,  between  that 
case  and  this.    Here,  the  petitioning  creditor  is  the  real 

b2 
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1836.        adverse  party;  and  there  would  be  no  absurdity  in  pro- 

^p^      nouncing  an  order  on  this  petition^  with  respect  to  any 

Wilkes       interest  of  the  assignees,  as  there  would  have  been  in 
and  otheis.  ° 

Cholmondeley  v.  Clintoru  In  the  present  case,  each 
party,  both  Wilkes  and  the  assignees,  if  they  had  pre- 
sented separate  petitions,  would  have  been  entitled  to 
the  same  order  precisely ;  and  if  the  Court  were  to  reject 
this  petition  on  that  ground,  the  only  effect  would  be  to 
drive  the  parties  to  a  more  expensive  proceeding. 

With  respect  to  the  alleged  trading  as  a  lodging- 
house-keeper.  [Erskine,  C.  J.  You  may  spare  yourself 
on  that  point.  A  ^'  lodging-house-keeper"  is  not  one  of 
the  terms  specified  in  the  act,  in  the  description  of  those 
callings  or  occupations  which  render  a  man  liable  to 
become  bankrupt ;  and  therefore  describing  a  man  to  be 
merely  a  **  lodging-house-keeper,"  without  any  thing  else, 
will  not  do.  Some  particular  fact  must  be  proved,  in 
order  to  constitute  him  a  trader.]  Then,  in  regard  to 
the  trading  as  a  milliner, — ^it  is  not  disputed  that  one  act 
of  trading  would  be  sufficient,  if  there  was  any  evidence 
of  a  general  intention  to  trade.  But  here  there  is  no 
such  evidence. 

In  order  to  show  that  there  was  no  good  petitioning 
creditor's  debt,  Mr.  Swanston  then  proposed  to  read  the 
examination  of  the  petitioning  creditor  before  the  Com- 
missioners. 

Mr.  Lee  objected  to  this  proceeding,  as  no  notice  had 
been  given  of  the  intention  to  read  it. 

The  Court  said,  that  as  this  was  an  adverse  petition 
against  the  bankrupt,  as  well  as  against  the  petitioning 
creditor;  the  rules  of  evidence  applicable  to  adverse  liti- 
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gation  would  apply ;  and  although  the  examination  was  1836. 
in  the  shape  of  an  admission  by  the  petitioning  creditor^  ^^^^ 
and  could  be  read  against  him,  if  he  was  alone  concerned       ^ilkks 

iuidotheis. 

in  the  result  of  this  petition ;  yet  as  the  bankrupt  was  a 
party  interested,  it  could  not  be  read  against  him,  with- 
out tendering  him  a  copy  and  giving  him  previous  notice 
of  the  intention  to  read  it. 

The  Court  then  inquired  of  the  counsel  for  the  peti' 
tioning  creditor,  whether  he  would  consent  to  indemnify 
the  assignees  against  any  action  that  might  be  brought 
against  them  by  Wilkes,  in  case  this  petition  was  dis- 
missed. This  proposal  being  declined,  their  Honors 
then  pronounced  their  judgments. 

Erskin£,  C.  J. — The  petitioners  in  this  case  pray 
that  the  fiat  may  be  annulled  on  two  grounds ;  1st.  That 
there  was  no  trading ;  2dly.  That  there  was  no  petition- 
ing creditor's  debt.  It  occurred  to  the  judges,  before 
they  finally  delivered  their  opinions  on  the  case,  to  put 
a  question  to  the  petitioning  creditor's  counsel,  for  the 
purpose  of  ascertaining  whether  he  would  take  upon 
himself  to  indemnify  the  assignees  from  any  action 
against  them  by  the  execution  creditor,  if  the  Court  should 
decide  in  favour  of  the  validity  of  the  fiat ;  and  as  he 
has  refused  to  do  so,  the  Court  is  bound  to  pronounce 
its  judgment.  For  myself,  I  must  say,  I  think  that  the 
question  of  trading  has  been  left  in  considerable  doubt. 
The  petitioning  creditor  was  bound  to  prove  the  affirma- 
tive of  this  question.  He  has  not  satisfied  my  mind,  that 
the  bankrupt  really  sought  her  living  by  trading  as  a 
milliner;  and  that  is  enough  to  justify  me  in  saying,  that 
this  fiat  cannot  be  supported. 
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1836.  Sir  J.  Cross.— I  also  think  that  the  petitioning  ere- 

£z  parte  ^^^  ^  ^^^  adduced  sufficient  evidence  to  prove  the 
and  otbon.  ^^^*  There  is  nothing  from  which  we  can  infer  a 
general  intention  to  pursue  the  trade  of  a  milliner.  The 
only  evidence  offered  is  one  solitary  act  of  a  lady  em«> 
ploying  the  bankrupt  on  one  occasion  to  make  a  gown. 
What  is  not  proved  is  of  great  ]mportance»  namely,  a 
general  intent  to  trade.  I  will  not  say,  that  the  petition- 
ing creditor  and  the  bankrupt  colluded  together  to  sue 
out  this  fiat ;  but  in  the  bankrupt's  affidavit  she  does  not 
specify  any  particular  dealings  she  had  with  the  peti- 
tioning creditor,  nor  does  she  give  us  the  names  of  any 
of  her  customers*  It  is  plain  that  she  did  not  get  her 
living  by  millinery  alonCi  tor  it  appears  that  she  also  let 
lodgings. 

Sir  G.  Rose. — I  concur  in  opinion  with  the  other 
judges.  It  appears  to  me,  that  the  petitioning  creditor 
has  exercised  a  sound  discretion  in  declining  to  indem- 
nify the  assignees  from  any  actions  by  the  execution 
creditor,  as  I  do  not  think  that  he  would  be  able  to  sup- 
port this  fiat. 

Ordei^d)  that  the  fiat  should  be  annuUedi 


iVettmimter,       Ex  parte  Jamieson.— In  the  matter  of  Mitchell. 

JJ^*!?^brtiS  "^^^^  "^  *  peUtion  to  prove  a  debt,  which  had  been 
tiEt&a'  wfi.  ^^^^  ^y  ^e  Commissioner ;  but  he  ordered  a  sum  to  be 

c.  56.  s.  31.,  to 

!?**L*2^  «*^ted  dividend  on  t  disputed  debt,  the  cieditor  is  not  entiUed  to  interest  on  sub- 
ftantitting  his  proof. 
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set  apart  in  the  hands  of  the  Accountant  in  Bankruptcy,  18S6. 

under  the  provisions  of  the  1  &  2  Will  A.  c.  56.  s.  31.,  ^^  ^^ 

to  meet  any  cl^m  which  the  petitioner  might  be  able  to  Jav^mov* 
substantiate  (a).    The  proof  was  allowed*  but 

Mr.  Stodnston,  and  Mr.  Martin,  for  the  petitioner, 
contended,  that  as  a  sum  was  reserved  by  the  assignees 
to  satisfy  the  claim  of  the  petitioner,  and  was  invested  in 
the  funds,  he  was  entitled  to  interest  on  the  amount  of  the 
dividend  on  his  debtj  from  the  time  when  the  dividend 
was  declared. 

Mn  Bagshawe,  conirL 

Ebskine,C.  J. — There  has  been  no  dividend  retained 
in  the  hands  of  the  assignees,  which  belonged  to  the 
petitioner,  but  merely  a  sum  set  apart  to  meet  any  ex- 
pected dividend  on  the  debt  in  dispute.  In  such  a  case 
interest  is  never  allowed. 

(a)  By  I  &  3  WilL  4.  c.  56.  i.  31.  "  if  such  Commissioners,  or  Sub- 
division Court,  shaU  determino  any  point  of  law  or  matter  of  equity,  or  decide 
on  the  refusal  or  admission  of  evidence,  in  the  case  of  any  disputed  debt, 
such  matter  may  be  brought  under  review  of  the  Court  of  Review  by  the 
party  who  thinki  himself  aggrieved,  and  the  proof  of  the  debt  shall  be  sus- 
pended until  such  appeal  shall  be  disposed  of,  and  a  sum  not  exceeding  any 
expected  dividend  or  dividends  on  the  debt  in  dispute  in  such  proof,  may  be 
set  apart  in  the  hands  of  the  said  Accountant-General,  until  such  decision 
be  made.'' 
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]836. 


^  ,  .  ,  In  the  matter  of  Thomas  Ings. 

A  party  apply.  MR.  S  WA  NSTON  moved,  ex  parte,  for  an  injunction 
'^urnoremu^  ^^  ^^V  ^^^  issuing  of  a  London  fiat  until  the  13th  June, 
tied  to  an  in-      q,j  (j^q  ground  that  the  bankrupt  lived  in  the  country, 

junction,  ex  °  *  •" 

parte,  to  ii^y      and  that  it  was  desirable  the  fiat  should  be  executed 

the  issuing  of  a 

London  fiat,  for  there  and  not  in  London.     It  was  only  discovered  this 

which  a  docket 

has  been  previ-  moming,  on  an  application  for  a  country  fiat,  that  another 

ously  struck. 

party  had  already  struck  a  docket  for  a  London  fiat ;  and 
the  party  now  applying  undertook  to  give  a  regular  no- 
tice of  motion  for  the  13th  June  to  the  other  party. 


The  Court  said,  that  the  issuing  of  a  fiat  ought  not 
to  be  stayed  on  an  ex  parte  motion ;  and  that  they  could 
do  no  more  than  allow  the  present  applicant  to  issue  a 
country  fiat,  notwithstanding  the  docket  papers  for  a 
London  fiat ;  and  then,  if  it  was  thought  expedient,  a 
future  application  could  be  made  to  annul  the  London 
fiat. 

Sir  6.  Rose  observed,  that  another  fiat  could  be  ob- 
tained at  the  office,  as  of  course,  if  the  description  of  the 
bankrupt  could  be  varied  in  the  slightest  degree  firom 
that  already  given  in  the  docket  papers  for  the  London 
fiat. 

Mr.  Swanston  then  took  an  order  for  liberty  to  issue 
a  country  fiat,  upon  giving  notice  forthwith  to  the  cre- 
ditor who  had  struck  the  previous  docket. 
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1836; 


Ex  parte  Tuurkell. — In  the  matter  of  Dukrant. 

^  WestmtntUr, 

rw^  June  8. 

IHIS  was  a  petition  to  annul  the  fiat^  on  the  ground  On  a  petition  to 
that  the  bankrupt  was  not  a  trader.  ihe*grouiidof°° 

the  party  not 
beioe  a  trader, 

Mr.  Swanston,  and  Mr.  Roffers,  in  support  of  the  J^^J^^g^i^^f 
petition,  were  stopped  by  the  Court,  which  called  on  ?^{?|^?"'* 
the  other  side  to  prove  the  affirmative.  lionera  cannot 

be  read  m  eri- 
deoce,  unless 
not  only  notice 

Mr.  Wilcocky  and  Mr.  Morley,  for  the  petitioning  is  given  to  the 
creditor  and  the  assignees,  then  proposed  to  read  the  the  intention  to 
deposition    as   to    the   trading  from  the  proceedings,  hearing,  but  a 
having  given  the  other  side  notice  that  it  would  be  read  3!»^delivercd 
on  the  hearing  of  the  petition.  ^ 


Mr.  Swanston  objected  to  the  depositions  being  read 
as  evidence  against  the  bankrupt,  on  the  ground  that 
they  were  taken  in  his  absence.  It  was  decided  by  the 
Lords  Commissioners,  in  Ex  parte  Chambers{a),  that 
the  examination  of  a  third  party  before  the  Commis- 
sioners, which  was  taken  behind  the  back  of  the  bank- 
rupt, could  not  be  read,  on  the  bankrupt's  petition  to 
supersede.  In  Ux  parte  Campbell(b),  and  Ex  parte 
Cole(c),  also,  examinations  taken  before  the  Commis- 
sioners, in  the  absence  of  the  party  to  be  affected  by 
them,  were,  for  the  like  reason,  rejected  in  evidence. 
We  have  never  been  furnished  with  copies  of  these  de- 
positions, and  therefore  know  nothing  that  may  be  con-^ 
tained  in  them. 

Mr.  Wilcock.    The  other  side  must  have  known  the 

(a)  1  Deac  197.  (b)  2  Hose,  51.  (c)  Back.  242. 
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1836.  contents  of  the  depositions,  as  they  have  made  an  aifi- 

£x    rte  ^^^^  ^  direct  answer  to  the  allegations  contained  in 

Tbuieill.  them. 


Erskine^  C.  J.,  addressing  Mr.  Swanston. — Do  you 
wish  the  case  to  stand  over,  in  order  that  you  may  have 
an  opportunity  of  answering  the  depositions  ? 

Mr.  Swanston.    We  do  not  ask  for  any  indulgence. 

EasKiNE,  C.  J. — The  decision  in  Ex  parte  Chambers 
is  certainly  conclusive,  that  these  depositions  cannot  be 
read.  But  I  think  that  the  reason  given  for  the  rejec- 
tion of  them,  as  having  been  taken  behind  the  back  of 
the  party,  would  not  apply,  if  the  notice  to  read  them 
on  the  hearing  of  the  petition  bad  been  accompanied 
with  copies  of  the  depositions ;  because  then  they  might 
be  considered  as  affidavits,  and  could  be  contradicted,  if 
untrue ;  and  all  affidavits  are  sworn  behind  the  back  of 
the  adverse  party.  But  although  the  depositions  are  not 
receivable  as  evidence,  yet  the  Court  has  a  right  to  look 
at  them^  for  its  own  information ;  and  if  I,  for  one,  found 
that  they  clearly  proved  the  trading,  I  could  not,  of 
course,  consent  to  annul  the  fiat.  But  then  we  should 
be  doing  injustice,  if  we  were  to  refuse  to  supersede, 
merely  on  looking  at  the  depositions,  without  giving  the 
other  party  an  opportunity  of  answering  them.  The 
question  is,  as  it  appears  to  me,  whether  the  respondents 
ofiered  copies  of  the  depositions,  when  they  gave  notice 
of  their  intention  to  read  them.  All  affidavits  are  filed 
in  the  office,  and  copies  may  be  obtained  by  any  party ; 
but  depositions  are  not  so  filed,  and  no  one  has  a  right 
to  haf€  eopteii  of  them.    It  follows,  therefore,  that  they 


Thubuu. 
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cannot  be  read  against  any  partyi  unless  he  is  previously        IBS6. 
furnished  with  copies.    It  would  be  very  desirable  that      j^  p,^ 
the  point  should  be  finally  settled ;  whetheri  when  one 
party  has  given  notice  to  the  other  of  his  intention  to 
read  the  deposidons»  and  has  tendered  him  a  copy  of 
them,  the  depositions  cannot  then  be  read  in  evidence 
on  the  hearing  of  the  petition.     I  think  they  ought  then 
to  be  allowed  to  be  read  as  affidavits ;  I  can  perceive  no 
reason  why  they  should  not ;  they  are  taken  before  per* 
sons  competent  to  take  them^  and  in  a  judicial  matter ; 
and  perhaps  the  very  parties,  who  had  been  summoned 
before  the  Commissioners,  and  compelled  to  depose  as 
to  the  fiusts,  might  refuse  to  make  affidavits.    The  prin* 
ciple  on  which  examinations  are  refused  in  Courts  of 
Law  is,  that  the  party  to  be  affected  by  them  has  no 
opportunity  of  cross-examining  the  witness,  or  contra- 
dicting what  he  has  sworn.   But  where  the  party  is  pre* 
viously  furnished  with  copies,  he  has  an  opportunity,  if 
he  is  able  to  do  so,  of  disproving  the  fiicts  alleged 
against  him.     If  copies  had,  therefore^  been  given  in 
this  case,  I  should  certainly  have  admitted  them  as  evi- 
dence, in  order  that  an  appeal  might  be  made  to  the 
Lord  Chancellor,  and  the  practice  finally  settled. 

Sir  John  Cross. — I  think  we  are  quite  right  in  de- 
ciding, that  this  deposition  should  not  be  received  in  evi- 
dence. It  was  not  made  in  any  action  or  suit^  but  in  a 
proceeding  before  the  Commissioner,  to  which  the  pre^ 
sent  petitioner  was  a  perfect  stranger.  I  should  indeed 
think  it  very  doubtful,  even  if  the  petiticmer  had  been 
fiurnished  with  a  copy  of  the  deposition,  vrfaether  it  could 
be  read  against  him  in  a  subsequent  judicial  proceeding. 
FoT)  sapposing  an  affidavit  is  made  by  a  party  before  he 
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1836.  presents  a  petition  to  this  Court,  the  affidavit  cannot  be 
Ex  parte  ^^  ^  evidence,  because  he  has  offered  a  copy  of  it  to 
THuaiELL.  ^g  other  party.  Why  is  not  the  deposition  put  into  the 
shape  of  an  affidavit  ?  Or,  why  do  the  respondents  not 
bring  their  witness  here  to  be  examined  viv&  voce?  In- 
stead of  doing  this,  they  tender  a  deposition  made  upon 
some  occasion  or  other,  of  which  the  petitioner  knows 
nothing;  It  is  agreed,  hdwever,  on  all  hands,  that  the 
petitioner  has  at  least  a  right  to  be  furnished  with  a 
copy  of  the  deposition.  Here  no  copy  has  been  ten- 
dered ;  and  therefore  the  petitioner  must  be  quite  in  the 
dark,  as  to  the  nature  of  the  evidence  which  is  now  pro- 
posed to  be  offered  against  him,  and  which  he  might 
otherwise  have  been  prepared  to  meet.  There  can  be 
no  doubt,  therefore^  under  these  circumstances,  as  to  the 
inadmissibility  of  the  present  deposition.  Then  it  has 
been  said,  that  the  Court  may  look  at  the  deposition, 
although  not  strictly  receivable  in  evidence.  It  is  cer- 
tainly the  practice,  upon  criminal  trials,  for  the  judge  to 
look  at  the  depositions  previously  made  before  the  ma- 
gistrate ;  but  then  the  jury  are  not  permitted  to  look  at 
them.  And,  with  regard  to  the  practice  in  this  Court, 
speaking  for  myself,  I  think  it  my  duty  never  to  look  at 
depositions,  which  cannot  be  read  in  evidence. 

Shr  G.  Rose. — In  the  case  of  JEx  parte  Chambers^ 
which  has  been  cited  in  support  of  this  objection,  some 
special  matter  occurred  to  guide  the  discretion  of  the 
Court,  in  refusing  permission  to  read  the  depositions 
there  tendered  in  evidence ;  they  were  of  third  persons^ 
and  not  the  depositions  on  which  the  adjudication  took 
place.  And  CampbelFs  case  was  also  one  of  exception^ 
under  very  special  circumstances ;  for  there  the  debt  of 
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the  party  to  be  affected  by  the  deposition  was  sought  to  1836. 
be  expunged^  on  the  ground  of  usury.  But  really  it  ^^  ^ 
appears  to  me  a  matter  of  perfect  indifference  on  the  Thuhkbll. 
present  proceeding,  whether  the  depositions  are  strictly 
admissible  as  evidence,  or  not.  It  is  quite  clear  that  I 
may  look  at  the  depositions ;  and  to  say  that  they  would 
not,  in  some  degree  or  other,  influence  my  mind,  is  to 
say  what  would  be  absurd.  But  if  notice  to  read  the 
depositions  is  given,  and  copies  of  them  delivered  to  the 
adverse  party,  so  that  he  has  an  opportunity  of  answer- 
ing them,  I  can  see  no  reason,  then,  why  they  should 
not  in  all  respects  be  treated  as  affidavits,  and  be  read  in 
evidence,  on  the  hearing  of  the  petition.  The  only 
question  would  be,  as  to  which  party  is  to  be  at  the  ex- 
pense of  filing  them.  But  if  I  were  now  to  look  at  the 
depositions,  the  only  result  with  me  would  be  this, — if  I 
found  no  act  of  trading  sufficiently  proved,  I  should 
give  the  petitioner  the  benefit  of  that,  and  annul  the 
fiat;  if,  on  the  contrary,  I  found  there  was  sufiicient 
evidence  to  support  the  fiat,  I  should  then  give  the  peti- 
tioner an  opportunity  of  answering  them.  I  should 
much  regret,  however,  if  any  doubt  was  found  eventu- 
ally to  exist,  as  to  the  right  of  a  party  to  read  the  depo- 
sitions as  evidence,  after  he  had  given  previous  notice 
of  his  intention  to  do  so,  and  had  furnished  the  other 
side  with  copies  (a). 

The  depositions  being  rejected,  the  hearing  of  the 
case  then  proceeded  on  other  evidence. 

(a)  In  Ex  paru  Chamben,  1  Deac.  223,  the  Lord  Chief  Commiflsioner 
said, — "  You  cannot  make  that  evidence  which  is  not  evidence,  by  ofiering 
the  cMher  tide  a  copy  of  the  document  proposed  to  be  read."  And  see  fur- 
ther on  this  subject,  1  Deac.  B.  L.  789. 
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use. 

Ktm^/tj  Ex  parte  Cocks.— In  the  matter  of  Hand. 

Jun0  9.  '    X HIS  was  the  petition  of  an  equitable  mortgagee  of 
Where  the        ^^  lease  of  a  colliery,  on  which  certain  engines  were 

prayer  of  a  pe-  •' '  ^ 

tition  omitted  to  ereoted.    The  petition  stated  the  deposit  of  the  lease  as 

pray  for  what  *  * 

wastheneces-    a  security  for  a  sum  of  money  lent  by  the  petitioner  to 

■aiyreaultof  ^  ^  ^  r 

theprevioui       the  bankrupt;  but  in  the  prayer,  the  petitioner  only 

statement  in  the 

body  of  the  pe-  prayed  for  the  sale  of  the  engines,  omitting  the  word 

tition,  the  Court  ^^.  „ 

gave  leave  to  the      leaso* 
petitioner,  after 
objection  taken 

on  Sfl^i.       Mr.  Rogert,  for  the  petitioner. 

to  amend  the 
prayer  tnilantfr, 

simbu,  that  a      j^y.  j;  RussbU,  cofitrd,  objected  that  the  Court  could 

proviso  to  make  '       ^ 

void  a  leaie,  on  not  make  any  order,  under  this  form  of  prayer,  for  the 

assignment  by 

the  lesaee,  does  gale  of  the  lease,  but  only  of  the  engines. 

not  apply  to  a 
mere  deposit  of 

equitable  mort-       The  CouRT  said,  however,  that  they  would  give  leave 
^^'  to  the  petitioner's  counsel  to  amend  the  petition  tn- 

Mtanter,  by  inserting  the  word  "  lease"  in  the  prayen 


Mr.  Russell  then  contended,  that  this  would  be  a  dif- 
ferent petition  from  that  which  he  came  prepared  to 
answer,  and  that  it  ought  to  be  served  upon  the  as- 
signees, before  it  could  be  heard.  He  then  proceeded 
to  oppose  the  petition  upon  the  merits. 

Erskinb,  C.  J. — It  seems  to  me,  that  no  injury  can 
arise  to  the  bankrupt's  estatei  from  amending  this  peti- 
tion in  the  way  that  has  been  done ;  but,  on  the  con- 
trary, that  it  will  be  for  the  benefit  of  the  estate.  For 
if  the  hearing  was  to  be  adjourned,  until  the  assignees 
could  be  re-served  with  the  petition  as  amended,  they 
would  only  be  entitled  to  the  costs  of  the  day ;  and  the 
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sum  allowed  for  those  costsi  it  is  well  known^  does  not  1836. 
cover  the  actual  costs.  The  assignees  cannot  complain  ^^  ^ 
of  being  taken  by  surprise;  for  the  petition  already  Cocis. 
states  that  there  was  a  deposit  of  the  lease  itself,  which 
would  create  an  equitable  lien  on  the  colliery,  as  well  as 
on  the  fixtures ;  and  this  would  be  the  case,  if  there  was 
no  written  memorandum  accompanying  the  deposit. 
And  no  objection  in  this  case  arises,  as  to  the  fixtures 
being  in  the  order  and  disposition  of  the  bankrupt  at 
the  time  of  the  bankruptcy ;  for  the  petitioner  took  pos- 
session of  them  under  the  contract.  It  has  been  con- 
tended, that  the  lease  cannot  be  sold,  as  there  is  a  pro- 
viso in  it  to  prevent  any  assignment  by  the  lessee.  But 
it  has  been  decided,  that  such  a  proviso  does  not  apply 
to  the  assignees  of  a  bankrupt,  who  are  in  by  operation 
of  law,  and  not  by  the  act  of  the  party. 

Sir  John  Cross  concurred. 

Sir  G.  Rose.— A  proviso  to  make  void  a  lease,  on 
assignment  by  the  lessee,  does  not  apply  to  a  case  of 
mere  deposit,  any  more  than  to  an  assignment  by  opera- 
tion of  law.  But,  on  the  present  occasion,  we  profess 
not  to  deal  with  the  interest  of  the  lessor.  As  to  the 
amendment  of  the  prayer  of  the  petition,  no  one  can 
fail  to  see  what  the  object  of  the  petition  is,  from  the 
statements  contained  in  it;  and  it  has  been  over  and 
over  again  decided,  that  the  Court  has  authority  to 
make  such  an  Order,  as  appears  to  be  the  necessary 
result  of  the  contents  of  the  petition. 

Order  for  sale  of  the  property,  without  preju- 
dice to  the  rights  of  the  landlord. 
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1836.        Ex  parte  Thorpe. — In  the  matter  of  Wardley  and 


WutnUnster,  HODSON. 

June  13.        M^ 

Wheie  one  of  ^  HIS  was  the  petition  of  assignees  for  an  order  to  ex- 

JJiJjJJfSJc*'  punge  the  proof  of  a  debt,  under  the  following  circum- 

'^^L  stances:- 

^^Dtodwis^'  It  appeared,  that Hodson  had  been  formerly  in  part- 

the  name  of  the  nership  with  one  Brookes  ;  and,  upon  the  dissolution  of 

partnenbipnmi,  '' 

and  delivered     that  partnership,  owed  JBrooAes  a  large  sum  of  money. 

them  to  a 

creditor  in  latis-  He^afterwards  entered  into  partnership  WVihWardley^  and 

faction  of  hit  *  ,  -■       #» 

own  private  was  permitted  to  manage  the  finance  concerns  of  this 

that  ihe  bills  latter  partnership.     In  part  satisfaction  of  the  debt  he 

aM^ag^uttiw  owed  to  Brookes^  Hodson  drew  three  checks  in  the 

^**'An^?n*any  name  of  the  firm  o(  Wardley  and  Hodson  on  the  partner- 

^^***' w '*•*  ship  bankers,  although  he  had  only  authority  to  draw  for 

w  the  name  of  partnership  purposes.  Brookes  also  drew  several  bills  in 

firm,  for  the  blank  on  the  firm  of  Wardley  and  Hodson,  which  were 

teparate  debt  of 

one  of  several     afterwards  filled  up  in  the  name  of  a  third  person  as 

partners,  the 

ontu  lies  on  the  drawer,  and  accepted  by  Hodson  in  the  name  of  the  firm. 

creditor  to  show,  _,,  ,  .„  ^  i    i        ■«    ■«  ,        -.-r    , 

that  the  partner  These  bills  were  afterwards  handed  over  by  Hodson  to 
give  him  £e       Brookes,  who  provcd  the  amount  of  them  against  the 

joint  security  of   ...       -   . 

the  firm.  J omt  estate. 

^Mr.  Swanston^  and  Mr.  Mylne,  in  support  of  the 
petition,  cited  Ex  parte  Goldiny  (a),  where  it  was  held, 
that  if  one  partner  gives  the  acceptance  of  the  firm  for 
his  separate  debt,  without  authority  from  his  copartner, 
it  does  not  bind  the  firm. 

Mr.  Temple,  and  Mr.  K.  Parker,  contrd.  There  is  a 
materia]  difference  between  the  statements  in  the  petition, 
and  that  in  Hodson's  afiidavit.  The  petition  states,  that 
the  bills  were  drawn  in  blank  by  Brookes,  and  that  he 

(a)  2G.&  J.  118. 
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proposedi  that  Hodson^s  hroihev  should  afterwards  sign        1836. 
them  as  drawer;  but  Hodsan  swears,  that  this  proposal       j^^*' 

*      *  Ex  parte 

came  from  himself;  and  Brookes  positively  states,  that  he  Thorpf. 
had  no  knowledge  of  Hodson*s  brother,  the  drawer  of  the 
bills.  Before  the  bill  transaction,  it  appears  that  Brookes 
had  received  three  checks  from  Hodson  on  the  part« 
nership  bankers,  without  any  objection  from  Wardley  ; 
for  they  were  entered  in  the  pass-book  of  the  partnership 
bankers,  and  Wardley,  therefore,  must  have  been  cog- 
nizant of  the  fact.  Brookes  was  justified,  then,  in  taking 
a  bill  of  the  partnership  payable  at  a  future  time,  if  he 
could  not  get  a  check  payable  directly.  It  is  sworn  also 
by  Hodson,  that  he  proposed  to  his  partner  Wardley, 
that  some  bills  should  be  drawn  by  a  stranger,  and  ac- 
cepted by  the  partnership,  to  which  proposal  Wardley 
assented.  Here,  therefore,  it  cannot  be  said^  that  there 
was  any  collusion  between  Brookes  and  Hodson  to 
pledge  tbe  partnership  name,  without  the  knowledge  of 
Wardleif.  The  validity  of  the  payment  of  a  private 
debt,  by  a  check  on  the  partnership  bankers,  will  en- 
tirely depend  on  the  fact^  whether  there  was  any  collu- 
sion between  the  creditor  and  the  partner  so  paying 
the  debt.  Thus,  in  Swan  v.  Steele  (a),  A.,  B.,  and 
C.  traded  under  the  firm  of  A^  and  B.  in  the  cotton 
business,  C  not  being  known  to  the  world  as  a  partner ; 
and  A.  and  B.  also  traded  as  partners  alone  under  the 
same  firm,  in  the  business  of  grocers,  in  which  latter 
business  they  became  indebted  to  2?.,  and  gave  him 
their  acceptance,  which  not  being  able  to  take  up  when 
due,  they,  in  order  to  provide  for  it,  indorsed,  in  the 
common  firm  of  A.  and  B.,  a  bill  of  exchange  to  D., 
which   they   had  received  in  the  cotton   business   in 

(a)  7  Eatt,  210. 
VOL.  II.  C 
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ISS6.       which  C.  was  interested ;  but  such  indorsement  was  un- 
^^"^^^^       known  to  C,  of  whom  J?.,  the  indorser^had  no  knowledge 

£z  parte 

TnoBPB.  at  the  time ; — and  it  was  there  held,  that  such  indorse* 
ment,  in  the  firm  common  to  both  partnerships,  of  a  bill 
received  by  A.  and  B.  in  the  cotton  business,  bound  C, 
their  secret  partner  in  that  business ;  and  that  conse* 
quently  C.  was  liable  to  be  sued  by  J9.  on  such  indorse* 
ment,  the  creditor  not  knowing  of  the  misapplication  of 
the  partnership  fund  at  the  time.  Lord  JEUenbcrough, 
in  giving  judgment  in  that  case,  said,  that  the  distinc- 
tion was  well  settled,  that  if  a  creditor  of  one  of  several 
partners  collude  with  him  to  take  payment  or  security 
for  his  individual  debt  out  of  the  partnership  funds, 
knowing,  at  the  time,  that  it  is  without  the  consent  of 
the  other  partners,  it  is  fraudulent  and  void;  but  if  it 
be  taken  bond  fide ,  without  such  knowledge  at  the  time, 
no  subsequently  acquired  knowledge  of  the  misconduct 
of  the  partner,  in  giving  such  security,  can  disaffirm  the 
act.  So  in  Ridley  v«  Daylor{a)  it  was  held,  that  if  one 
partner  draw  or  indorse  a  bill  in  the  partnership  firm,  it 
Will  pHmd  facie  bind  the  firm,  although  passed  by  the 
one  partner  to  a  separate  creditor,  in  discharge  of  his 
own  debt ;  unless  there  be  evidence  of  covin  between 
such  separate  debtor  and  creditor,  or  at  least  of  the 
want  of  authority,  either  express  or  to  be  Implied,  in 
the  debtor  partner,  to  give  the  joint  security  of  the  firm 
for  his  separate  debt.  It  would  be  strange  and  novel 
doctrine,  as  was  said  by  Lord  ElUnborough^  in  Swan  v. 
Steele^  and  it  would  certainly  be  most  inconvenient  in 
practice,  to  hold  it  necessary  for  a  person  receiving  a 
bill  of  exchange  indorsed  by  one  of  several  partners,  to 
apply  to  each  of  the  other  partners,  to  know  whether  he 

(a)  13  Gut^  175. 
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assented  to  such  indcnrsement ;   or  otherwise,  that  it       1856. 
should  be  void. 


Mr.  Swanstan,  in  reply,  was  stopped  by  the  Court 

Erskine,  C.J. — This  is  an  application  by  the  as- 
signees, to  expunge  a  proof  that  has  been  made  by 
Brookes  on  the  joint  estate ;  and  the  real  question  is^ 
whether  the  proof  should  be  nade  against  the  joint 
estate  of  Wardky  and  Hodson,  or  against  the  separate 
estate  of  Hodson  only.  It  cannot  be  disputed,  that 
these  bills,  appearing  to  be  accepted  in  the  name  of  the 
firm  of  Wardlty  and  Hodson^  constitute  primA  facie  a 
partnership  debt  from  that  firm  to  any  holder  of  the 
bills  for  value ;  and,  in  some  cases,  there  is  no  doubt 
that  partnership  securities  may  be  given  for  a  separate 
debt  And  in  the  present  case,  if  Hodson  had  merely 
handed  over  a  partnership  bill  previously  existing  to 
Brookes^  it  would  then  be  for  the  assignees  to  show,  that 
there  was  a  collusion  on  the  part  of  Brookes,  in  order 
to  prevent  his  claim  against  the  partnership.  But  as 
these  bills  appear  to  have  been  concocted  by  Brookes, 
for  the  purpose  of  concealing  the  transaction  from 
WardUy,  I  think  the  onus  lies  on  Brookes  to  show,  that 
the  transaction  was  wholly  free  from  any  imputation  of 
finud.  It  is  therefore  necessary  to  see  what  considera- 
tion was  given  for  these  bills ;  and  the  only  considera« 
tion  that  is  proved,  is  a  private  debt  due  from  Hodson 
to  Brookes.  The  case  of  Swan  v.  Steele,  that  has  been 
cited  in  argument  by  the  respondent's  counsel,  does  not, 
I  think,  apply  to  this ;  for  there  the  party  taking  the 
bill  did  not  know  that  it  was  drawn  by  the  particular 
partnership  in  that  case ;  it  purported  to  be  drawn  by 


Ex  ptrti 
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183G.        A.  and  -B.  only,  but  was  in  reality  the  bill  of  A,,  B., 
^^^^'^^       and  C.    But  here  the  party  knew  that  the  bills  in  ques* 

£z  parte  *^ 

TuoRPE.  tion  were  to  be  prepared,  for  the  purpose  of  paying  the 
separate  debt  of  Hodson.  That  forms  the  great  dis- 
tinction in  the  present  case.  The  position  which  is  laid 
down  on  this  subject  in  Mr.  Justice  Bayley*s  work  on 
Bills  of  Exchange,  and  which  is  the  result  of  the  various 
cases  there  cited,  applies  very  forcibly  to  this.  It  is 
there  said,  that  *^  if  one  partner  accept,  in  the  partner- 
ship name,  a  bill  drawn  on  the  firm  by  his  own  separate 
creditor  for  his  separate  debt, — or  if,  for  such  separate 
debt,  he  give  a  promissory  note  in  the  name  of  the  firm, 
— it  lies  upon  the  creditor  to  show,  that  his  debtor  had 
authority  so  to  give  him  the  joint  security  of  the  firm ; 
prima  faciei  the  transaction  is  fraudulent,  on  the  part  of 
both  debtor  and  creditor  (a)." 

The  recent  decision  of  the  Judicial  Committee  of  the 
Privy  Council,  in  the  case  oi  Franklandy.  M'Chi$ty{b\ 
which  was  an  appeal  from  the  Court  at  Demerara,  fully 
accords  with  this  position.  It  was  there  held^  that  bills 
drawn  by  one  partner,  for  a  separate  debt  in  the  part-* 
nership  name,  cannot  be  recovered  upon,  as  against  the 
firm,  unless  the  plaintiff  can  prove  either  a  direct  assent 
from  the  other  partners,  or  circumstances  from  which 
fiuch  assent  might  have  been  reasonably  presumed. 

The  question  is  here,  whether  Hodson  was  justified  in 
giving  the  partnership  acceptances  in  payment  of  his 
separate  debt  to  Brookes.  The  way  in  which  I  under- 
stand the  case  is  put  by  the  respondents  is  this : — that 
these  bills  were  entered  in  the  bill-book  of  the  partner- 
ship, and  that  Wardley  must  be  taken  to  have  had  ac- 
cess to  the  partnership  books*    But  this  would  be  no 

(a)  B«yky  on  Bills,  5  ed.  p.  69.  (6)  1  Knapp,  274. 
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evidence^  that  Wardley  ever  gave  authority  to  Hodson  to  1836. 
use  the  name  of  the  partnership  firm  in  payment  of  his  ^^^^ 
separate  debt.  There  is,  however,  another  question  to  Thorpe. 
be  considered.  MbA  Brookes  any  reason  to  believe,  that 
Hodson  had  authority  from  Wardley  to  give  the  partner- 
ship acceptances  ?  For  if  that  was  so,  I  should  then 
have  thought  that  the  partnership  would  be  bound. 
But  it  is  not  pretended,  that  Brookes  believed  that 
Wardley  had  ever  given  Hodson  such  authority.  If  he 
had  believed  so,  what  would  have  been  his  conduct? 
Would  he  not  have  drawn  the  bills  himself  on  the  firm? 
But  instead  of  this,  he  actually  proposes  to  Hodson, 
that  the  bills  should  be  drawn  by  a  third  person.  For 
what  purpose  was  this  indirect  mode  of  proceeding 
adopted  ?  Why,  it  is  plain  that  the  only  purpose  to  be 
answered  by  it  was,  that  Wardley  should  see  that  the 
bills  were  not  drawn  by  Brookes,  and  therefore  should 
have  no  reason  to  suspect  that  they  were  accepted  by 
Hodson  in  payment  of  Brookes's  debt.  In  a  case  like 
this,  therefore,  where  a  bill  is  thus  drawn  on  a  partnership 
by  a  separate  creditor  of  one  of  the  partners,  and  is  ac- 
cepted by  that  partner  in  the  name  of  the  partnership 
firm,  for  the  payment  of  his  private  debt,  without  the 
authority  of  his  copartner,  I  am  of  opinion  that  such  a 
transaction  is  bad  in  law,  and  that  the  acceptance  so 
given  is  not  binding  on  the  copartner. 

Sir  John  Cross. — I  am  of  the  same  opinion.  It  ap- 
pears that  Brookes,  in  order  to  obtain  payment  of  the 
separate  debt  which  Hodson  owed  him,  drew  these  bills 
in  blank  on  two  persons,  one  of  whom  he  had  never 
seen.  Now  what  would  he  have  done,  if  he  had  been 
an  honest  man  ?    He  would  have  sent  to  Wardley,  who 
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1836.  lived  only  twenty  miles  off,  to  know  whether  he  had 
£xpari»  authorized  Hodson  to  give  the  partnership  acceptance 
Thoep*.  in  payment  of  Hodsan's  separate  debt  Brookes  him- 
self was  a  banker ;  he  must  have  known,  thereforcj  that 
Hodson  was  acting  quite  contrary  to  the  usages  of  trade, 
in  pledging  the  partnership  property  for  his  own  sepa« 
rate  debt  But,  instead  of  making  any  application  to 
Wardley  on  the  subject,  he  accedes  to  the  plan  of 
Hodson,  if  the  scheme  did  not  originate  with  himself, 
that  the  name  of  a  man  of  straw  should  appear  as  the 
drawer  of  the  bills;  so  that  no  one,  on  looking  at 
them,  would  conceive  for  a  moment  that  Brookes  had 
any  thing  to  do  with  them.  It  seems  to  me,  from  the 
mode  in  which  these  bills  were  concocted,  that  Brookes 
was  perfectly  aware  that  the  transaction  would  not  bear 
the  light 

Sir  Georob  Rose.— It  cannot  be  pretended,  that 
Brookes  would  have  had  a  right  of  acUon  against  Ward- 
ley  on  these  bills;  and  therefore  he  has  no  right  to 
prove  against  the  joint  estate*  I  do  not  see  any  analogy 
between  this  case  and  that  of  Stpon  v.  SUek.  The 
whole  question  comes  to  this, — whether  a  joint  security 
given  by  one  of  two  partners,  without  the  consent  of 
the  other,  for  the  payment  of  his  separate  debt,  is  good 
in  law*  It  is  quite  impossible  to  suppose,  that  Brookes 
could  for  one  moment  believe  that  Hodson  had  authority 
from  Wardley  to  bind  the  joint  estate  for  his  own  sepa- 
rate debt*  Has  any  thing  been  offered  in  evidence  to 
induce  any  such  supposition  ?  Nothing  whatever ;  but 
rath^  the  contrary  inference  suggests  itself  to  my  mind. 
The  argument,  ab  inconvenienti,  which  has  been  put  by 
the  respondent's  counsel,  as  to  the  necessity  for  a  person 
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icoemng  a  bill  or  note  from  one  partner  to  apply  to  the        1836. 


other  partner  to  know,  whether  he  agreed  to  the  name  j.^  ^^ 
of  the  partnership  being  put  to  such  note  or  bill,  can  'f«o"«- 
only  be  carried  to  a  certain  extent, — as  where  one  of 
several  partners  pays  his  tradesmen  by  checks  on  the 
partnerahip  bankers.  It  spears  to  me,  under  all  the 
circamstaneea,  that  the  proof  of  these  bills  must  be 
expunged  firom  the  proo&  against  the  joint  estate. 

Ordbk  to  expunge,  but  without  costs. 


Ex  parte  King.— In  the  matter  of  Watkins.  Westmimur, 

rj^  June  13,  1836. 

JIHIS  was  a  petition  to  prove  two  sums  of  168/.  and  where  the 
aa,  the  proof  of  which  had  been  rejected  by  the  Com-  cSgdub, 
miasioners,  under  the  following  circumstances.  lifted  su^rip- 

The  petitioner  was  the  treasurer  of  a  coursing  club  at  ^">f  a°d  other 

*  o  coDtnbutioDS 

Manchester,  which  was  formed  for  the  purpose  of  train-  J[o™  ^f  "If  ?' 
ing  greyhounds  and  running  matches  with  them  for  was  bound  to 

hand  over  to  the 

prizes ;  and  it  was  his  duty  to  appropriate  the  amount  treasurer,  be- 
came bankrupt: 

of  the  funds  and  subscriptions  for  the  purposes  of  the  Held,  that  the 

treasurer  might 

dub*    The  bankrupt  was  the  secretary  of  the  club,  and  prove  for  the 
was  employed  to  collect   the  subscriptions  from  the     n^id^  also, 
members,  and  at  the  Ume  of  bis  bankruptcy  he  had  in  his  ^f^^l  ^nf^(^ 
hands  the  two  sums  in  question ;  168/.  being  the  amount  ^^^^^^  {^\e 
of  the  subscriptions  which  he  had  collected  from  the  ^VP^\^>  ^^  *® 

*^  provide  stakes 

Various  members,  and  26/,  being  the  amount  of  the  'o^  running 

**  matches  with 

contributioBS  received  by  him  for  the  payment  of  a  greyhounds,  this 

afforded  no  ob- 

dinner  bill.     The  Commissioners  refused  to  admit  the  jection  to  the 

proof,  under  the 

petitioner  to  prove,  on  the  ground  that  whatever  money  sututes  for  pre- 

,  ,  vention  of 

was  owing  by  the  bankrupt  was  due,  not  to  the  petitioner  gaming. 
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]83f>.       but  to  the  individuala  who  had  paid  the  money  to  the 


Ex  parte      bankrupt. 

Kjno« 


Mr.  Sturgeon  appeared  in  support  of  the  petition. 

Mr.  Temple,  and  Mr.  K.  Parker,  controL.  The  Com- 
missioners were  right  in  rejecting  the  proof;  for  the  petiti- 
oner was  not  the  treasurer  of  a  society  under  the  authority 
of  any  act  of  parliament,  but  merely  a  person  appointed  by 
the  members  of  the  club  to  receive  certain  sums  of  money 
on  their  behalf.  The  petitioner  says,  that  he  was  liable 
to  pay  the  amount  of  the  prizes  and  the  tavern  expenses ; 
but  he  has  not  in  fact  paid  any  thing.  The  subscrip- 
tions were  to  provide  the  stakes  for  the  coursing  races. 
The  money  collected  by  the  bankrupt  was,  therefore, 
in  strictness  the  property  of  the  winners  of  the  races ; 
and  they  ought  to  have  applied  to  prove,  and  not  the 
petitioner.  But  the  case  is  within  the  provisions  of  the 
statute  of  16  Car.  2,  c.  7  (a),  as  the  money  was  raised  for 
an  illegal  purpose. 

Erskine,  C.  J — It  seems  to  me,  that  the  petitioner,  as 
the  treasurer  of  the  club,  appointed  the  bankrupt  to 
receive  the  subscriptions  payable  from  the  respective 
members.  The  amount  received  ought  therefore  to  have 
been  paid  over  by  him  to  the  petitioner,  and  may  be 
proved  against  him  under  a  fiat  in  bankruptcy. 

Sir  J.  Cross. — The  petitioner,  I  think,  is  the  proper 
person  to  prove,  as  trustee  for  the. other  members  of  the 

(a)  The  provisions  of  the  16  Cor,  2.  c.  7«  merely  apply  to  fraudulent 
or  excessive  gaming. 


King. 
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club.    Then,  with  respect  to  the  statute  of  gaming,  the       1836. 
only  objection  on  this  ground  against  the  proof  is,  that  the      ^^     ^^ 
money  might  possibly  be  applied  to  certain  purposes 
contrary  to  the  provisions  of  that  statute ;  with  which, 
however,  we  have  nothing  to  do. 

Sir  G.  Rose  concurred. 

Ordered  as  prayed. 


Ex  parte  Lyon  Levy. — In  the  matter  of  Lyon  Levy. 
This  was  the  petition  of  the  bankrupt  for  a  super-    Westminster, 

June  13)  nnd 

sedeas,  on  consent  of  creditors.  Gray's  hm  Hall, 

.  .  Jtiiy  19,  1836. 

It  appeared,  that  the  commission  issued  against  the  where  a  bank- 
bankrupt  on  the  10th  May  1828,  and  that  he  after-  ^J^Jj^^^  ^ 
wards  left  this  country  and  went  to  reside  at  New  York,  j^^'^^'^'^^J'^*** 
where  he  was  now  livinff.    In  August  1828,  a  true  bill  Wm,and  a 

°  .  true  bill  was 

for  felony  was  found  against  him  at  Lancaster  assizes,  sobsequemly 

^  ^  found  against 

for  not  surrendering  to  his  commission.     The  son-in-law  him  by  a  grand 

jury  for  not 

of  the  bankrupt  had  now  entered  into  an  arrangement  surrendering  to 
with  the  creditors,  by  which  they  agreed  to  accept  400Z.  the  Court  re- 
to  be  divided  between  them,  in  satisfaction  of  their  debts;  gupersedw^'on^ 
and  the  proper  certificate  had  been  obtained  from  the  dJ^"*^^  xo^ 
Commissioners,  that  all  the  creditors  who  had  proved  ?1^  ^fJ^^J"' 

'  ^  missioners  to 

consented  to  the  supersedeas.  appoint  a  meet- 

^  ing  to  take  his 

surrender. 

Mr.  Swanston,  in  support  of  the  petition,  said,  that 
the  only  difficulty  in  the  case  was,  that  the  bankrupt 
had  not  surrendered,  and  that  there  was  a  true  bill  for 
felony  pending  against  him  for  not  surrendering.  But^ 
as  the  commission  is  taken  out  for  the  benefit  of  the 
bankrupt's  creditors,  who  arc  all  to  receive  a  composi- 
tion in  the  event  of  the  commission  being  superseded^ 
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1336.       but  not  otherwise;  it  is  hoped,  that  the  Court  in  the 

£x  parte      pi^csent  instance  will  grant  the  same  indulgencei  as  in 

^^^-        jEx  parte  Curting  (a),  where  the  bankrupt  being  abroad. 

Lord  EldoH  allowed  the  supersedeas  to  issue  without 

any  previous  surrender. . 

Mr.  Bacon,  for  the  assignees^  consented  to  the  arrange- 
ment, which  they  were  very  desirous  of  carrying  into 
effect. 

Erskine,  C.  J. — I  think  we  should  take  a  very  un- 
wise step  to  supersede  a  commission  under  these  circumr 
stances,  where  the  bankrupt  goes  abroad  after  the  com- 
mission issues  agunst  him,  and  an  indictment  is  now 
pending  against  him  for  felony  in  not  surrendering. 

Sir  J.  Cross. — The  creditors,  it  seems,  are  willing  to 
compound  this  felony  for  the  sum  of  4O0L ;  and  so  to 
enable  the  bankrupt  to  defeat  the  ends  of  justice.  The 
Court  cannot  sanction  such  a  proceeding. 


Grmf'iltmHaU,      A  petition  was  now  presented  by  the  bankrupt,  pray^ 

Jmne  \9, 1896* 

ing  that  the  Commissioners  might  be  at  liberty  to  call  a 
meeting  for  the  purpose  of  taking  the  bankrupt's  sur- 
render. 


Mr^  Swamton  appeared  in  suj^rt  of  the  petition. 

Mr.  Bacon,  also,  consented  to  this  application,  on  be^- 
half  of  the  assignees. 

£mkine»  C*  J« — In  this  case  it  is  admitted,  that  the 
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bankrupt  went  away  from  thia  country^  for  the  purpose        1836. 
of  ayoiding  hia  commisaion.    In  former  caaes^  where  the      ^   "^ 
Lord  ChanceUor  haa  given  time  to  a  bankrupt  to  come        ^^^' 
in  and  aurrender  to  hia  commiaaion,  it  has  been,  where 
he  thought  the  caae  was^  under  the  circuniatancea,  not 
fit  for  a  criminal  proaecution,  and  the  object  waa  to 
prevent  any  such  proceedinga.    But  here  a  grand  jury 
haa  already  fi)und  a  true  bill  againat  the  bankrupt  for 
felony ;  and  if  we  were  to  grant  thia  application,  the 
conaequence  would  be,  that  we  ahould  be  aasiating  the 
bankrupt  to  defeat  the  ends  of  criminal  juatice.    The 
only  drcumatance  stated  to  induce  the  Court  to  grant 
this  application  is,  that  a  relation  of  the  bankrupt  cornea 
forward,  and  ofiers  to  pay  a  sum  of  money  to  the  crecU« 
tore,  on  condition  that  the  commisaion  is  superseded. 

Sir  J.  Cross.— The  effect  of  our  granting  this  appli* 
cation  would  be,  to  make  this  Court  a  party  to  the  com- 
position of  a  felony.  From  the  circumstance  of  an  in- 
dictment having  been  found  by  a  grand  jury  againat  the 
bankrupt,  it  is  manifest  that  he  is  now  labouring  under  a 
legal  accusation  of  felony. 

Petition  dismissed. 


Ex  parte  Fenwick. — In  the  matter  of  Bender.        Graves  inn  Haii, 

July  12,  1836.' 

1  HIS  was  the  petition  of  the  assignees,  praying  that  a  a  creditor, 
proof  might  be  expunged,  or  that  the  amount  of  it  might  i^serted\y  bis 
be  withdrawn  from  an  order  of  dividend.  whedule  od^ 

taking  the  be- 
nefit •£  the  latolveat  Act,  my  prove  for  the  balance  doe  to  bin  under  a  eubsequent  fiat  in 
bankruptcy  issued  against  his  dlebtor,  and  b  entitled  to  receive  dividends  pari  pat$u  with  the 
other  creditm  of  tie  hankmpt,  withoat  any  idannm  to  tin  loarcea  6mi  whkh  the  whole 
divisible  fund  is  derived. 
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1836.  Before  the  issuing  of  the  fiat,  the  bankrupt  had,  on  the 

£z  parte  ^^  March  18359  petitioned  for  his  discharge  under  the 
FjNwici.  Insolvent  Debtors'  Act,  and  he  obtained  his  discharge 
on  the  25th  of  April  following.  In  the  schedule  which  he 
filed  on  that  occasion,  Messrs.  Sheppard  &  Co.  were 
included  as  creditors  for  900/. ;  the  gross  amount  of  his 
debts  being  stated  at  3932/.,  and  his  assets  at  300/.  After 
his  discharge  under  the  Insolvent  Act,  he  entered  into 
business  as  a  wine  merchant ;  and  in  October  1835  a 
fiat  in  bankruptcy  issued  against  him,  under  which  he 
was  duly  found  a  bankrupt.  The  debts  contracted  by 
the  bankrupt  since  his  discharge  under  the  Insolvent 
Act  amounted  to  3000/.  and  upwards.  The  amount  of 
all  the  debts  proved  under  the  fiat  was  3938/.,  Messrs. 
Sheppard  &Co.  having  proved  for  600/.,  part  of  the  debt 
of  900/.  included  in  the  schedule  filed  in  the  Insolvent 
Court.  The  amount  of  the  effects  got  in  by  the  assignees 
under  the  bankruptcy  was  1440/.,  which  arose  firom  pro- 
perty obtained  by  the  bankrupt  since  his  discharge  under 
the  Insolvent  Act,  and  in  respect  of  which  the  subse* 
quent  debts  were  in  fact  owing.  The  petitioner  con- 
tended, that  the  subsequent  creditors  of  the  bankrupt 
ought  to  be  first  paid  out  of  these  assets ;  and  accordingly 
made  application  to  the  Commissioners  to  expunge  the 
debt  of  Sheppard  &  Co.,  or  restrain  the  payment  of  the 
dividend  on  it;  but  the  Commissioners  declined  to 
interfere,  and  referred  the  petitioner  to  this  Court. 

The  prayer  was,  that  Sheppard  &  Co.  should  be  de- 
clared not  entitled  to  participate  in  the  assets  arising 
since  tile  bankrupt's  discharge  under  the  Insolvent 
Debtors'  Act,  until  all  the  subsequent  creditors  were 
paid ;  and  that  the  debt  might  be  expunged,  or  withdrawn 
firom  the  order  of  dividend  which  had  been  made. 
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Mr.  Bethell,  and  Mr.  Wright^  in  support  of  the  peti-  1836. 
tion»  The  question  is,  how  the  property,  which  the  ex  parte 
bankrupt  acquired  after  his  discharge  under  the  Insol-  Tbnwicic. 
vent  Debtors'  Act,  is  to  be  appropriated  between  the  old 
and  the  new  creditors.  We  say,  the  new  creditors  must 
first  be  satisfied.  It  is  very  true,  that  the  debt  of  a  cre- 
ditor, though  included  in  the  insolvent's  schedule,  will 
be  a  sufficient  petitioning  creditor's  debt  at  law  to  sup- 
port a  subsequent  commission  of  bankrupt  against  him ; 
Jellis  V.  Mountfard  (o),  Ex  parte  Barrington  (Jb).  [Sir 
G.  Rose.  Is  not  this  like  the  case  of  a  previous  trust 
deed  of  composition,  where  the  existence  of  the  debt 
depends  upon  the  fiu^t,  whether  or  not  a  release  was  con.- 
tained  in  the  deed  ?  If  the  debt  was  released,  the  ere** 
ditor  cannot  prove  under  a  subsequent  fiat;  but  if  not 
released,  he  can  prove  for  the  residue  of  his  debt.] 
[ErsJdne^  C.  J.  The  Insolvent  Act  does  not  operate  to 
discharge  the  debt,  but  merely  the  person  of  the  debtor.] 
By  the  57th  section  of  the  Insolvent  Act,  7  Geo.  4.  c.  57., 
the  insolvent  is  directed  to  execute  a  warrant  of  attor- 
ney to  confess  judgment  for  the  amount  of  the  debts  con* 
tained  in  his  schedule ;  and  the  Insolvent  Court  may 
permit  execution  to  be  taken  out  thereupon,  where  the 
insolvent  is  of  ability  to  pay.  But  the  Insolvent  Court, 
under  this  authority,  only  permits  execution  to  issue  for 
a  limited  sum,  and  always  inquires  into  the  amount  of 
the  debts  contracted  by  the  insolvent  subsequent  to  his 
discharge.  The  new  creditors  are  always  protected  by 
the  Insolvent  Court,  which  requires  notice  to  be  given 
to  the  insolvent  before  execution  is  issued ;  and  it  is  his 
interest  to  prevent  it,  by  naming  his  subsequent  creditors* 
In  Barton  v.  TattersalUc)  Sir  John  Leach^  after  stating 

(a)  4  B.  &  Aid.  256.         (6)  I  Deac.  3.  (c)  1  Russ.  &  M.  237. 
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18S6.  that  equity  had  jurisdictioii  to  marshal  the  claims  of  dif- 
Ex  ptrte  ^Btent  sets  of  creditors^  and  that  the  application  was  not 
Fmnwici.  confined  to  the  Insolvent  Debtors*  Court,  decided  that 
where  there  had  been  two  insolvencies,  and  assets  sub- 
sequently arose,  the  debts  since  the  second  insolvency 
were  first  to  be  paid,  then  the  creditors  under  the  second 
insolvency,  and  lastly,  those  under  the  first  insolvency. 
In  conformity  with  this  decision,  we  ask  the  Court  now 
to  postpone  the  payment  of  the  creditors  under  the  in^ 
solvency,  until  the  subsequent  creditors  under  the  bank- 
ruptcy are  paid ;  the  former  have  already  a  fund  to  which 
they  can  resort,  but  to  which  the  creditors  under  the 
bankruptcy  are  not  able  to  resort*  The  principle  we 
are  now  contending  for  was  not  long  since  recognised 
by  this  Court  in  JSr  parte  Martin  (a).  In  that  case  a 
commission  had  issued  against  the  bankrupt  in  ISSS, 
under  which  a  creditor  omitted  to  prove  his  debt ;  a  sub- 
sequent fiat  issued  in  1834,  the  bankrupt  not  having 
obtained  his  certificate  under  the  former  commission, 
when  the  Court  ordered  the  commission  to  be  im- 
pounded ;  and  on  a  petition  by  the  creditor  praying  that 
the  commission  might  be  delivered  out  of  the  office,  to 
enable  him  to  go  in  under  it  and  prove  his  debt,  the 
Court  dismissed  the  petition  with  costs ;  the  Chief  Judge 
observing  upon  that  occasion,  that  when  the  bankrupt 
had  by  his  subsequent  trading  realized  some  property, 
the  petitioner  wanted  to  get  it  out  of  the  hands  of  the 
new  creditors,  whose  subsequent  dealings  with  the  bank- 
rupt were  alone  the  cause  of  his  acquiring  it  So  we 
say  here,  that  the  creditors  under  the  insolvency  are  not 
entitled  to  participate  in  the  property  subsequently 
acquired  by  the  bankrupt ;  for  the  discharge  under  the 

(a)  1  Desc.  44. 
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Intolreot  Act  was  the  very  means  of  enabling  the  bank-       1336. 


rapt  to  contract  the  subsequent  debts.  ^    ^ 

Fenwici« 

Mr.  Swanstan,  and  Mr.  O.  Anderson,  contra,  were 
stopped  by  the  Court. 

Erskinb,  C.  J. — Have  we  the  statutable  power  of 
interfering  on  equitable  grounds  under  proceedings  in 
bankruptcy,  for  the  purpose  of  preferring  one  class  of 
creditors  to  another,  where  a  creditor  is  once  permitted 
to  prove  ?  It  is  quite  clear,  that  this  Court  has  no  such 
power,  nor  is  it  able  to  consider  the  sources  from  which 
the  bankrupt's  property  is  derived.  How  many  credi-* 
tors  are  obliged  to  share  in  common  with  others,  where 
their  property  perhaps  constitutes  the  whole  of  the  divi- 
sible fund.  The  case  of  JSx  parte  Martin,  which  has 
been  cited  by  the  counsel  for  the  petitioner,  was  a  case 
of  fraud;  there  the  creditor,  after  abandoning  his  rights 
under  a  previous  commission,  attempted  to  set  it  up 
again,  to  the  prejudice  of  the  creditors,  under  a  subse- 
quent fiat  The  Bankrapt  Act  (a)  expressly  directs  the 
property  of  the  bankrapt  to  be  divided  amongst  all  such 
creditors  as  have  proved  debts  under  the  commission,  in 
proportion  to  their  respective  debts.  Now,  it  is  admitted 
by  the  counsel,  that  that  part  of  the  prayer  of  the  peti- 
tion, which  relates  to  the  expunging  of  the  proof,  cannot 
be  maintained,  after  the  decision  in  Ex  parte  Barring- 
ton  (6).  If,  indeed,  the  Insolvent  Debtors'  Act  had  said, 
that  the  discharge  of  the  Insolvent  from  prison  should 
be  a  release  of  the  debt,  then  there  would  be  no  doubt 
that  it  could  not  be  proved  under  a  fiat  in  bankruptcy. 
But  the  act  has  not  said  this.    The  proof  then  having 

(o)  6  Geo,  4.  c.  16.  s.  107.  (6)  1  Deac.  3. 


32  CASES  IN  BANKRUPTCY. 

1836.        l^^n  properly  admitted  in  the  first  instance^  and  still 
""^^^        standing  on  the  proceedings,  I  think  Messrs,  S/ieppard 

Ex  parte 

Fenwick.  are  entitled  to  dividends  pari  passu  with  the  other  cre- 
ditors. The  instance  which  Sir  G.  Rose  has  given  of 
a  creditor's  right  of  proof  for  the  residue  of  his  debt, 
after  a  previous  deed  of  composition  which  contains  no 
release  of  the  debt,  although  he  may  receive  more  in  pro- 
portion than  the  other  creditors,  is  very  apposite  to  the 
present  question ;  ther^  is  indeed  no  distinction  in  prin^ 
ciple  between  that  case  and  this. 

Sir  J.  Cross. — The  argument  in  support  of  the  peti- 
tion rests  on  the  authority  of  Barton  v.  Tattersall(a), 
and  on  no  other  authority  whatever.  But  the  reason 
given  by  the  Master  of  the  Rolls,  for  his  decision  in  that 
case,  disposes  of  the  present  question.  This  case  has 
been  argued,  as  if  the  creditor  was  a  voluntary  party  on 
the  discharge  of  his  debtor  under  the  Insolvent  Act. 
But  it  is  the  insolvent  himself,  who  makes  out  a  schedule 
of  his  creditors,  and  registers  those  debts  for  which  he 
acknowledges  himself  liable.  I  agree  with  my  colleagues, 
that  a  creditor,  who  has  received  a  dividend  under  the 
Insolvent  Debtors'  Act,  has  the  same  right  Of  proof  for 
the  residue  of  his  debt,  as  he  would  have  after  receiving 
a  dividend  under  a  deed  of  trust. 

Sir  G.  Rose. — We  have  only  to  ask  ourselves  this 
question,  whether  the  petitioner  was  a  creditor  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  and  whether 
his  proof  has  been  properly  admitted.  If  so,  there  is  an 
end  of  the  case. 

(u)  1  Rus8.  &  M.  237.  * 
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Petition  dismissed^  with  costs ;  but  the  assignees        1836. 
to  be  at  liberty  to  reimburse  themselves  out  of       ^^ 

^  Ex  parte 

the  estate,  so  far  as  they  could  without  diminish-       Fenwici. 
ing  the  dividends  of  Messrs.  Sheppard  &  Co., 
and  the  other  creditors  of  the  bankrupt  who 
were  specified  in  his  schedule  under  the  Insol- 
vent Act. 


Ex  parte  Molineux. — In  the  matter  of  Dennis.        Gray'tlnnHaii, 

July  12. 

IHIS  was  a  petition  of  assignees,  praying  that  they  Theassi^ees 
might  be  allowed  two  sums  of  6/.  Os.  8d.  and  2L  5s.  6d.,  to  be  allowed,iii 
which  the  Commissioners  had  disallowed  on  the  audit  of  the  expense  of  a 
their  accounts.  The  first  sum  was  for  the  expense  of  Store°which*' 
two  meetings  of  creditors  which  the  assignees  had  called,  ^  cong^dcrwhat 
for  the  purpose  of  considerinf^  what  should  be  done,  in  tj»ey  should  have 

*•      *  ^  determiDed 

regard  to  a  claim  made  on  the  effects  in  the  hands  of  the  on  them- 
selves ;  Dor  the 

assignees  to  the  amount  of  850/.     The  other  sum  was  uvern  expenses 

of  the  bidders  at 

for  the  tavern  expenses  of  the  bidders,  at  a  sale  by  auc-  a  sale  of  the 
tion  in  London  of  the  bankrupt's  property.  The  reason  perty. 
assigned  by  the  Commissioner  for  refusing  to  allow  the 
first-mentioned  sum  was,  that  the  only  meetings  of  cre- 
ditors, the  expense  of  which  the  assignees  were  entitled 
to  be  allowed,  were  those  under  the  88th  and  133rd 
sections  of  the  Bankrupt  Act. 

Mr.  Girdlestone,  for  the  petitioner,  contended  that  it 
was  but  just,  that  the  assignees  should  be  allowed  the 
expense  of  the  meeting  in  question ;  as  the  result  of  it 
was,  that  an  advantageous  compromise  was  effected  by 

VOL.  II.  D 
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1836.        the  assignees  with  the  person,  who  had  so  large  a  claim 


^       ,        a£fainst  the  effects. 

Ex  parte  © 

MOLINEUX. 

Mr.  Swanston,  contra. 


Erskine,  C.  J. — The  assignees,  for  their  own  se- 
curity, choose  to  call  a  meeting  of  creditors  to  consider 
what  they  should  have  determined  themselves,  namely, 
the  propriety  of  defending  an  action  against  them  for 
property  which  was  in  their  possession.  The  Commis- 
sioner thought  that  these  costs  were  not  properly  in- 
curred ;  nor  have  we  the  least  evidence  before  us  this 
day,  to  satisfy  the  Court  that  the  costs  were  properly 
incurred,  or  that  the  bankrupt's  estate  has  derived  any 
advantage  from  the  conduct  of  the  assignees  in  calling 
this  meeting.  No  case  is  made  out  to  show  the  Court, 
that  the  Commissioner  ought  to  have  allowed  these 
items.  And  as  to  the  last  item,  I  should  be  very  sorry, 
if  it  was  to  go  forth  to  the  world,  that  such  expenses  as 
those  which  compose  that  item  were  to  be  allowed  in  the 
assignees'  accounts. 

Sir  J.  Cross. — The  Commissioner  informed  the  as- 
signees, that  it  was  not  his  practice  to  allow  costs  of  this 
description  ;  and  there  is  nothing  to  satisfy  us,  that  such 
expenses  ought  to  have  been  allowed. 

Petition  dismissed. 
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1836. 


Ex  parte  M*Intosh. — In  the  matter  of  M'Intosh.       Gray*slnnHali, 

July  14. 

J  HIS  was  the  petition  of  the  bankrupt,  who  had  passed  0°  ?  petition 

^  ^  ^  '^  by  the  bankrupt 

his  final  examination,  to  annul  the  fiat,  for  want  of  a  to  annul  the 

fiat,  for  want  of 

good  petitioning  creditor's  debt.  a  good  petition- 

ing creditor's 
debt,  if  the 
^ro  !■»«•▼*  •  /»i  bankrupt  swears 

Mr.  iSwanston,  and  Mr.  RogerSj  in  support  of  the  pe-  that  he  does  not 
tition,  stated,  that  the  bankrupt  swore,  that  he  did  not  i^  creditor 
owe  the  petitioning  creditor  more  than  60/.,  which  they  sufficient  f^rimeT 
contended  was  a  sufficient /?riiwa /acie  case  to  throw  the  {hrow*^theonti5 
burthen  of  proof  on  the  other  side.  of  proving  the 

^  affirmative  on 

the  petitioning 
creditor. 

Mr.  Anderdon,  and  Mr.  Coleridge,  contra,  insisted,  that     But  when  the 

depositions  be- 

this  was  only  one  oath  against  another.  fore  the  Com- 

missioner  war- 
ranted the  ad- 

The  Court  said,  it  was  a  sufficient  prima  facie  case  the  petitioning 

in  support  of  the  petition ;  and  that  the  onits  lay  on  the  [^  JxUtence  of 

petitioning  creditor  to  prove  the  affirmative,   that  the  fo'hfm  from  uJ'e 

bankrupt  was  indebted  to  him  in  the  sum  of  lOOZ.  bankrupt  two 

years  ago  • 
Held,  that  it 
then  lay  on  the 

The  case  then  proceeded ;  when  it  appeared  in  evi-  bankrupt  to 

^  ^*  show  that  he 

dence,  that  the  bankrupt's  wife,  before  her  marriage  had  discharged 

any  portion  of 

with  the  bankrupt  in   1834,  kept  a  public-house,  and  the  debt. 

^^here  a 

that  she  incurred  a  debt  with  the  petitioning  creditor,  bankrupt,  some. 

1  1  n      t  r\A  1  i/»i  ^1  •  /»  time  before  his 

who  was  a  brewer,  for  lO^  barrels  ot  beer,  the  price  oi  bankruptcy,  ac- 
which  was  208/.     The  brewer's  clerk  swore,  that  shortly  ex^reK'thc 
after  the  bankrupt's  marriage,  he  was  applied  to  for  the  ^^^* jf^^last 
payment  of  this  sum,  when  he  promised  to  pay  lOOZ.  on  «a"™»nation 

account,  and  that  he  believed  the  bankrupt  never  paid  *eng»°8  the  va- 

^  *         lidity  of  It  be- 

any part  of  the  debt.  fore  the  Com- 

missioner,  the 
Court  would  not 
annul  the  fiat,  merely  because  he  swore,  that,  at  the  lime  of  issuing  it,  there  was  not  100/. 
due  to  the  petitioning  creditor ;  but  left  the  bankrupt  to  his  action  at  law. 

d2 
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1836.  Mr.  Swanston  objected,  that  there  was  no  positive 


£x  parte 


evidence  that  this  debt  was  still  due  from  the  bankrupt, 
M'Intobh.  there  being  no  affidavit  of  that  fact  from  the  petitioning 
creditor,  or  any  one  else ;  for  the  brewer's  clerk  only 
stated  a  vague  belief,  upon  what  occurred  in  1834.  The 
petitioning  creditor's  deposition  on  the  proceedings, 
which  was  taken  behind  the  back  of  the  bankrupt,  can- 
not now  be  received  in  evidence.  The  question  is,  not 
what  the  bankrupt  owed  in  1834,  but  in  March  1836, 
when  the  fiat  was  issued ;  and  there  is  no  affidavit  of 
any  person,  stating  his  belief,  that  any  debt,  sufficient 
to  support  a  fiat,  is  still  due  from  the  bankrupt.  If  the 
.  Court  looks  at  the  deposition  of  the  petitioning  creditor 
beforfe  the  Commissioner,  it  will  receive  an  impression 
from  that  document,  which  is  inconsistent  with  the  proper 
course  of  proceeding. 

Mr.  Anderdon  contended,  that  the  existence  of  the 
debt  having  been  once  established,  the  bankrupt  was 
bound  to  show  a  payment,  and  that  all  the  material  re- 
quisites to  warrant  the  adjudication,  sufficiently  ap- 
peared on  the  proceedings ;  where  it  would  be  found, 
that  the  petitioning  creditor  had  twice  pledged  his  oath 
to  the  existence  of  the  debt. 

Erskine,  C.J. — I  think  the  statement  of  the  brewer's 
clerk  would  be  evidence  to  go  to  a  jury,  that  the  debt 
was  still  existing.  At  any  rate,  I  should  not  think  my- 
self justified,  on  this  evidence,  in  annulling  the  fiat, 
but  leave  the  bankrupt  to  his  action  at  law.  I  do  not 
mean  to  say,  that  the  depositions  before  the  Commis- 
sioner are  evidence  against  the  bankrupt ;  but  finding 
tbat''tlf€'y*are  quite  sufficient  to  warrant  the  adjudication, 
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and  that  the  petitioning  creditor  has  now  given  evidence        1836. 
of  the  consideration  of  the  debt,  I  think  it  incumbent       J^^^^^ 

Ex  parte 

on  the  bankrupt  to  show  that  he  has  discharged  any  M'Intosh. 
portion  of  it.  Suppose  we  had  directed  an  action  9111  an 
issue  in  a  Court  of  Law,  the  petitioning  creditor  would 
have  bad  to  substantiate  his  debt  in  the  ordinary  way, 
by  proving  the  delivery  of  the  beer  to  the  bankrupt's 
wife,  and  then  leaving  it  to  the  bankrupt  and  his  wife 
to  discharge  themselves,  by  the  payment  of  the  price. 
And  on  an  issue  in  this  Court,  we  should  have  had  to 
receive  evidence  of  the  debt  in  the  same  way,  unless  any 
suspicions  were  excited  in  our  minds  as  to  the  credit  to 
be  given  to  it;  when  we  should,  of  course,  call  for  the 
examination  of  the  parties.     Now,  how  is  the  evidence  , 

of  the  petitioning  creditor  met  by  the  bankrupt?  Merely 
by  this,  that  though  there  might  be  a  debt  at  the  end  of 
1834,  there  was  no  proof  of  a  debt  in  March  1836.  When 
the  bankrupt  was  applied  to  for  money,  however,  he  pro- 
mises to  pay  100/.  When  the  fiat  is  issued  against  him,  he 
never  says  a  word  about  the  absence  of  ^a^^petitioning 
creditor's  debt,  until  after  his  final  examination.  •  The 
books  now  relied  on  by  him  were  not  then  produced, 
nor  until  the  present  moment.  The  case,  therefore,  has 
been  left  by  the  bankrupt  in  such  a  condition,  that  I 
think  we  ought  not  to  interfere  in  his  behalf,  by  an- 
nulling this  fiat. 

Sir  John  Cross. — I  must  own  that  the  inclination  of 
my  opinion  was  in  favour  of  the  petitioner,  until  I  heard 
all  the  affidavits  read  on  the  part  of  the  respondents. 
The  evidence  to  be  collected  from  them  leaves  now  little 
doubt  in  my  mind,  as  to  the  existence  of  a  debt.  The 
reason  assigned  why  the  petitioning  creditor  could  not 
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1836.  was  not  declared  by  the  Commissioners  to  be  di  final 
Ex  parte  dividend ;  and  that  no  final  dividend  had  been  as  yet 
Cooper.  declared  of  the  bankrupt's  estate ;  and  that,  although 
the  bankrupt  was  present  at  the  dividend  meeting,  he  did 
not  then  make  any  claim  for  his  allowance ;  but  that, 
towards  the  end  of  the  year  1835,  the  bankrupt  delivered 
in  an  account  to  the  assignees,  charging  them  with  a 
balance  of  2111/.  15^.  10c?.,  besides  the  amount  of  his 
allowance.  This  account  was  disputed  by  the  assignees, 
who  also  declined  to  pay  him  any  allowance  before  the 
declaration  of  a  final  dividend;  which  they  alleged 
could  not  take  place,  until  his  claim  for  this  larger  sum 
was  disposed  of;  although  they  acknowledged  they  had 
in  their  hands  an  available  balance  of  581/.  \Zs.  id. 

Mr.  Twiss^  and  Mr.  Hindesy  in  support  of  the  peti- 
tion. Although  the  second  dividend  might  not  be  de- 
clared by  the  Commissioners  to  be  final,  it  was  advertised 
to  be  so,  and  was  so  considered;  the  109th  section  of 
the  6  Geo.  4.  c.  16.  makes  no  mention  of  any  dividend 
beyond  a  second  dividend;  and  it  expressly  declares, 
that  the  second  dividend  shall  be  final,  unless  any  action 
at  law,  or  suit  in  equity,  be  depending,  or  any  part  of 
the  estate  be  standing  out,  not  sold  or  disposed  of,  or 
unless  some  other  estate  or  effects  of  the  bankrupt  shall 
afterwards  come  to  the  assignees.  Now,  in  the  present 
case,  there  are  no  actions  or  suits  pending,  and  all  the 
bankrupt's  effects  have  been  sold.  The  second  dividend 
therefore  must  be  considered  final,  so  as  to  entitle  the 
bankrupt  to  his  allowance.  In  Ex  parte  Stiles  {a)  the 
allowance  was  refused,  because  Lord  Hardwicke  said  the 

(a)  1  Alk.  208. 
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application  was  premature,  and  new  creditors  might  185G. 
come  in, — eight  months  only  having  elapsed  since  the  ^^^ 
issuing  of  the  commission.  Cooper. 

Mr.  SwaTiston,  and  Mr.  Bacon,  for  the  assignees. 
Whether  the  dividend  is  final  or  not,  depends  upon  the 
terms  of  the  Commissioners'  order.  It  is  a  matter 
entirely  in  their  discretion;  and  they  have  not,  in  the 
present  instance,  declared  the  dividend  to  be  final.  In 
Ex  parte  Surridge{a)  the  Vice-Chancellor  corrected  his 
previous  decision  in  Ex  parte  Davis  (b),  and  held,  that 
a  bankrupt  was  not  entitled  to  his  allowance,  until  after 
a  final  dividend  had  been  made.  But  the  present  case 
falls  within  the  exception  of  the  109th  section  of  the 
Bankrupt  Act;  for  the  bankrupt  owes  the  assignees 
368Z.  for  money  received  by  him.  Consequently,  there 
is  still  some  part  of  the  estate  outstanding ;  and  the  affairs 
of  the  bankrupt  cannot  be  wound  up,  until  the  mutual 
claims  of  the  bankrupt  and  the  assignees  are  settled. 

Erskine,  C.  J. — I  am  of  opinion,  in  this  case,  that 
the  bankrupt  is  entitled  to  his  allowance.  The  6  Geo.  4. 
c.  16.  s.  128.  declares,  that  every  bankrupt  who  shall 
have  obtained  his  certificate,  if  the  net  produce  of  his 
estate  shall  pay  the  creditors  who  have  proved  under  the 
commission  I2s.  6d.  in  the  pound,  shall  be  allowed  and 
paid  71,  lOs,  per  cent.,  provided  such  allowance  shall  not 
exceed  500Z.  Now  in  this  case  the  bankrupt  has  ob- 
tained his  certificate,  and  his  estate  has  paid  his  credi- 
tors two  dividends,  amounting  together  to  14^.  in  the 
pound.     But  it  has  been  decided,  that  the  bankrupt  is 

(a)  MoDt.  &  M.  287.  (//)  Id.  36. 
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1836.        not  entitled  to  claim  his  allowance^  until  after  a  final 
^T^^^        dividend  has  been  made ;  and  the  reason  assigned  for 

£z  parte 

Cooper.  this  decision  is^  that  as  long  as  other  creditors  are  at 
liberty  to  prove,  it  is  impossible  to  ascertain  correctly,  to 
what  allowance  the  bankrupt  will  become  entitled.  There- 
fore, unless  the  first  dividend  of  the  bankrupt's  estate  is 
expressly  declared  to  be  a  final  one,  the  bankrupt  would 
not  then  be  entitled  to  his  allowance, — nor  even  after  a 
second  dividend,  if  it  was  really  not  intended  to  be  final, 
notwithstanding  the  statute  declares  it  shall  be  final, 
except  under  certain  circumstances.  The  question  is, 
then,  whether  the  dividend  was  advertised  and  declared 
in  such  a  manner,  as  to  make  it  apparent  that  a 
final  dividend  was  actually  intended ;  for  the  bankrupt 
ought  not  to  be  deprived  of  the  benefit  of  his  allow- 
ance, because  the  word  '^  final"  merely  has  not  been 
inserted  in  the  order  of  dividend  by  the  Commis- 
sioners. Now,  I  must  confess  it  appears  to  me,  on  in- 
specting the  proceedings,  both  from  the  terms  of  the 
advertisement,  and  the  tenor  of  the  order  of  dividend 
itself,  which  was  made  so  long  ago  as  January  1835, 
that  it  was  intended  to  be  final.  There  was  no  prospect 
at  that  time  of  any  more  funds  coming  to  the  hands  of 
the  assignees.  It  was  therefore  sufficiently  final,  to 
entitle  the  bankrupt  to  his  allowance ;  though  not  final, 
so  as  to  prejudice  the  rights  of  the  creditors,  in  case  the 
assignees  should  subsequently  collect  in  further  effects 
of  the  bankrupt ;  for  no  dividend  is  final  to  that  extent. 
The  claim  of  the  assignees  against  the  bankrupt  for 
368/.,  which  it  is  said  must  be  considered  as  part  of  the 
estate  outstanding,  within  the  exception  of  the  109th 
section  of  the  Bankrupt  Act,  does  not  appear  to  me  to 
operate  so  as  to  prevent  the  bankrupt  firom  obtaining  his 
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allowance  ;  for  if  that  sum  is  really  due  to  the  assignees        1 836. 
from   the   bankrupt,   they  may  set   it   off  against  the       E^TTrte 
amount  of  the  allowance.     As   to  that  claim   of  the       Cooper. 
assignees,  and  the  claim  made  on  them  by  the  bankrupt, 
for  3111/.,  there  must  be  an  inquiry. 

Sir  J.  Cross. — I  cannot  agree  in  what  has  been  said 
by  the  counsel  for  the  respondents,  that  a  dividend  can- 
not be  considered  final,  unless  the  Commissioners  de- 
clare it  to  be  so ;  but  I  perfectly  accede  to  the  proposi- 
tion, that  if  there  is  any  part  of  the  bankrupt's  estate  or 
effects  outstanding,  it  cannot  then  be  considered  to  be 
final.  If  the  sum  of  368/.,  therefore,  which  is  claimed 
by  the  assignees,  had  been  in  any  hands  but  those  of 
the  bankrupt,  I  should  have  thought  the  second  dividend 
in  this  case  was  not  a  final  one.  But  the  assignees 
have  this  money  in  their  own  hands  ;  for  they  can  retain 
it  out  of  what  is  due  to  the  bankrupt  for  his  allowance. 

Sir  G.  Rose  concurred. 

Ordered,  that  the  second  dividend  should  be 
declared  to  be  final,  for  the  purpose  of  en- 
titling the  bankrupt  to  his  allowance  ;  and  that 
the  bankrupt  be  declared  entitled  to  an  allow- 
ance of  500/.,  subject  to  an  inquiry  relative 
to  the  sum  of  368/.  alleged  to  be  due  to  him 
from  the  assignees ;  that  if  that  sum  should  be 
found  so  due,  the  difference  only  should  be 
paid  to  the  bankrupt,  but  that  the  balance 
should  abide  the  result  of  further  inquiry ;  and 
that  further  directions  and  costs  should  be  re- 
served. 
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1836. 

Ex  parte    Frederick   William   Benecke.  —  In  the 

Gray' iinn  Hall,  matter  of  Charles  Pearson. 

July  19. 

After  an  Order     1  HIS  was  a  petition  to  prove  various  sums,  the  proof 

had  been  made, 

that  the  as-        of  which  had  been  rejected  by  the  Commissioners,  under 

signees  should 

deliver  up  the     the  following  circumstances  : — 

possession  of 

premises  to  the  The  petitioner  and  the  bankrupt  were  both  manufac- 
underthe'eGw.  turing  chemists ;  and  by  certain  articles  of  agreement  en- 
tile petitioner '  tered  Into  between  them  on  the  30th  July  1833,  the  peti- 
for*theuseand*  tioner  covenanted  with  the  bankrupt,  that  he  would,  on 
Uie  premises  by  ^^''^^'^  Conditions,  procure  a  lease  for  eighteen  years  to 
the  bankrupt  up  |jg  granted  to  the  bankrupt  of  the  manufactory  and  pre- 
the  bankruptcy,  mises,  whereon  the  petitioner  then  carried  on  his  busi- 

for  the  amount 

of  the  diiapida-   ness ;  that  the  lease  should  contain  such  covenants  as 

tions,  and  for 

ground  rent  paid  were  mentioned  in  a  schedule  to  the  agreement;  and 

by  the  petitioner  ,  ii-ii. 

during  the  occu-  that  he  would  dehver  up  possession  of  the  stock  and 
bankrupt:  premises  in  August  1833.   The  particulars  of  this  agree- 

previous  Order  nient  are  specified  in  a  former  Report  of  the  case  (a).  The 
wpendlheTuris-  '^^'^^^'*"P^  ^^^^  possession  of  the  premises  at  the  time  men- 
Couit°\  b  *i^"^^  ^^  ^^^  agreement,  and  the  lease  was  in  a  state  of 
**^® 76th section;  preparation,  when  the  ground-landlord  of  the  property 
though  the  Com-  dying,  leaving  infant  children,  and  the  property  beinfi^ 

missionerwas  ^  ^  t      ir       ./  o 

justified  in  re-     gavelkind,  some  difficulty  was  created  about  the  lease. 

jecting  the  proof,  •  i       /. 

as  being  for  UQ-  In  the  meantime  the  first  instalment,  secured  by  one  of 
damages, yet  the  bonds  mentioned  in  the  agreement,  fell  due;  for 
had  authority  to  which  the  petitioner  brought  an  action,  and  recovered 
SherVrderM^  judgment  against  the  bankrupt  in  the  Court  of  Ex- 
Ijudy'if"  A^e"^  chequer.  The  bankrupt  then  filed  a  bill  in  Chancery 
Mse  required,     against  the  petitioner,  to  have  the  agreement  set  aside, 

therefore  di- 
rected, as  to  («)  1  Deac.  186. 
what  sums  the 

petitioner  was  entitled  to  receive  from  the  bankrupt,  in  respect  of  the  use  and  occupation,  the 
dilapidations,  and  the  ground  rent ;  with  a  view  to  proof  being  made  for  the  amount  under 
the  nat. 
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on  the  ground  that  the  petitioner  was  unable  to  procure        1836. 


the  lease,  as  he  had  agreed  to  do,  and  because  the  only  £x  parte 
lease  which  could  be  granted  was  one  with  restrictive 
covenants;  and  that  such  a  lease  was  not  within  the 
meaning  of  the  agreement.  The  bill  contained  an  offer 
to  pay  the  petitioner  what  should  be  found  due  for 
ground-renty  and  for  occupation  rent ;  and  it  prayed  for 
an  injunction,  as  well  as  that  the  agreement  might  be 
cancelled ;  but  the  bill  was  dismissed,  after  hearing,  by 
the  Vice-Chancellor.  The  assignees  having  neglected 
to  say,  whether  they  would  accept  or  decline  the  agree- 
ment for  the  lease,  the  petitioner  on  the  30th  July 
1835  obtained  an  Order  of  this  Court,  that  the  as- 
signees electing  to  decline  the  agreement  should,  within 
a  week,  deliver  up  to  the  petitioner  the  possession  of 
the  premises ;   and  that  the   petitioner   should,  within 

the  like  period,  deliver  up  to  the  assignees  the  agree- 
ment, and  also  the  bonds  executed  by  the  bankrupt, 
without  prejudice  to  any  right  of  proof  and  remedy 
under  the  fiat.  The  assignees,  within  the  time  stipu- 
lated, elected  to  abandon  the  agreement. 

The  petitioner  then  went  before  the  Commissioner, 
and  claimed  to  prove, — first,  for  ^000/.,  as  the  penalty 
for  the  breach  of  the  agreement ;  secondly,  2000Z.,  for 
the  use  and  occupation  of  the  premises  by  the  bankrupt 
and  the  assignees;  thirdly,  1682/.,  for  the  amount  of 
damages  and  costs  recovered  by  the  petitioner  in  an 
action  against  the  bankrupt  in  the  Court  of  Exchequer, 
for  making  default  in  the  payment  of  the  first  instal- 
ment of  the  purchase-money ;  fourthly,  2095Z.,  for  di- 
lapidations; and,  fifthly,  400/.  for  ground-rent.  The 
Commissioner  rejected  the  proof  of  these  sums;  the 
first,  because  there  was  no  debt  on  which  an  action 


B&NECKE. 


i8  CASES  IN  BANKRUPTCY. 

1836.        could  be  maintained;  the  second^  because  it  was  for 
£z  parte       damages  under  the  agreement,  which  was  annulled ;  the 
fourth,  because  the  damages  were  not  liquidated  at  the 
bankruptcy ;  and  the  fifth  was  rejected,  unless  the  third 
claim  was  waived. 

Mr.  Temple,  and  Mr*  Hull,  in  support  of  the  petition. 
By  the  articles  of  agreement  of  the  30th  July  1833, 
each  of  the  parties  bound  himself  to  the  other  in  the 
sum  of  2000L,  as  liquidated  damages,  for  the  due  per- 
formance of  the  several  stipulations  contained  in  the 
agreement.  The  first  instalment  of  1100/.,  mentioned 
in  the  agreement,  had  become  due  before  the  bank- 
ruptcy ;  so  that  a  right  of  action  had  thereby  accrued  to 
the  petitioner,  to  recover  the  whole  sum  of  2000/.  as 
damages,  for  the  breach  of  the  agreement ;  and  this 
sum  was  therefore  proveable  under  the  fiat.  [Sir  G. 
Hose.  It  appears  to  me  that  you  have  put  an  end  to  the 
agreement,  by  your  own  act  of  coming  here  to  compel 
the  assignees  to  elect,  whether  they  would  abandon  it, 
and  by  your  availing  yourself  of  such  abandonment,  in 
resuming  possession  of  the  property.]  Still,  that  does 
not  afiect  our  claim  to  prove  for  the  amount  of  the  dila- 
pidations, and  of  the  rent  paid  to  the  ground-landlord 
by  the  petitioner. 

Mr.  Swanston,  Mr.  Sidebottom,  and  Mr.  Stinton, 
contrct.  The  petitioner  is  not  entitled  to  any  proof 
whatever.  The  case  is  a  very  peculiar  one.  The  peti- 
tioner did  not  covenant  to  grant  a  lease  himself,  but  to 
procure  a  certain  description  of  lease  from  other  per- 
sons, which  he  was  unable  to  do.  In  consequence  of 
the  death  of  the  ground-landlord,  and  the  heirs  being 
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infants,  the  only  lease  which  could  be  granted  was  one  1836. 
with  restrictive  covenants ;  and  this  description  of  lease  j.^  ^^ 
was  not  within  the  meaning  of  the  agreement.  Suppose  Bek.ck.. 
no  bankruptcy  had  taken  place,  and  the  petitioner  had 
filed  a  bill  against  the  bankrupt  for  the  specific  perform- 
ance of  the  contract,  he  could  not  obtain  a  decree  in  his 
&vour;  for  he  entered  into  a  contract  which  he  was 
unable  to  perform.  This  is  a  formidable  objection 
against  the  prayer  of  the  petition.  The  petitioner 
claims  relief  here  in  the  character  of  lessor.  He  is  not 
entitled  to  be  looked  upon  in  that  character,  as  he  had 
no  power  to  grant  a  lease,  but  merely  undertook  to  pro- 
cure one  to  be  granted ;  and  the  75th  section  of  the 
Bankrupt  Act,  it  has  been  held,  only  applies  to  cases 
between  lessor  and  lessee;  Taylor  w.  Young  (a).  The 
6  Geo.  4.  c.  16.  introduced  in  the  76th  section  a  provi- 
sion applying  to  a  case  of  vendor  and  vendee  of  an  estate 
or  interest  in  land,  similar  to  what  had  been  previously 
provided  by  the  legislature  in  the  case  of  lessor  and 
lessee.  And  if  this  Court  had  any  jurisdiction  to  order 
the  assignees  to  elect  whether  they  would  accept  or  de- 
cline the  agreement,  it  could  only  be  by  virtue  of  the 
power  given  by  the  76th  section ;  which  was  passed,  not 
to  enable  proof  to  be  made,  but  to  relieve  the  bankrupt. 
[Erskine^  C.  J.  And  also  to  assist  the  vendor,  who  might 
otherwise  be  unable  to  recover  back  the  property  which 
he  had  agreed  to  sell  to  an  insolvent  person.] 

As  the  agreement  has  been  abandoned  under  the 
sanction  of  the  Court,  the  petitioner  cannot,  of  course, 
be  held  to  be  entitled  to  any  prospective  rights  under 
it ;  and  the  same  principle  applies  to  any  retrospective 
rights  claimed  by  him.     With  respect  to  his  claim  for 

(a)  3  B.  &  Aid.  521 ;  8  Taunt  318 ;  2  Moore,  326. 
VOL.  II.  E 
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l^se.  an  occupadon  reat^  there  is  no  evidence  that  the  baak- 
£z  ptfie  ^^  ^^^  derived  any  advantage  from  the  occupation  of 
the  property.  And  as  to  the  rent  paid  to  the  ground- 
landlordy — although  that  is  the  moat  plausible  of  tb^ 
petiiioner's  claims,  sUll  be  has  no  right  to  he  repaid  this 
tentf  unless  he  shows  that  he  was  able  to  accomplish 
what  he  promised  to  do  by  the  agreement. 

Then«  in  regard  to  the  compensation  which  the  peti- 
tioner claims  for  dilapidations^  it  can  be  proved,  tha^  thie 
premises  were  in  a  dilapidated  state  when  the  bankrupt 
took  possession  of  them.  But  supposing  this  demand  to 
be  just^  it  can  OEuly  be  considered  as  a  claim  for  unliqui- 
dated damages ;  and  a  claim  of  this  nature^  aicoording 
to  the  decision  in  Boorman  v.  NcL8h{a\  and  other  o^se^, 
cannot  be  proved  under  a  commission.  Nothing  oc- 
•curredy  in  the  present  instance,  to  show  that  the  amount 
of  the  sum  diumed  for  dilapidations  was  ascertained  in 
any  ^ay  before  the  bankruptcy. 

What  was  the  situation  of  these  parties,  inter  $€, 
when  the  former  order  was  granted  ?  The  creditors  of 
the  bankrupt  have  been  great  sufferers  by  the  outlay  of 
property  on  these  premises  by  the  bankrupt,  which  the 
petitioner  has  now  the  benefit  of.  The  bankrupt  ex- 
pended as  much  as  3000/.  in  improvements,  the  whole 
of  which  is  lost  to  the  creditors.  Whose  fault  has  it 
been,  that  the  agreement  has  not  been  performed  ?  TJie 
substantial  part  of  the  agreement  on  the  part  of  the 
;petitioner  was,ito  procure  a  lease  of  the  property,  con- 
taining such  covenants  as  were  specified  in  the  schedule. 
He  could  not  procure  such  a  lease ;  for  the  landlord 
would  not  grant  a  lease,  unless  it  contained  a  covenant 
not  to  assign ;  and  this  was  not  one  of  the  covenants 
specified  in  the  schedule. 

(a;  9  B.  &  C.  145.    And  see  note  on  this  case,  3  Deac.  &  Cli.  802. 
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But  we  deny  that  this  Court  has  any  jurisdiction  to        1836. 
make  the  order  prayed  for  in  this  case.    The  75th  sec-       JT^^ 

*     "^  Ex  parte 

tion  of  the  Bankrupt  Act  only  enables  the  Court  to  Benecke. 
order  the  assignees  to  elect,  whether  they  will  accept  or 
decline  the  lease,  or  agreement  for  the  lease;  and  to  de- 
liver up  such  lease  or  agreement,  in  case  they  shall 
decline  the  same,  and  the  possession  of  the  premises ;  or 
to  make  such  other  order  therein  as  the  Court  shall 
think  fit.  Now,  the  word  therein  means  an  order 
relating  to  the  premises,  which  are  the  subject  of  the 
leaae  or  agreement,  and  does  not  comprehend,  within 
its  meaning,  any  other  matter  in  bankruptcy.  At  any 
rate,  the  Court  having  already  made  an  order  under  the 
first  part  of  the  section,  cannot  now  make  an  order 
under  the  last  part  of  it. 

Mr.  Temple,  in  reply,  was  desired  by  the  Court  to 
confine  himself  to  the  claim  for  dilapidations.  The 
petitioner  has  a  right  to  have  the  property  restored  in 
the  same  state,  as  when  the  bankrupt  took  possession  of 
it  When  the  Court,  therefore,  makes  an  order  on  the 
assignees  to  deliver  up  the  possession  of  the  premises 
to  the  petitioner,  it  has  jurisdiction  to  order  it  to  be  re- 
stored to  him  in  its  original  good  condition.  If  the 
bankrupt  could  have  set  aside  the  agreement  in  a  Court 
of  Equity,  he  must  have  delivered  up  the  property  in 
statu  quo,  even  though  the  vendor  might  not  have  been 
entitled  to  any  occupation  rent.  As  to  the  objection  that 
has  been  made  in  argument  to  the  petitioner's  rights, 
because  he  was  unable  to  complete  a  contract  which  he 
had  covenanted  to  perform,  the  affidavits  filed  on  the 
other  side  do  not  attempt  to  impute  the  non-completion 
of  the  contract  to  the  restrictive  covenant  contained  in 

£2 
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1836.        the  intended  lease;  but  they  relied  on  the  infancy  of  the 
intended  lessors,  which  is  not  a  valid  objection. 


£z  paite 
Benecm  e. 


Erskine,  C.  J. — Assuming,  as  I  think  we  are  entitled 
to  do,  that  the  petitioner  was  in  a  condition  to  make  out 
his  title  to  the  premises  which  were  the  subject  of  his 
contract  with  the  bankrupt,  and  that  he  could  prove,  on 
further  investigation,  that  the  premises  were  restored  to 
him  in  a  deteriorated  condition ;  assuming,  also,  that  the 
petitioner  has  been  kept  out  of  possession  of  the  pre- 
mises by  the  occupation  of  the  bankrupt,  under  the 
agreement,  down  to  the  period  of  the  bankruptcy,  and 
that  the  only  reason  why  the  petitioner  has  not  per- 
formed his  part  of  the  agreement  is,  the  insolvency  of 
the  bankrupt ;  then  I  think  justice  requires  that  the 
petitioner  should  be  put  in  the  same  situation,  as  if  the 
bankrupt  had  voluntarily  abandoned  the  agreement,  and 
the  petitioner  had  acquiesced  in  such  abandonment.  It 
may  perhaps  be  impossible  to  replace  the  petitioner  in 
as  good  a  situation,  as  he  was  in  before  his  contract  with 
the  bankrupt,  for  he  may  not  be  able  to  recover  the  con- 
nexions and  business  which  he  then  possessed.  So  far, 
however,  as  a  Court  of  Justice  can  indemnify  him,  so 
far  is  this  Court  disposed  to  go.  The  judgment  of  the 
Court  will  not  proceed  upon  the  ground  that  the  Com- 
missioner has  done  wrong  in  rejecting  these  proofs ;  for 
they  were  tendered  on  the  bonds  which  depended  on  the 
agreement ;  and  when  that  was  annulled,  the  bonds 
could  no  longer  be  put  in  force.  The  claim  for  occupa- 
tion rent  was,  I  think,  properly  rejected  by  the  Com- 
missioner, because  a  claim  for  use  and  occupation  is  only 
implied  where  there  is  no  written  agreement  between  the 
parties ;  but  here  the  presumption  of  any  such  claim  is 
excluded  by  the  existing  written  contract.     So,  the  sum 
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sought  to' be  proved  for  dilapidations  was  in  like  manner        1836. 


properly  rejected  by  the  Commissioner ; '  because,  as  it       v     arte 
came  before  him,  it  was  a  claim  for  unliquidated  da-  ,  Bbnbcke. 
mages.     The  claim  for  ground-rent  also  could  not  be 
sustained  before  him,  because  no  ground-rent  had  been 
then  in  fact  paid  by  the  petitioner.     The  Court,  there- 
fore, does  not  impeach  the  decision  of  the  Commissioner 
in  rejecting  these  proofs,  but  considers  that  it  has,  by 
its  own  order,  prevented  the  petitioner  from  establishing 
any  proof  before  the  Commissioner ;  and  1  think  the  pe- 
titioner ought  not  to  be  prejudiced  by  the  former  order, 
but  that  we  should  go  into  all  these  subjects  of  claim,  as 
if  they  had  been  brought  before  the  Court  on  pronounc- 
ing the  former  order.    Now  what  was  the  state  of  things, 
when  the  former  petition  came  on  to  be  heard  ?     The 
assignees  were  in  possession  of  the  property  in  question, 
which,  according  to  their  own  admission,  it  would  have 
been  a  loss  to  them  to  retain.     On  the  other  hand,  the 
petitioner  had  a  right,  under  the  terms  of  the  contract, 
to  have  proved  for  9000/.  upon  the  bonds.     It  would  be 
then  most  unjust  to  put  an  end  to  the  agreement,  and  at 
the  same  time  deprive  the  petitioner  of  his  right  to  prove 
on  the  bonds,  and  merely  give  him  back  the  premises, 
without  any  compensation  for   the   loss  of  the  inter- 
mediate profits.     It  has  been  contended,  however,  that 
this  Court  has  no  jurisdiction  to  do  more,  than  to  order 
the  assignees  to  elect  whether  they  will  decline  or  ac- 
cept the  lease,  and  to  order  them  to  deliver  up  posses- 
sion of  the  premises,  if  they  reject  it.     But  as  the  sta- 
tute expressly  says,  that  the  Court  ^^may  make  such  other 
order  therein  as  it  shall  think  fit,"  there  can  be  no  doubt 
^t  the  intention  of  the  legislature  was,  that  the  Court 
might  make  such  order  as  would  do  justice  to  all  parties. 
Before  the  former  order  was  made,  the  petitioner  was 
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1836.  clearly  entitled  to  prove  on  the  bonds ;  then  this  Court 
£x  parte  interposes,  and  orders  the  bonds  to  be  delivered  up  by 
Ben£ckb.  ^jjg  petitioner  to  the  assignees,  but  without  prejudite  to 
any  right  of  proof  (a).  Now  it  appears  to  me  to  bfe 
within  the  scope  of  that  order,  to  coiifer  on  the  pe- 
titioner, in  lieu  of  that  proof  of  which  it  so  deprives 
him,  such  right  of  proof  as  justice  and  equity  require. 
To  whatever  extent,  then,  a  Court  of  Equity  trbiild  gb 
in  putting  an  end  to  an  agreement,  to  that  extent  thfe 
statute  gives  this  Court  power  to  go  in  ordering  a  piroof. 
Now  in  the  bill  in  equity  to  set  aside  the  agreement,  the 
bankrupt  admitted,  by  his  offer  of  compensation,  that  he 
was  bound  in  equity  to  make  good  any  loss,  which  the 
petitioner  might  have  sustained  from  the  bankrupt's  occu- 
pation. I  think,  therefore,  that  we  are  fully  justified  in 
ordering  proof  to  be  made,  for  the  amount  of  a  reasonable 
compensation  to  the  petitioner  for  the  occupation  of  the 
premises  by  the  bankrupt.  It  is  also  equitable,  that  the 
premises  should  be  delivered  up  in  as  good  a  condition, 
as  they  were  when  the  bankrupt  took  possession  of  them. 
What  that  condition  is,  must  be  the  subject  of  inquiiy ;  a^ 
it  is  alleged,  that  the  bankrupt  made  great  Ifflprovemeilts 
of  the  property.  There  tnust  therefore  be  an  inquiry  as 
to  what  will  be  a  reasonable  compensation  fbr  the  occu- 
pation of  the  premises,  as  tirell  as  for  any  deterioration 
of  them ;  and  the  petitioner  oUght  to  be  allowed  to  proVe 
for  the  amount  of  the  groutid-rent,  which  he  has  been 
obliged  to  pay  for  the  time  of  the  bankrupt's  possiession. 

Sir  John  Cross. — If  the  petitioner  had  gone  before  the 
Commissioner  in  the  first  instance,  and  tendered  his  prck>f 
6n  the  two  bonds,  before  he  applied  to  this  Court,  no- 
thing that  App^ak's  in  this  case  could  haVe  defeated  bis 

{a)  See  ante,  1  I>eac.  190. 
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right  of  proof;  for  the  only  ground,  on  which  it  could  18S6. 
hare  been  opposed,  would  haye  been,  that  the  agree-  r^*^!l 
ment  fidled  from  the  default  of  the  petitioner.  I  think,  Bbnbcii. 
diere  was  no  such  default  of  the  petitioner ;  but,  how- 
e?er  that  may  be,  it  appears  that  no  injury  had  accrued 
to  the  estate  of  the  bankrupt  up  to  the  time  of  the 
bankruptcy,  from  any  difficulty  in  completing  the  agree- 
ment. The  bankrupt  had  all  the  benefit  of  the  contract; 
for  he  enjoyed  the  use  of  the  premises  as  fully  and  be- 
neficially as  he  could  under  any  circumstances  ;  it  is  the 
bankruptcy  alone,  which  put  an  end  to  the  contract.  It 
was  the  interest  of  the  bankrupt  to  object  to  the  title  of 
the  petitioner,  as  he  was  not  to  pay  the  money  secured 
by  the  bonds  until  the  title  was  completed ;  and  it  ap- 
pears that  he  was  very  willing  that  the  performance  of 
the  contract  should  be  delayed,  in  order  that  he  might 
keep  possession  of  the  premises,  without  paying  any 
consideration  for  the  use  of  them.  The  petitioner  was 
obliged  to  come  to  this  Court,  because  the  assignees 
would  not  decide  whether  they  would,  or  would  not, 
abandon  the  agreement ;  and  the  order  made  on  that 
occasion  by  this  Court  did  not  expend  its  jurisdiction, 
as  has  been  contended  for  by  the  respondents;  for  it  was 
expressly  made  ''  without  prejudice  to  any  right  of 
proof.**  The  question  now  is,  therefore,  for  what  amount 
the  petitioner  is  entitled  to  prove ;  and  how  far  the  re- 
spondents can  cut  down  the  sum  for  which  he  could 
originally  have  proved,  before  he  gave  up  his  securities. 
But  whatever  sum  he  may  be  entitled  to  prove,  he  is  not 
likely  to  be  fully  compensated  for  the  loss  he  has  sus- 
tained. 

Sir  G.  Rose. — I  cannot  say  but  that  I  feel  great  dif- 
ficulty in  the  present  case  ;  but  upon  the  best  considera- 
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1836.  tion  I  can  give  it,  I  am  of  opinion,  that  the  petitioner  has 
Ex  parte  ^  right  to  include  the  amount  of  the  dilapidations  in  his 
Benecke.  proof.  We  may  consider  the  question,  I  think,  as  if  it 
came  before  the  Court  on  a  petition  for  the  assignees  to 
elect.  If  the  petitioner  had  not  come  here  to  put  the 
assignees  to  their  election,  he  would  have  been  in  a  con- 
dition to  prove  on  the  bonds ;  but  then  he  must  have 
recognized  the  agreement,  and  been  content  to  abide  by 
it.  He  has  therefore  exercised  a  sound  discretion,  by 
coming  in  under  the  75th  section ;  and  the  question  is 
now,  in  what  manner  we  can  work  out  that  compensation 
to  which  the  petitioner  is  entitled.  I  may  be  wrong  in  my 
conception  of  the  act  of  parliament,  but  it  appears  to  me, 
that,  independently  of  what  can  be  accomplished  by 
regular  proof,  this  Court  has  always  had  an  equitable 
discretion  to  direct  a  party  to  be  admitted  a  creditor 
under  a  bankruptcy,  although  his  proof  may  have  been 
even  properly  rejected  by  the  Commissioner.  It  is  in 
every  day's  practice,  indeed,  for  the  Court  so  to  interfere. 
There  are  two  ways  of  looking  at  this  question.  Is  the 
Court,  under  the  circumstances  of  this  case,  bound  to 
act  only  as  a  Commissioner  could— or,  can  the  Court  act 
as  a  Court  of  Equity  could,  in  doing  justice  between  these 
parties  ?  It  seems  to  me,  that  we  must  look  at  this  case, 
not  as  a  mere  question  of  debtor  and  creditor,  but  that 
we  must  have  regard  to  principles  of  justice  and  equity, 
and  that  we  ought  to  consider  the  relation  of  these 
parties  to  the  bankrupt's  estate,  at  the  time  of  the  act  of 
bankruptcy  and  the  issuing  of  the  fiat.  The  bankrupt 
had  filed  a  bill  in  equity  to  set  aside  the  contract  in 
question,  in  which  he  offered  to  make  compensation  for 
the  use  and  occupation  of  the  premises,  including  col- 
laterally  any  claim  for   dilapidations.    Then,  as  bank- 
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Tuptcy  has  subsequently  called  for  the  interference  of  1836. 
this  Court,  it  ought  to  act  upon  the  same  principles  as  £x  arte 
would  have  guided  the  Court  of  Chancery,  if  the  suit  Bekeckb. 
had  proceeded.  And  I  think  it  was  the  intention  of  the 
legislature,  that  when  this  Court  was  called  upon  to 
interfere  on  such  an  occasion,  its  decision  should  be 
conformable  to  those  principles  which  govern  a  Court  of 
Equity.  The  question  is,  then,  what  would  equity  have 
done  in  a  case  of  this  description  ?  I  admit,  that  at  law 
there  was  no  right  of  action  for  use  and  occupation ; 
because  the  express  agreement  between  the  parties 
negatives  any  implied  one ;  the  Commissioner  was  right, 
therefore,  in  rejecting  the  proof.  But  here,  there  was 
an  equitable  title ;  and  the  mode  I  would  deal  with  this 
case  is  this:  that  this  Court  has  the  power  to  direct  the 
proof  of  a  creditor  to  be  received  upon  equitable  terms, 
and  that  it  is  in  the  discretion  of  the  Court  to  admit  such 
parties  to  share  in  the  assets,  as  justice  and  equity  re- 
quire. It  has  been  objected  to  the  proof  for  dilapida- 
tions, that  it  is  a  claim  for  unliquidated  damages,  and 
therefore  incapable  of  proof;  but  it  is  in  every  day's 
practice,  that  if  damages  can  be  calculated,  by  taking 
the  account,  and  the  question  resolves  itself  into  monies 
numbered,  the  proof  must  be  admitted.  You  want  no- 
thing more  than  what  is  equivalent  to  a  verdict.  It  was 
decided  in  Utterson  v.  Vernon  (a),  that  if  a  creditor  has 
a  demand,  which  in  ordinary  cases  would  be  considered 
damages,  but  which  is  capable  of  being  ascertained 
without  the  intervention  of  a  jury,  it  may  be  proved 

(a)  3  T.  R.  539.  But  see  4  T.  R.  570,  where  the  Court  of  King's 
Bench,  upon  this  case  being  sent  back  to  them  by  the  Lord  Chancellor  to 
be  reconsidered,  were  unanimous  in  opinion,  that  their  former  decision 
could  not  be  supported. 
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1886. 


Ex  parte 
Bbkbckx. 


under  a  commissioti.  I  thinks  therefore,  that  the  peti-* 
tioner  ia  entitled  to  prove  for  such  amount,  as  he  can 
satisfy  the  Registrar  or  tb^  Commissioner  (on  an  inquiry 
before  either  of  them)  he  is  entitled  to  claim  from  the 
bankrupt  for  the  use  and  occupation  of  the  premises,  for 
dilapidation^,  aiid  for  the  amount  of  the  ground-rent  paid 
by  the  petitioner  during  the  bankrupt's  occupation. 


The  Order  was,  that  the  petitioner  was  entitled 
to  an  occupation  rent  up  to  the  bankruptcy, 
the  amount  to  be  ascertained  on  an  inquiry 
before  the  Registrar ;  and  that  he  was  also 
entitled  to  the  ground  rent  paid  by  him  during 
the  bankrupt's  occupation,  the  amount  to  be 
ascertained  in  like  manii^r ;  that  the  amount 
of  the  dilapidations  should  be  likewise  inquired 
into  by  the  Registrar,  and  whether  the  value  of 
the  premises  were  increased  when  delivered  Up 
to  the  petitioner ;  with  liberty  to  state  special 
circumstances;  and  reserving  further  direc- 
tions. 


Waiminiter, 
Nov,  3, 


Ex  parte  MTurk,  on  behalf  of  the  Hull  Banking 
Company. — In  the  matter  of  North. 

jL  HIS  was  a  petition,  that  the  Hull  Banking  Company 
might  be  declared  to  be  equitable  mortgagees  of  certain 


The  obligee 
of  a  bond,  as 
trustee  for 
others,  bat 

claimiDgabene-  Securities  deposited  with  them  under  the  following  cir- 

6cial  interest  in 

the  bond  himself,  cumstances  :— 

deposits  it  as  a 

security  for  advances  to  himself  i—HcM,  that  notice  of  the  deposit  must  be  given  to  the 
obligor. 

A  security  given  by  the  bankrupt  to  a  creditor  on  an  expectancy,  as  next  of  kin,  in  the  event 
of  a  person  dying  intestate,  must  be  noticed  by  the  creditor  in  his  proof. 
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It  appeared^  that  the  bankrupt  kept  an  account  with  tb^        1 656. 
Banking  Company;  and  that  for  securing  such  advances       Expane 
as  might  be  made  to  him,  he  deposited  with  them  a  bond       A**Tor<. 
for  130/.,  which  had  been  entered  into  by  one  Blenkin  to 
the  bankrupt,  as  a  trustee  for  other  persons,  but  which 
the  bankrupt  stated  he  had  himself  a  beneficial  interest 
in,  having  made  advances  to  the  cestui  que  trusts^  and 
having  a  right  therefore  to  pledge  this  bond  to  the  Hull 
Bank.    The  bankrupt  also  deposited  another  bond  for 
150/.  given  by  another  person ;  but  no  notice  of  the 
deposit  was  given  to  that  other  person,  or  to  Blenkin^ 
the  obligor  in  the  first^mentioned  bond. 

The  bankrupt  and  his  two  sisters  were  next  of  kin  to 
Phillips,  a  lunatic,  and  had  an  expectant  or  contingent 
possible  right  of  succession  to  a  sum  of  9000/.  consols, 
vested  in  the  names  of  four  trustees,  in  trust  for  Phillips, 
in  case  he  should  die  intestate.  And,  in  the  course  of 
the  bankrupt's  dealings  with  the  Hull  Banking  Company, 
he  gave  them  a  joint  bond  of  himself  and  sisters  to 
secure  the  repayment  of  further  advances ;  and  at  the 
same  time  they  signed  a  paper,  whereby  they  authorized 
and  required  the  trustees  of  the  9000/.  consols  to  pay  to 
the  Hull  Banking  Company,  or  the  directors  for  the 
time  being,  such  share  or  shares  as  they  should  become 
entitled  to  in  the  9000/.  Notice  of  this  assignment  was 
given  to  two  out  of  the  four  trustees.  PhiUips,  the 
lunatic,  was  still  living. 

On  the  SOth  March  1835,  the  JSat  issued,  when  the 
sum  of  5500/.  was  owing  by  the  bankrupt  to  the  Hull 
Bank. 

Thie  prayer  was,  that  the  Banking  Company  might  be 
declared  to  stand  as  equitable  mortgagees  of  these  dif- 
ferent securities,  but  without  relinquishing  the  expectant 
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1886.        or  contingent  possibility  of  succession  of  the  bankrlipt 
Ex  parte       ^^^  ^^^  ^^^  sisters  to  the  property  of  the  lunatic. 

M'TUBK. 

Mr.  Anderdon,  in  support  of  the  petition.  The 
Banking  Company  are  entitled  to  stand  in  the  place  of 
the  bankrupt,  as  to  his  beneficial  interest  in  the  two 
bonds;  nor  was  either  of  these  bonds  in  the  reputed 
ownership  of  the  bankrupt  at  the  time  of  his  bankruptcy. 
It  was  decided  in  Gardner  v.  Lachlan  (a),  that  where  A., 
on  behalf  of  the  owner  of  a  ship,  entered  into  a  charter- 
party  with  J5.,  by  which  B.  agreed  to  pay  to  A.,  on 
behalf  of  the  owner,  a  certain  sum  for  freight,  and  the 
owner  assigned  the  freight  to  C,  who  gave  notice  of  the 
assignment  to  A.,  but  not  to  B., — that  the  debt  was  not 
in  the  order  and  disposition  of  the  owner  at  the  time  of 
his  bankruptcy.  And  where  a  mortgagee  is  himself  a 
trustee,  to  whom  notice  ought  to  be  given,  it  has  been 
held  that  the  transaction  itself  is  sufficient  notice ;  Ex 
parte  Smart  (J).  With  regard  to  the  expectancy  on  the 
death  of  the  lunatic,  that  cannot  be  held  to  vest  in  the 
assignees,  as  it  forms  no  part  of  the  bankrupt's  estate ; 
Lyde  v.  Mynn  (c),  Carleton  v.  Leighton  (d).  It  is  there- 
fore in  the  nature  of  a  security  from  a  third  person,  which 
need  not  be  sold  by  a  creditor  who  comes  to  prove. 

Mr.  J,  Russell,  cantrd,  was  stopped  by  the  Court. 

Erskine,  C.  J. — I  think  the  bonds  in  this  case  were 
in  the  reputed  ownership  of  the  bankrupt,  as  no  notice 
of  the  deposit  was  given  to  the  obligors.  As  to  the 
security  relating  to  the  other  property,  the  expectancy 

(a)  6  Sim.  407.  (b)  2  Mont.  &  A.  60. 

(c)  4  Sim.  .^5 ',  1  Myl.  &  K:  683.  (d)  3  Meriv.  App.  667. 
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on  the  death  o(  Phillips,  the  petitioner  may,  at  his  elec-        183C. 
tion,  either  include  or  exclude  this  security  from  his       j,^  ^^ 
proof.      If  included,  it  must  of  course  be  valued;    if      M'Turk. 
excluded,  he  takes  the  chance  of  the  assignees  claiming, 
should  the  expectancy  fall  into  possession  before  the 
bankrupt  obtains   his  certificate, — or  of  the  bankrupt 
claiming  it,  should  it  fall  into  possession  afterwards. 

Sir  J.  Cross. — This  being  a  new  and  somewhat  nice 
question,  I  should  wish  to  have  heard  the  argument  of 
the  counsel  for  the  assignees,  before  I  offered  my  opinion. 
I  do  not  recollect  any  case  precisely  in  point,  and  must 
consider  therefore  the  question  as  still  open.  There 
can  be  no  doubt  as  to  the  other  point,  the  omission  to 
give  notice  to  the  obligors  of  the  deposit  of  the  bonds. 
The  general  rule  on  this  subject  is  clear. 

Sir  G-  Rose. — The  petitioner  may  either  prove,  and 
submit  to  any  future  order  as  to  the  proceeds  of  his 
security ;  or  not  prove  at  all,  which  would  bring  him 
within  the  decision  in  Lyde  v.  Mynn  (a);  or,  lastly,  he 
may  prove  and  put  a  value  on  his  security.  If  he  is  right, 
that  this  expectant  interest  does  not  and  never  can  form 
part  of  the  bankrupt's  estate,  he  need  not  refer  to  it  in 
his  proof;  but  if  he  is  wrong,  he  will  forfeit  his  security. 
The  assignees  have  a  right  to  contend,  that  as  the  in- 
terest may  possibly  form  part  of  the  estate,  the  petitioner 
must  elect  what  course  he  will  adopt.  If  the  petitioner 
does  not  notice  the  interest  in  his  proof,  and  if  it  fell  in 
before  the  bankrupt  obtains  his  certificate,  the  assignees 
could  then  seize  the  whole.  It  is,  certainly,  such  an 
interest  as  might  be  sold  by  the  assignees,  though  pro- 

(a)  4  Sim.  605. 
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1836.       bably  it  would  fetch  very  little.    It  was  formerly  the  prac- 


£z  parte  ^^^^  ^  allow  no  proof,  while  the  creditor  retained  any  se- 
MTuM.  purity ;  but  Lord  Loughborough"^  Order  first  altered  that 
as  to  legal  mortgages^  and  the  alteration  has  gradually 
extended  in  regard  to  some  other  securities.  The  peti- 
tioner may  put  what  value  he  pleases  on  his  security ; 
but  then^  if  it  falls  into  the  estate  and  sells  for  more^  the 
assignees  will  have  a  right  to  claim  the  surplus. 

.O&DERED5  that  the  petitioner  give  up  his  security 
on  the  bonds ;  and  that  the  proof  be  admitted, 
subject  to  the  petitioner  putting  a  value  on  his 
security  on  the  bankrupt's  possibUity,— or, 
without  so  doing,  then  subject  to  such  order 
as  to  the  proceeds  of  the  property,  when 
realized,  as  the  Court  should  think  fit. 


Ex  parte  Benjamin  Parton  and  others. — In  the 

Wettmifuter,  matter  of  RiCHABD   PaRTON. 

Nwo.  3. 

Where  an  an-     XHIS  was  the  petition  of  the  personal  representatives 

nnity  bond  was       ^ 

forfeited  before    of  a  deceased  creditor,  to  prove  a  debt  which  had  been 

the  bankruptcy        .  .  ,        1      ^^  •     - 

of  the  principal,  rejected  by  the  Commissioners. 

^ioiKitothee  '"  March  1777,  the  bankrupt,  and jPranci^  Parton, aa 
wMhiidthix^^  his  surety,  entered  into  a  joint  and  several  bond  to  one 
t^r^etf^  iSarm,  in  a  penalty  of  250/.,  conditioned  for  the  pay- 
Wo!!??"!^-  ment,  by  the  bankrupt,  of  an  annuity  of  20/.  to  Harris 
niptcy.  for  his  life.    The  consideration  for  the  annuity  was  the 

surrender  by  Harris,  to  the  bankrupt,  of  the  lease  of  a 
£Burm,  which  the  bankrupt  <had  purchased  of  him.  In 
May  1783,  a  commission  of  bankrupt  issued  against 
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Richtiord  Parton,  whl^n  501.  was  due  from  him  (^  HffrrU  ^^^^' 
for  arrears  of  the  anuuity.  Ttis  suni  was  p^^d  .by  ETparte 
Fivams  Porter,  afi  sui;eiy^  ^nd  wbo  thenceforth  con-  M^Tom. 
tiojied  to  pay  the  annuity  i^  to  the  death  of  Harris, 
which  .took  place  in  Beceo^ber  1795;  and  the  bond  was 
deliver^  up  to  Franci$  Parian.  The  amount  of  the 
sums  so  paid  by  Francis  Parian  wafi  260/.,  besides  the 
SOI,  dtfe  fit  the  ^e  ojf  Richard  PariaijL&  bankruptcy. 
In  August  1810,  Francis  Pwtfi^  died;  when  letters  of 
admiDisEti^tion,  with  his  will  anne:||;;edj  were  granted  to 
the  petitioQ^rs.  Xn  M^y  18^^  ft  renewed  commission 
issued  agwist  Richarjd  Parian.  Some  assets  having 
bee^  unesqpectedly  realized,  tb^  petitioners  applied,  in 
Jaauary  )ast>  to  prove  for  tJiie  two  sums  of  2501.  and  50/., 
but  the  Commissipjafers  rc^eqted  the  proof  for  the  250/. 
(m  ibfi  ground,  ^at  the  payments  of  which  it  was  com- 
posedj  were  for  portions  of  the  fkapyity  falling  due  after 
the  issuing  of  the  first  commission. 

The  petitioners  stated,  that  Francis  Parian  was  a 
mortgagee  of  the  blinlgruptj  and  that  the  assignees  filed  a 
bill  against  the  petitioners,  as  the  representatives  of 
Francis  f*^ri(nn,  for  a  sale  of  the  prpperty  mortgaged, 
chaigipg  them  in  the  ordinary  way  with  the  possession 
of  the  title-deeds,  .£u;. ;  and  the  dqeds  were,  as  usual,  or- 
dered to  be  delivered  up ;  and  that  upon  that  occasion 
.the  petitioners,  finding  the  above-mentioned  annuity 
bond  .ftinpng  the  mortgage  securities,  delivered  it  up  by 
mistfdce  with  the  title-d^eds  tp  the  ftssignees. 

Mr.  Swansianj  \n  -s.vgpiport  of  the  petition.  Default 
having  been  made  before  the  bankruptcy  in  the  payment 
of  the  annuity,  the  bond  was  forfeited  at  law,  and  the 
whole  penalty  was  the  sum  due.      The  principle  on 
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1836.        which  this  application  is  grounded,  is  to  be  found  in 


Ex  parte  ^^  parte  Groome,  and  Ex  parte  Winchester  (a),  where 
it  was  decided;  that  when  a  bond  or  covenant  was  forfeited 
or  broken  before  bankruptcy,  the  penalty  or  sum  cove- 
nanted to  be  paid  became  then  a  legal  debt.  And  this 
principle  was  acted  upon  by  Lord  Eldon  in  the  more 
recent  case  of  Ex  parte  Rowlatt  {b).  When  the  annui- 
tant died  in  1795,  this  claim  was  not  then  to  be  con- 
sidered in  the  light  of  an  annuity,  but  as  a  contingent  debt, 
which  is  now  proveable  under  the  6  Geo.4f.  c.  16.  s.  56.; 
and  that  section  has  a  retrospective  operation.  [Erskine, 
C.  J.  If  the  56th  section  is  retrospective,  are  not  also 
sections  54  &  55  ?  (c).  In  which  case,  the  surety  would 
come  within  them,  and  would  have  paid  in  his  own  wrong.] 
As  to  the  bond  not  being  in  possession  of  the  petitioner, 
the  petitioner  swears  that  it  was  delivered  up  to  the  as- 
signees by  mistake  along  with  the  title-deeds ;  and  this 
is  not  denied  by  the  respondents* 

Mr.  Bethell,  contrd,  was  stopped  by  the  Court. 

Erskine,  C.  J. — This  appears  to  me  a  very  sus- 
picious case,  as  to  the  facts,  independently  of  the  legal 
right  of  proof  attaching  to  it.  The  bond  having  been 
delivered  up  under  an  order,  of  the  Court  of  Chan- 
cery, the  clearest  case  of  mistake  should  be  made  out,  to 
induce  this  Court  to  interfere ;  it  ought  to  be  clearly 
shown,  that  the  annuity  was  quite  independent  of  the 


(a)  1  Atk.  115.  (b)  2  Rose,  416. 

(c)  See  BeU  v.  BUton,  4  Biog.  648,  where  it  was  held,  that  sections  54 
6c  55  were  retrospective  ;  and  Ex  parte  Grundy,  1  Mont.  &  M.  311,  which 
decided  that  section  56  was  also  retrospective.  And  see  Ex  parte  PhiUipt, 
1  Mont.  &  A.  674,  note  (a). 
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mortgage;  and  this  has  not  yet  been  done.    But  even        1836. 


if  we  had  been  satisfied  of  this  fact,  I  do  not  think  that       £^  ^^^ 

the  petitioner  is  entitled  to  prove  for  the  250/.     The      M*^''««- 

6  Geo.  4.  e.  16.  s.  55.  entitles  the  surety,  after  payment 

or  satisfaction  of  the  amount  proved  by  the  annuitant,  to 

stand  in  the  place  of  the  annuitant,  in  respect  of  such 

proof.     Now,  when  the  fiat  issued,  the  only  debt  prove- 

able,  either  by  the  annuitant  or  the  surety,  was  one  of 

50/.,   which   the   Commissioners   have  allowed.       For 

though  the  annuity  bond  was  forfeited  at  the  bankruptcy, 

and  the  Court  might,  under  circumstances  giving  an 

equitable  claim,  treat  the  whole  penalty  as  the  amount 

of  the  debt  proveable,  yet,  in  the  present  case,  there 

were  no  equitable  circumstances  to  call  for  a  proof  above 

50/.    The  annuity  creditor,  not  the  surety,  is  (by  section 

54)  entitled  to  prove  for  the  value  of  the  annuity,  which 
he  did  not  do- in  the  present  instance;  and  (by  section 

55)  the  creditor  cannot  sue  the  surety,  until  he  shall 
have  proved  for  the  value  of  the  annuity.  So  that  in 
this  case,  the  surety  not  being  liable  to  any  action,  and 
only  50/.  of  the  annuity  being  in  arrear  at  the  time  of 
the  bankruptcy,  no  equitable  circumstances  existed  to 
entitle  him  to  any  further  proof,  than  what  has  been 
already  allowed  by  the  Commissioners. 

Sir  J.  Cross. — The  probability  is,  that  there  was  no 
mistake  in  delivering  up  the  bond,  but  that  the  order  of 
the  Court  of  Chancery  applied  to  that  instrument  as  well 
as  the  title-deeds. 

Sir  G.  Rose* — If  our  decision  in  this  case  rested 
merely  on  the  mistake,  some  inquiry  as  to  the  fact  might 
be  desirable*     For  when  any  thing  is  really  due  on  a 

VOL*  II.  F 
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1836.  bond,  which  is  nevertheless  delivered  up  to  the  obligor, 
Ex  parte  though  the  bond  ceases  to  be  the  essence  of  the  debt, 
^'^"'"  yet  the  amount  due  may  be  treated  as  a  simple  contract 
debt,  and  be  proved  as  such,  independently  of  the  bond. 
But  in  this  case,  as  it  appears  to  me,  the  bond  was  deli- 
vered up  intentionally,  and  therefore  no  benefit  would 
arise  from  any  inquiry  on  that  point.  The  question  is, 
then,  was  there  in  1795  any  and  what  proveable  debt? 
The  surety  could  not  prove  for  any  payments  made  by 
him  after  the  issuing  of  the  commission,  but,  as  the  law 
then  stood,  could  only  have  sued  the  bankrupt  for  the 
amount,  who  would  not  have  been  protected  by  his 
certificate. 

Petition  dismissed,  but  without  costs. 


Ex  parte  Bignold. — In  the  matter  of  Newton. 

Westminster,    •  * 

Nov.  5*  rr^ 

Where  there  1  HIS  was  the  petition  of  a  mortgagee  of  several  estates 

mortgage  to  ^^  ^^^  bankrupt,  for  a  sale  of  the  mortgaged  premises, 

g^ay^To^rX^  *"*  *^  ^®  permitted  to  prove  for  any  deficiency. 

F^sof  Ihe  ^^  October  1829,  the  petitioner  advanced  4000/.  to 

sale  of  caches-  ^j^g  bankrupt  on  a  legal  mortgage  of  six  different  estates, 

plied  solely  to  Que  of  which  was  subject  to  a  prior  mortgage  for  4000/., 

the  particular  ''  r  &  ©  > 

debt  charged  on  which  the  petitioner  afterwards  paid  off;  and  the  bank- 
that  estate;  and 
the  surplus  of     rupt  subsequently  paid  the  petitioner  1000/.;  thus  re- 

the  funds  of  one    .      .         ,  /.     i        i  i       i  i 

estate  cannot  be  ducing  the  gross  amount  of  the  debt  due  on  the  two 
good  the  Jefi-  mortgages  to  7000/.  On  the  3d  of  December  18^,  the 
Ser  wtate!°°'    Petitioner  advanced  the  bankrupt  300/,    In  March  1832, 

the  petitioner  lent  the  bankrupt  two  sums  of  1000/.  and 
950/.,  part  of  which  was  secured  by  a  deed  of  trust.  In 
December  1835,  the  petitioner  advanced  the  bankrupt 
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two  further  sums  of  90/.  and  100/.,  and  on  the  6th  Ja-  1836. 
nnary  1836,  another  sum  of  100/.  The  petitioner  al-  e^  parte 
leged,  that  the  bankrupt,  with  a  view  to  secure  to  the  Bioold. 
petitioner  his  advances  not  covered  by  the  mortgage 
securities,  had  deposited  with  him  a  policy  of  insurance 
of  the  Equitable  Assurance  Company  for  1000/.,  on  the 
bankrupt's  life ;  and  that  notice  of  such  deposit  was  duly 
given  at  the  insurance  office  before  the  issuing  of  the  fiat 
A  notice  to  this  effect  was  also  given  by  the  petitioner's 
solicitor,  on  the  same  day  the  fiat  issued ;  but  it  did  not 
appear,  whether  this  last-mentioned  notice,  or  the  fiat, 
had  the  priority.  The  fiat  issued  in  July  1836,  and 
Bignold,  the  petitioner,  was  the  petitioning  creditor.  It 
was  stated,  that  some  of  the  properties  pledged,  when 
realized,  would  not  prove  sufficient  to  satisfy  the  debts 
respectively  charged  upon  them ;  while  others  might 
produce  more  than  the  amount  with  which  they  were 
charged.  And  the  petitioner  therefore  submitted,  that 
he  was  entitled  to  have  the  mortgaged  premises  and  the 
policy  sold,  and  the  produce  applied  to  the  aggregate 
amount  of  his  debt ;  so  that  the  whole  of  such  produce, 
without  consideration  of  the  particular  estates  from  which 
it  might  be  derived,  or  the  particular  debt  for  which  the 
mortgage  was  given,  should  be  applied  towards  the  liqui- 
dation of  the  gross  amount  due. 

Mr.  Anderdon^  in  support  of  the  petition.  The  ob- 
ject of  the  petition  is  to  consolidate  all  the  debts,  and 
then  to  bring  the  securities  into  hotchpot;  and  the 
question  is,  whether  he  is  not  entitled  to  apply  the 
excess  of  the  proceeds  of  the  sale  of  some  of  the 
estates  towards  making  good  the  deficiency  that  may 
arise  from  the  others.     In  equity,  where  one  person 

f2 
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1836.  holds  several  mortgages  for  distinct  debts,  the  mortga- 
Ex  parte  S^^  IS  not  permitted  to  redeem  one  estate  only;  he 
Bio  MOLD,  must  redeem  all  or  none.  On  the  same  principle,  a 
mortgagor  cannot  redeem  a  second  mortgage,  without 
redeeming  the  first  mortgage ;  Trebourg  v.  Lord  Pom-' 
fret  (a),  [Erskine,  C.J.  Is  there  any  case,  where  a 
mortgagor  was  prevented  redeeming  land,  unless  he  also 
redeemed  a  chattel  pledged  ?]  It  is  so  decided  in  Jones 
V.  Smith  (J).  [Sir  G.  Rose.  It  is  very  probable,  that 
a  Court  of  Equity  would  not  allow  the  assignees  to  re- 
deem the  policy  of  insurance,  unless  the  mortgages 
were  paid  off.  But  suppose  a  tender  were  made  of  the 
principal  and  interest  due  on  the  debt  for  which  the 
policy  was  pledged,  and  the  tender  was  refused,  and  an 
action  of  trover  was  then  brought  by  the  assignees  for 
the  policy,  would  equity  interfere  to  restrain  that  ac- 
tion ?]  According  to  Lord  Eldon's  decision  in  Arundell 
V.  Phipps  (c),  I  submit  that  it  would.  In  that  case. 
Lady  Arundel  had  purchased  an  estate  of  her  husband 
with  her  own  separate  monies ;  but  no  conveyance  was 
made  to  trustees  for  her ;  an  execution  was  then  issued 
against  the  husband,  and  the  Court  refused  to  recognize 
any  constructive  trusteeship  in  the  husband :  but  Lord 
JEldon  restrained  the  action.  In  Ex  parte  Hartley  (d) 
two  estates  were  devised  to  a  bankrupt  charged  with 
legacies,  and  the  bankrupt  mortgaged  each  of  them 
separately ;  the  assignees  sold  the  estates  subject  to  the 

(a)  Ambl.  733,  note. 

(b)  2  Ves.  jun.  372.  Quart  tamen :  for  io  that  case  the  transactions 
being  distinct,  redemption  of  the  personal  securities  was  decreed,  without 
discharging  what  was  due  on  the  mortgage.  But  it  appears  from  a  note  to 
Adam  ▼.  ClaxUm,  6  Ves.  229,  that  the  decree  in  Jones  v.  Smih  was  re- 
versed by  the  House  of  Lords. 

(r)  10  Ves.  139.  (rf)  1  Deac.  288. 
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unpaid  legacies  and  the  mortgage;  the  proceeds  of  one        1836. 

estate  were  sufficient  to  satisfy  the  mortgage  money  and       ^ 

all  the  legacies ;    but  those  of  the  other  were  barely      Bionold. 

sufficient  to  satisfy  the  mortgage  money;  and  it  was 

held,  that  the  legacies  should  be  charged  exclusively  on 

the  first-granted  estate.     With   respect  to  the   notice 

to  the  insurance  office,  the  petition  alleges  generally, 

that  notice  was  given  before  the  issuing  of  the  fiat ;  and 

this  throws  it  on  the  other  side  to  prove  the  contrary. 

Mr.  Z.  Wigram^  for  the  assignees,  was  told  by  the 
Court,  that  he  might  confine  himself  to  the  question  of 
notice.  There  is  every  reason  to  believe  that  the  notice 
was  after  the  act  of  bankruptcy.  The  solicitor  who 
prepared  the  notice  is  the  solicitor  of  the  petitioner  as 
petitioning  creditor ;  and,  therefore,  if  it  was  given  even 
before  the  act  of  bankruptcy,  we  say  it  is  a  collusive 
notice. 

Erskine,  C.  J. — My  impression  in  this  case,  from  the 
first,  was,  that  all  the  Court  could  do  was,  to  ascertain 
the  gross  amoimt  of  the  debt  due  to  the  petitioner  from 
the  bankrupt,  and  then  let  each  estate  mortgaged  bear 
its  own  burthen ;  and  that  impression  has  not  been  re- 
moved by  what  has  since  been  advanced  in  argument  on 
behalf  of  the  petitioner*  The  Courts  will  never  inter- 
fere in  favour  of  a  mortgagor  or  mortgagee,  unless  full 
justice  be  done  to  each  party.  Thus,  when  the  mortga- 
gor comes  to  redeem  a  mortgage  on  one  estate,  it  is  a 
sufficient  answer  for  the  mortgagee  to  say,  I  have  also 
other  charges  on  your  property,  therefore  redeem  all  or 
none.  In  the  case  now  before  us  there  are  several  debts, 
and  several  estates  pledged ;  and  the  Court  can  do  no 
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1836.  more,  than  order  a  reference  to  the  Commissioners,  to 
£z  parte  ascertain  what  particular  estates  were  mortgaged,  and 
BiaicoLD.  what  is  the  amount  of  the  debt  secured  on  each ;  and 
then  the  usual  order  must  be  made  as  to  each  particular 
estate.  With  regard  to  the  policy  of  insurance;  it 
seems  to  have  been  pledged  to  secure  such  portion  or 
portions  of  the  petitioner's  advances  to  the  bankrupt,  as 
were  not  already  secured  by  some  particular  mortgage. 
The  only  remaining  question  is,  as  to  the  date  of  the 
notice  to  the  insurance  office;  to  ascertain  which  a  refer- 
ence must  be  ordered  to  the  Commissioners,  or  one  of 
the  Registrars,  who  must  report  as  to  the  relative  time  of 
day  of  the  notice,  and  the  act  of  bankruptcy.  If  the 
notice  were  given  first,  though  on  the  same  day,  then 
the  policy  was  not  in  the  order  and  disposition  of  the 
bankrupt. 

The  other  Judges  concurring,  it  was 

Ordered,  that  it  should  be  referred  to  the  Com- 
missioners to  take  an  account  of  what  was 
due  to  the  petitioner  in  respect  of  his  several 
securities;  that  the  estates  comprised  in  the 
several  mortgage  securities,  and  also  the  policy 
of  assurance,  should  be  sold,  and  the  proceeds 
of  the  mortgages  applied  in  the  usual  manner, 
with  liberty  to  prove  for  any  deficiency ;  that 
the  Commissioners  should  inquire,  whether 
notice  of  the  deposit  of  the  policy  was  given 
to  the  insurance  office  before  the  act  of  bank- 
ruptcy ;  and  if  so,  then  that  the  proceeds  of 
the  policy  should  be  applied  in  payment  of 
the  debt  for  which  the  policy  was  pledged ; 
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but  if  they  found  that  notice  was  not  so  given^        1836. 
then  that  they  should  certify  such  finding  to       ^^    ^ 
the  Court,  in  which  case  the  petition  should      B^Q^old. 
be   set  down  for  further  hearing,  reserving 
further  directions. 


Ex  parte  Woodroffe. — In  the  matter  of  Wooton.        Wettminster, 

Nov,  5. 

X HIS  was  the  petition  of  a  creditor  to  stay  the  certi-  A  petition  to 

stay  the  certifi- 

ficate,  until  he  could  come  in  and  prove  a  debt.  cate,  merely  for 

the  puip(»e  of 
proving,  wiU  be 

Mr.  Swanston  appeared  in  support  of  the  petition.       j^s  it  is  serl^ 

on  the  assig- 
nees; aliter,i( 

Mr.  Whitmarshy  contri.    The  assignees  have  not  been  {,an]j[J7Twith 
served  with  the  petition,  and,  therefore,  it  cannot  be  ^iscoQ^i^ct 
heard ;  and  as  it  is  a  petition  to  stay  the  certificate,  the 
Court  will  not  order  it  to  stand  over,  for  the  purpose  of 
serving  them. 


Sir  G.  Rose. — If  the  only  reason  assigned  for  staying 
the  certificate  is  to  enable  the  petitioner  to  prove,  the 
petition  must  be  dismissed,  if  the  assignees  are  not  served; 
for  it  certainly  cannot  be  permitted  to  stand  over  for  the 
purpose  of  serving  them.  But  if  there  be  also  other 
grounds  stated  in  the  petition,— as  any  charge  of  mis- 
conduct against  the  bankrupt, — then  the  hearing  may 
proceed  as  to  that. 

Note : — There  being  an  allegation  in  the  petition,  that 
the  bankrupt  had  concealed  part  of  his  property,  the 
hearing  was  proceeded  with. 
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1856. 


Wettmimter,  ^^  parte  Church. — In  the  matter  of  Starkey. 

•  Nov,  10.         ■»  «• 

On  an  appiica-  ^^^-  SWANSTON^  in  moving  for  a  new  trial  of  the 
thejuSge's  "*^  ^^'^^^  which  had  been  directed  in  this  case,  applied,  as  a 
fo°r?new*uil?^  matter  of  course,  for  the  production  of  the  judge's  notes 


some  groond      q^  ^hg  former  trial. 

must  be  shown 
for  the  applica- 
tion. 


The  Court  said,  that  before  it  imposed  upon  the 
learned  judge  the  trouble  of  producing  his  notes,  some 
ground  ought  to  be  shown  for  the  application ;  and  that 
in  future  the  Court  would  adhere  to  this  rule ;  though 
they  would  not  refuse  the  application  in  the  present  in- 
stance (a). 

(a)  See  6  Mad.  58  ;  1  Smith  Ch.  Pr.  8  ;  1  Turn.  &  Yen.  Ch.  Pr.  660. 
But  see  contra,  Ex  parte  Horwood,  Mont  8. 


Ex  parte  Charles  Daubeny. — In  the  matter  of 

Weitmifuter  WiLLIAM  EvANS  BrIDEN. 

Nov.  10. 

A  surgeon  and    ThIS  was  the  petition  of  a  creditor  to  annul  the  fiat, 

apothecaiy,  who 

does  not  confine  on  the  ground  that  the  bankrupt  was  not  a  trader.     In 

his  sale  of  drugs 

to  his  oatienu,  the  fiat,  the  bankrupt  was  described  as  *'  surgeon  and 
to  any  chance  apothecary,  dealer  and  chapman;*'  but  the  petition 
^ly  for^them,  alleged,  that  he  only  supplied  medicines  to  his  patients, 
in theNmfcru^t'  ^"  ^^  exercise  of  his  profession  as  a  surgeon,  and  as 
^^'  subservient  to  his  skill  and  ability  in  that  character. 

It  appeared  from  the  afiidavits  in  support  of  the  peti- 
tion, that  the  bankrupt  had  carried  on  his  profession  or 
business  in  Great  Coram  Street,  London;  that  on  the 
principal  door  of  his  house,  which  was  a  corner  one, 
a  brass  plate  was  fixed,  with  the  word  '^  surgeon  "  en- 
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graved  on  it;  and  that  a  small  surgery  was  attached  to        1836. 
his  residence,  with  an  entrance  in  a  side  street,  on  the       ,> 

'  'Ex  parte 

door  of  which  the  word  "  surgery  *'  was  painted,  and     V^^bbhy. 
which  was  fitted  up  for  the  dispensing  of  drugs.     The 
surgery  door  was  kept  shut,  and  persons  could  obtain 
admittance  only  by  ringing  at  the  bell. 

In  opposition  to  tl^e  petition,  it  was  sworn  by  a  wit- 
ness who  kept  a  lodging-house  in  the  neighbourhood, 
that  for  eight  years  she  had  been  in  the  constant  habit 
of  going  to  the  surgery,  and  purchasing  for  herself  and 
her  lodgers,  small  quantities  of  medicine,  leeches,  blis- 
ters, smelling  salts,  &c.,  without  any  prescription  or 
advice  from  the  bankrupt  himself.  Another  witness, 
who  bad  been  a  servant  of  the  bankrupt,  swore,  that 
Epsom  salts  were  made  up  in  small  packages,  price  one 
penny  each,  and  sold  to  any  person  who  applied^  and 
that  there  was  a  counter  and  till  in  the  surgery.  And  a 
third  witness  deposed,  that  he  had  bought  small  quan- 
tities of  lint,  gum  arabic,  &c.,  on  his  own  judgment,  and 
not  upon  the  bankrupt's  advice. 

Mr.  Anderdon  appeared  in  support  of  the  petition. 

Mr.Swansion,  for  the  petitioning  creditor,  was  stopped 
by  the  Court. 

The  Court  said,  that  although-  a  surgeon  and  apo- 
thecary was  not  a  trader  in  that  capacity,  yet  when 
a  party,  carried  on  the  business  in  the  manner  in  which 
the  present  bankrupt  appeared  to  have  done,  there  was 
quite  sufficient  to  constitute  a  course  of  trading.  Mr. 
Briden  had  not  confined  his  sale  of  drugs  to  the 
patients  on  whom  he  had  attended  professionally,  but  it 
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1^  49Hi^  m.  %^  0^  ^  Tt^  jtz  XI  'Sae  jenumme  ratomr's 
tt^^0!X  rairae  'uiln  ''>c  f^.'rang»  iir  I^%L 

Mi&vr^  nu^  lr«  mH  BcssEDe  ODCy  lae  iac  jwrwrfiy  ^ 
y^*r^M0sf  ^JMi/f:ti:rtagL  Fiwitfj/  to  be  a  cieaajt  iar  m  of- 
lUv^^^i^.  xx/rits^  azwi  besc^  ia  leaGcr  a  crHScor,  over  aad 
jkr/yy^  t4r>^  ^itii^  «A  ffMMioti^  k^r  an  iBccizii  viihin  6«.  ML 
///  tjri^  r^fskit^  MNM.  On  the  ffwing  daj,  die  linl 
l/»il  i^^ftih^  \0^sf^  diJilKmoajed,  the  peiitiooer  took  it  Jtp^ 
m^A  f^«»4  te,  wbkb  nade  hii  debt  imoont to  19M.  ISc&iL; 
AF/f/l  tlfi«  WM  #>ri  the  Terj  next  day  after  the  laEsi^g  of 
tlM'  f»ai.  It  WM  an  object  to  saTe  the  expense  of  a  new 
tmi..  On  two  occaMMif,  an  application  of  this  kind  has 
b^rn  yi^nuUsAf  to  let  in  proof  of  a  later  act  of  bank- 
fUfiUiyi  mm^  Hjp  parte  Jacobs,  in  the  matter  i^  HaUir 
wMf  4HWMrfinn  htCore  the  Lord  Chancellor,  on  the  4ih 
Jnm  iMii\  and  the  other,  in  the  mattered  Robert${a\ 
havifiK  ticcn  decided  by  this  Court 

{it)  3  Umc.  k  C.  316. 
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The  Court  said,  they  could  not  consent  to  the 
amendment,  as  there  was  no  sufficient  legal  debt  to 
support  the  fiat  at  the  time  it  was  sued  out.  In  no  case 
has  the  date  of  the  fiat  been  altered,  to  let  in  the  peti- 
tioning creditor's  debt.  In  this  case,  any  one  of  the 
bill-holders  might  have  struck  a  docket  against  the 
bankrupt,  and  the  debt  would  have  been  then  sufficient. 
The  only  course  is  for  the  petitioner  to  take  out  a  new 
fiat. 

Motion  refused. 


1836. 


£z  parte 
Shaw. 


Ex  parte  Knight. — In  the  matter  of  Watkins. 

The  petition  in  this  case  was  called  on  yesterday, 
when  the  counsel  for  the  petitioner  stated,  that  their 
briefs  were  but  just  delivered,  and  applied  for  the  peti- 
tion to  stand  over  till  this  day,  which  was  granted. 

Mr.  J.  Russell,  on  behalf  of  the  petitioner,  now  moved 
to  refer  all  the  affidavits  filed  by  the  respondents  for 
scandal  and  impertinence. 


Wetiminster, 
Nov.U. 

A  reference  for 
scaodal  and  iin« 
pertiDeDce  is 
not  of  courie, 
where  the  party 
moving  haa  pre* 
vioQsly,  for  nis 
own  accommo- 
dation, obtain* 
ed  leave  for 
the  petition  to 
stand  over. 


Mr.  Swanston,  contra,  said,  that  this  appeared  to  be 
a  mere  manoeuvre  to  gain  further  time,  and  increase  dif- 
ficulties; and  that  the  circumstances,  under  which  this 
motion  was  made,  would  prevent  it  from  being  treated  as 
a  motion  of  course. 


Sir  George  Rose. — As  the  petition  stood  over  yes- 
terday, on  the  understanding  that  the  counsel  for  the 
petitioner  would  be  prepared  to  proceed  to^y,  the 
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1836. 


£x  parte 
Knight. 


reference  asked  ought  not^  I  think,  to  be  considered  as 
of  course;  but  terms  may  be  imposed. 

The  Court  ordered,  that  the  reference  should  go  to 
the  Registrar,  as  asked,  on  the  petitioner  paying  the 
costs  of  the  day;  and,  that  the  Registrar  should  proceed 
de  die  in  diem. 


Westmimter, 
Nov.  II. 

After  the  lapse 
of  ten  years, 
and  the  death 
oftheassigneee, 
who  employed 
an  auctioneer 
to  sell  the  bank- 
rupt's property, 
the  Court  re- 
fused to  make 
any  order  on 
the  new  as- 
signees for  the 
payment  of  his 
demand. 

An  official 
assignee,  who 
appears  sepa- 
rately on  the 
heanng  of  a 
petition,  with- 
out any  neces- 
sity for  so  do- 
ing, must  pay 
his  own  costs. 


Ex  parte  Hendrie. — In  the  matter  of  Goodwin. 

1  HIS  was  the  petition  of  the  executor  of  a  party,  who, 
it  was  alleged,  had  a  claim  against  the  assignees,  for  bu- 
siness done  by  his  testator. 

In  November  1825,  the  testator,  who  was  an  auc- 
tioneer, was  employed  by  the  then  assignees,  to  sell 
certain  estates  of  the  bankrupt;  for  doing  which  his 
charge  amounted  to  74/.  He  died  shortly  after  the  bu- 
siness was  completed,  and,  it  was  alleged,  before  he  had 
time  to  send  in  his  account.  The  assignees  were  also 
both  dead,  and  a  new  assignee  was  appointed,  as  well  as 
an  official  assignee,  to  both  of  whom  the  petitioner 
applied  for  pa3rment;  but  they  declined  to  satisfy  the 
demand.  The  petitioner  alleged,  that  he  bad  been  in- 
formed and  believed,  that  the  account  was  long  since 
delivered  to  the  former  assignees,  and  that  a  dividend 
had  been  lately  declared,  which  would  exhaust  the 
estate.  He  therefore  prayed,  that  they  might  be  ordered 
to  pay  to  him  the  74/.,  for  the  use  of  the  estate  of  the 
testator. 

Mr.  Sturgeon  appeared  in  support  of  the  petition,  and 
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contended,  that  the  Statute  of  Limitations  did  not  apply        1836. 
to  this  demand. 


Ex  parte 
Henorie. 


Mr.  Swanston,  for  the  creditors'  assignee.  There  is 
no  evidence  of  the  existence  of  any  debt.  The  present 
assignees,  who  have  been  appointed  four  years,  never 
heard  of  the  demand  before ;  and  the  probability  is,  after 
a  lapse  of  eleven  years  since  this  business  was  done,  that 
the  debt  has  been  paid ;  but,  whether  paid  or  not,  it  is 
clearly  barred  by  the  Statute  of  Limitations. 

Mr.  Z.  Wiffram  appeared  for  the  official  assignee. 

Mr.  Sturgeon^  in  reply.  The  reason  of  the  delay  may 
have  been,  that  there  were  no  assets  till  now  to  be 
divided. 

The  Court  said,  that  the  debt  being  above  ten  years 
old,  that  of  itself  was  an  objection  to  the  present  claim ; 
and  that  it  was  impossible  to  get  over  the  staleness  of 
the  detnand.  The  Court  then  animadverted  on  the  un- 
necessary costs  occasioned  by  the  separate  appearance  of 
the  official  assignee,  saying,  that  he  ought  not,  without 
especial  reason,  to  have  appeared  separately,  and  must 
therefore  bear  his  own  costs. 

Petition  dismissed,  but  without  costs.  The  cre- 
ditors' assignee  to  have  his  costs  out  of  the 
estate,  but  the  official  assignee  to  pay  personally 
the  costs  of  his  separate  appearance. 
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Ex  parte  Growcock. — In  the  matter  of  Pugh. 


1836. 

Weitmimttr, 
Nov.  11.         fYS 

The  signature  IHIS  was  the  petition  of  a  creditor  to  stay  the  bank- 

a  certificate,  nipt's  certificate.     It  appeared,  that  one  of  the  creditors 

Scotland,  ma^  ^^^  ^^^  Signed  it  lived  in  Scotland,  and  that  his  signa- 

an  affid^t**^  ^"^®  ^^®  verified  by  an  affidavit,  sworn  before  a  magis- 

swom  there  tr^te  there. 

before  a  magis- 
trate. 

Mr.  K.  Parker,  in  support  of  the  petition.  The  sig- 
nature of  the  creditor  is  not  properly  verified.  The 
afiidavit  ought  to  have  been  sworn  before  a  notary 
public,  and  not  before  a  magistrate.  [Sir  G.  Rose.  The 
certificate  would  be  good  in  law,  although  it  passed 
without  any  afiidavit.  The  afiidavit  is  required  only  by 
a  general  order  (a),  which  we  have  the  power  to  dis- 
pense with.]  The  aflSdavit  is  now  required  by  the 
6  Geo.  4.  c.  16.  s.  124.,  which  declares,  *'  that  the  Com- 
missioners shall  not  sign  any  certificate,  unless  they  shall 
have  proof,  by  afiSdavit  in  writing,  of  the  signature  of 
the  creditors  thereto,  or  of  any  person  thereto  autho- 
rized by  any  creditor,  and  of  the  authority  by  which 
such  person  shall  have  so  signed  the  same ;  and  if  any 
creditor  shall  reside  abroad,  the  authority  of  such  cre- 
ditor shall  be  attested  by  a  notary  public,  British  minis- 
ter, or  consul."  It  has  been  decided,  that  Scotland,  for 
the  purposes  of  the  bankrupt  law,  is  to  be  considered 
as  "  abroad." 

The  Court,  however,  thought  that  this  was  not  a 
suflScient  reason  for  staying  the  certificate. 

Petition  dismissed,  with  costs. 

(a)  8  Aug.  1809. 
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1836. 


usu- 
oftb( 
transaction. 


Ex  parte  De  Grouchy. — In  the  matter  of  Charles 

Butler.  Weitmimter, 

Nov,  15. 

IHIS  was  the  petition  of  a  creditor  to  prove  a  debt,  A  bankrupt, 
which  had  been  rejected  by  the  Commissioners.  his  certificate, 

It  appeared,  that  the  petitioner  had,  in  June  1827,  acredhorthr^ 
purchased  of  the  bankrupt  a  bond  given  to  the  bank-  u$urilms*debt. 
rapt  by  one  T/iamas  Butler  for  the  payment  of  1000/.;  ^hThe'^wi 
the  consideration  for  which  purchase  was  950/.  paid  to  **^^*°c®  *»*«» 

*  A  another  sum ; 

the  bankrupt  by  the  petitioner;  and  that  the  bankrupt  apdhethen 

'      gives  the  ere- 

had,  by  indenture,  assigned  the  bond  to  the  petitioner,  «*»iof  a  security 

for  the  gross 

and  covenanted  that  he,  or  Thomas  Butler ^  would  pay  amount  of  the 

,  •  •  i/\/\/\i  1    .  o  1  former  balance 

the  petitioner  1000/.  and  interest.      Several  payments  and  the  new 
were  subsequently  made  by  the  bankrupt^  which  reduced  that  the  secu- 
the  debt,  owing  from  the  bankrupt  to  the  petitioner,  to  Si^by^ie°usu-' 
875/.     In  September  1829,  the  petitioner  delivered  the  '^o^«^^i°'°fi»»« 
bond  to  the  bankrupt,  for  the  purpose  of  his  obtaining 
payment  of  the  1000/.  from  Thomas  Butler^  the  obligor, 
which  was  effected;  but  the  bankrupt  never  paid  the 
balance  of  375/.,  remaining  due,  to  the  petitioner.     In 
July  1832,  a  fiat  issued  against  Charles  Butler^  under 
which  he  obtained   his  certificate;    but  the  petitioner 
did  not  prove  his  debt,  in  compliance  with  the  request 
of  the  bankrupt,  who  promised  him,  that  he  should  be 
no  loser  if  he  would  abstain  from  proving.     In  October 
1834,  the  bankrupt  requested  the  petitioner  to  lend  him 
more  money,  which  the  petitioner  declined,  on  account 
of  the  375/.  being  still  due ;  when  the  bankrupt  ofiered, 
if  the  petitioner  would  lend  him  585/.  more,  to  secure 
the  , repayment  of  that  sum,  together  with  the  375/.,  and 
40/.  interest  thereon.     The  petitioner  having  been  pre- 
vailed on  to  advance  this  additional  sum,  the  bankrupt, 
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1836.  in  October  1834^  gave  the  petitioner  a  warrant  of  attor- 
Ex  parte  ^^y  ^^  sccure  repayment  of  lOOOZ.  and  interest  by  in- 
DEGitoucHr.  gtalments;  and,  as  a  further  security,  assigned  to  the 
petitioner  a  policy  of  the  Amicable  Assurance  Company. 
The  bankrupt  paid  interest  on  the  1000/.  up  to  January 
1836,  but  no  part  of  the  principal.  On  the  5th  October 
1836,  the  petitioner  levied  an  execution  against  the 
bankrupt's  goods,  under  the  warrant  of  attorney;  which 
execution  he  was  obliged  to  withdraw,  in  consequence  of 
a  second  fiat  having  issued  against  the  bankrupt  on  the 
10th  of  October  1836. 

The  Commissioner  rejected  the  proof,  on  the  ground 
that  the  bankrupt  was  not  liable  to  pay  the  sums  of  375/. 
and  40/.  at  the  time  of  giving  the  warrant  of  attorney,  by 
reason  of  his  certificate ;  and  also,  because  those  two 
sums  formed  part  of  an  usurious  debt,  and  therefore  the 
whole  security  was  void  for  usury. 

Mr.  Twiss,  and  Mr.  Bacon,  in  support  of  the  petition. 
The  petitioner  is  entitled  to  prove  the  375/.  and  interest, 
under  the  provisions  of  the  6  Geo.  4.  c.  16.  s.  131.  By 
that  section  it  is  declared,  that  '^  no  bankrupt,  after  his 
certificate  shall  have  been  allowed,  under  any  present 
or  future  commission,  shall  be  liable  to  pay  or  satisfy 
any  debt,  claim,  or  demand,  from  which  he  shall  have 
been  discharged  by  virtue  of  such  certificate,  or  any 
part  of  such  debt,  claim,  or  demand,  upon  any  contract, 
promise,  or  agreement,  made  or  to  be  made  after  the 
suing  out  of  the  commission,  unless  such  contract,  pro- 
mise,  or  agreement,  be  made  in  writing,  signed  by  the 
bankrupt,  or  by  some  person  thereto  lawfully  authorized 
in  writing  by  such  bankrupt."  Now,  in  this  case,  the 
promise  to  pay  the  375/.,  part  of  the  old  debt,  was  made 
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inwritingy  and  signed  by  the  bankrupt;  for  he  gave  a        183G. 
warrant  of  attorney  which  expressly  included  that  sum.       ^.x  parte 
No  consideration  is  necessary  to  render  valid  a  mere   I^*  Grouchy. 
promise  to  pay  an  old  debt ;  and  as  to  the  objection  to 
the  proof  on  the  ground  of  usury,  the  onus  lies  with  the 
assignees  to  prove,  that  the  old  debt  was  tainted  with 
usury. 

Mr.  JDixon^  contra.  The  original  transaction  of  the 
purchase  of  the  bond  of  1000/.  for  950/.  was  clearly 
usurious ;  because  it  was  agreed,  that  5/.  per  cent.  in« 
terest  was  to  be  paid  on  1000/.,  although  only  950/.  was 
advanced  by  the  petitioner;  and  there  was  no  risk,  as  the 
bankrupt  and  the  surety  covenanted  to  repay  the  1000/. 
Then  the  subsequent  transaction  relative  to  the  585/., 
being  grafted  on  the  previous  illegal  transaction,  becomes 
affected  with  the  original  taint,  and  makes  the  whole 
void  for  usury.  In  Preston  v,  Jackson  (a)  it  was  held, 
that  a  party  cannot  recover  on  a  new  instrument  which 
operates  as  a  security  for  any  usurious  interest,  although 

it  is  founded  upon  a  new  settlement  of  the  account  between 
the  borrower  and  lender,  and  the  original  securities 
have  been  cancelled.  Mr.  Justice  Ilolroyd  there  draws 
a  distinction  between  a  case  where  the  subsequent  secu- 
rity is  for  no  more  than  the  principal  and  legal  interest 
of  the  debt  contained  in  the  former  security,  and  where 
it  is  given  in  order  to  secure  the  usurious  interest,  which 
rendered  the  former  security  void.  [ErskinCy  C.  J.  In 
that  case,  the  action  was  on  a  note  which  was  given  for 
the  very  amount  of  the  usurious  interest  on  the  former 
security.]     The  transaction  in  this  case  cannot  be  di- 

(a)  2  Star.  237. 
VOL.  II.  G 
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1836.        vided,  — the  rule  in  bankruptcy  following  that  of  law^ 
^^^^'^^       which  renders  the  whole  void. 

Ex  parte 
De  Grovcbt. 

Mr.  Twiss,  in  reply.  The  assignment  of  the  bond  was 
a  bon&fde  purchase  by  the  petitioner,  nor  was  there  any 
intent  on  his  part  to  evade  the  usury  laws.  The  pay- 
ment made  by  Thomas  Butler  to  the  bankrupt,  of  the 
money  due  on  the  bond,  was  so  much  money  had  and 

received  by  him  to  the  use  of  the  petitioner*  It  was  paid 
to  the  bankrupt  as  the  petitioner's  agent,  and  for  the 
purpose  of  being  paid  over  to  the  petitioner ;  and  the 
bankrupt  cannot  now  set  up  the  defence  of  usury. 

Erskine,  C.  J. — It  is  stated  in  the  petition,  that  the 
consideration  for  the  loan  of  the  585/.  was  the  securing 
the  payment  of  the  -375/.,  the  balance  of  the  old  debt ; 
which  makes  the  whole  one  transaction.  If  the  585/. 
had  been  lent  independently,  and  a  security  had  been 
afterwards  given  for  that  sum,  as  well  as  the  375/.,  the 
security  might  have  been  good  for  the  585/. ;  but  these 
two  sums  are  so  blended  in  one  contract*  that  if  it  is 
bad  in  part,  it  is  bad  for  the  whole.  The  argument  for 
the  petitioner  has  been,  that  there  was  a  moral  consi- 
deration for  the  subsequent  promise  to  pay  the  previous 
debt.  Now  what  is  the  nature  of  the  previous  debt? 
There  appears  to  have  been  an  assignment  from  the 
bankrupt  to  the  petitioner  of  a  bond  for  1000/. ;  and  if 
nothing  else  had  appeared,  there  would  have  been  no- 
thing, certainly,  to  impeach  that  transaction  on  the 
ground  of  usury ;  as  the  principal  sum  would  have  been 
risked.  But  here  the  bankrupt  guarantees  the  payment 
of  the  1000/.,  and  covenants  expressly  to  pay  the  whole 
amount.  Now,  primd  facie,  when  950/.  is  given  for  a 
bond  for  1000/.,  and  interest  is  to  be  paid  on  the  whole 
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1000/.,  the  intent  is  dear  to  secure  the  payment  of  1000/.  1836. 
and  interest.  I  cannot  look  upon  this  transaction  other-  £^  ^ 
wise,  than  as  a  contrivance  to  evade  the  consequences  of  ^*  Grouchy, 
usury.  Such  is  my  present  opinion ;  but  one  of  the  learned 
judges  wishes  time  to  consider  of  his  judgment.  There 
remains,  however,  another  point  to  be  considered,  and 
that  is,  whether  the  petitioner  stands  in  a  better  situation 
as  to  the  575/.  subsequently  lent.  It  has  been  said,  that 
an  acdon  might  have  been  brought  by  the  petitioner 
agunst  the  bankrupt  for  money  had  and  received  to  the 
petitioner's  use.  But  he  could  not  prove,  even  on  that 
ground,  without  referring  to  the  original  transaction. 
And  how  would  he  make  out  his  case  ?  He  must  rely 
on  the  whole  contract  of  the  assignment  of  the  bond,  and 
the  guarantee  by  the  bankrupt;  which  would  lay  open 
all  the  facts.  Then,  that  would  bring  it  to  the  further 
question,  whether,  as  the  subsequent  loan  was  made  on 
condition  of  paying  the  former  sum  of  375/.,  which  the 
bankrupt  was  under  no  moral  obligation  to  pay,  that  is 
not  an  indirect  way  of  getting  more  than  5/.  per  cent. 

Sir  J.  Cross. — I  wish  to  abstain  from  pronouncing  a 
definitive  judgment  on  this  case,  but  my  present  impres- 
sion is  as  follows : — The  original  transaction  certainly 
appears  to  have  been  an  agreement  to  pay  5/.  per  cent, 
on  1000/.,  for  a  loan  of  950/. ;  and  though  the  bond  was 
ostensibly  a  purchase  by  the  petitioner,  yet  the  bankrupt 
gave  his  own  security  for  the  payment  of  the  principal 
and  interest.  In  considering  the  second  transaction, 
there  might  have  been,  perhaps,  a  moral  obligation  to 
repay  that  part  of  the  money  actually  received  by  the 
bankrupt,  which  was  still  unpaid.  It  is  very  difficult, 
however,  to  say,  if  the  second  contract  was  to  pay  the 

g2 
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1836.  whole  of  the  5/.  per  cent,  interest  remaining  due  on  the 

^'^^  1000/.,  that  the  transaction  must  not  then  be  held  to  be 

Ex  parte 

De  Grouchy.  USUrioUS. 


Sir  G.  Rose. — The  most  important  question  we  have  to 
consider  is,  whether  the  first  transaction  was,  or  was  not, 
usurious ;  the  regular  mode  of  deciding  which,  would  be 
to  send  the  case  for  the  opinion  of  a  jury — the  legitimate 
tribunal  for  deciding  upon  the  intent  of  parties.  That 
mode  of  proceeding,  however,  cannot  be  adopted  in  the 
present  instance,  as  this  is  not  an  application  to  prove 
under  the  first  commission ;  the  Court  itself,  therefore, 
is  left  to  decide  the  question.  I  am  certainly  disposed 
to  think  that  the  first  transaction  was  usurious ;  for  I 
cannot  help  viewing  it,  not  as  the  purchase  of  a  bond, 
but  a  loan  of  money,  secured  by  the  assignment  of  a 
bond.  Then  what  is  the  effect  of  the  second  contract, 
which  the  bankrupt  deliberately  entered  into  after  he 
had  gained  his  certificate  under  the  first  commission  ? 
If  the  first  contract  was  usurious,  and  the  second  was  so 
blended  with  it  as  to  be  infected  by  the  same  taint  or 
blemish,  the  Commissioners  were  right  in  rejecting  the 
proof.  Some  analogous  cases,  however,  may  be  found, 
which  go  to  prove  that  the  original  consideration  does 
not  always  vitiate  a  subsequent  transaction.  Thus,  a 
voluntary  bond,  which  is  not  proveable  for  want  of  a 
consideration,  is  a  good  consideration  for  a  bond  subse- 
quently given ;  and  a  debt  barred  by  the  certificate,  or 
by  the  Statute  of  Limitations,  may  be  revived  by  a  subse- 
quent promise.  A  moral  obligation  to  pay,  therefore,  is 
a  sufficient  consideration  to  support  a  proof:  and  if,  in 
point  of  law,  a  debt  cannot  be  proved,  still  it  may  be 
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such,  as  a  Court  of  Equity  would  sustain  to  the  amount        1836. 
of  principal   and  interest ;    for  equity   looks   at  every       j,^     ^^ 
usurious  contract,  as  creating  a  claim  to  be  repaid  the    ^*  Geouchy. 
money  actually  advanced.   The  bankrupt,  therefore,  may 
be  considered  under  an  equitable  obligation  to  repay  the 
balance  of  the  money,  which  had  been  actually  received 
by  him.     Here,  then,  you  have  something  more  than  a 
moral  obligation  for  the  subsequent  promise,  namely,  the 
rale  universally  followed  by  Courts  of  Equity,  in  order- 
ing the  repayment  of  the  sum  actually  advanced.     Now, 
if  the  petitioner's  claim  before  the  Commissioner  had 
been  limited  to  the  585/.,  could  any  objection  have  been 
made  to  the  proof?     But  even  with  respect  to  the  whole 
claim,  if  the  surrender  of  a  voluntary  bond  be  a  good 
consideration  for  a  new  bond,  and  if  a  promise  to  pay  a 
debt  barred  by  the   Statute   of  Limitations,  or  by  the 
bankrupt's  certificate,  be  good,  as  being  founded  on  the 
moral  obligation,  is  there  not  a  sufficient  consideration 
in  this  case  to  support  the  second  agreement  ?    The  cer- 
tificate under  the  first  fiat  operated  as  a  statutory  release 
from  all  debts  in  law  or  equity.     If  the  debt  is  gone, 
then  the  usury  must  be  at  an  end.     And  if,  in  the  cases 
I  have  put,  it  is  competent  to  parties  to  revive  a  debt, 
have  not  the  parties  in  this  case  done  at  least  enough  to 
sustain  a  new  debt  ?     If  the  assignees,  having  regard  to 
this  view  of  the  case*  would  consent  to  the  second  con- 
tract being  considered  as  wholly  untouched  by  the  first, 
that  would  enable  the  petitioner  to  prove  for  the  585/. 
advanced  to  the  bankrupt  under  the  second  contract,  and 
would,  under  all  circumstances^  be  a  very  desirable  mode 
of  settling  the  dispute. 

Cur.  adv.  viilL 
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1836.  The  following  Order  was  this  day  agreed  upon  by 

the  counsel  on  both  sides : — 


Ex  parte 
Dx  Groucdt. 

Nov.  18. 


The  petitioner  to  be  permitted  to  prove  for  the 
585/.  and  interest,  waiving  all  further  claim ; 
the  petitioner  to  pay  his  own  costs,  and  the 
costs  of  the  assignees  to  come  out  of  the  estate. 


WntminUir, 
Nov  11    18 

1836,  and '  Ex  parte  Marks. — In  the  matter  of  Colnagui. 

Jan,  16,  1837. 

Where  there    1  HIS  was  the  petition  of  the  assignees,  praying  that  it 

is  a  fair  doubt 

in  the  minds  of  might  be  referred  to  the  Commissioners  to  inquire,  whe- 

bow  to  act  in  a  ther  it  would  be  for  the  benefit  of  the  bankrupt's  ere* 

^f.lL.  ditors,  that  a  certain  proposal  of  compromise  from  a  party 

^^'to^the  claiming  a  portion  of  the  bankrupt's  property  should  be 

Cl^.r'  ««ri«d  into  eflfect. 

report  thereon.  j^  appeared,  that  the  bankrupt  had,  in  May  and  No- 
case,  an  order  yember  1831,  assigned  by  deed  a  large  portion  of  his 
the  Commis-  property  to  a  Mr.  Phillips,  to  secure  certain  advances ; 

sionerto  inquire, 

whether  the       and  that  disputes  had  arisen  between  the  assignees  and 

compromise  of 

aoadverseclaim  PhiUipSy  as  to  the  validity  of  the  deeds  by  which  the  pro- 

would  be  bene* 

ficiaitothe        perty  was  conveyed,  and  the  right  oi  Phillips  to  the 

property  included  in  them.  A  proposal  was  afterwards 
made  by  Phillips  to  give  up  some  of  the  property,  on 
condition  of  his  retaining  the  residue ;  and  a  meeting  of 
creditors  was  called,  by  advertisement  in  the  Gazette,  to 
consider  of  the  proposal ;  when  the  creditors  present  as- 
sented to  its  being  carried  into  effect. 

Mr.  Swanston,  in  support  of  the  petition,  said,  that 
orders  of  this  description  were  continually  made  by  Lord 
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Eldan,  whose  practice  had  been  followed  by  subsequent  1836. 

Lord  Chancellors  ;  and  that  in  Chambers's  bankruptcy  (a)  ^^  ^^^ 

a  similar  reference  was  ordered  by  the  present  Lord  Mabks. 
Chancellor. 

Erskine^  C.  J. — These  orders,  I  understand,  arc 
worked  before  the  Commissioner,  ex  parte;  and  one  of 
the  Commissioners  has  communicated  to  me,  that  he 
consequently  feels  extreme  difficulty  in  making  a  satis- 
factory report.  The  assignees  are  not  protected  by  such 
an  order  against  a  dissenting  creditor ;  and  all  that  it 
can  do  is,  to  create  an  impression  of  security.  Never- 
theless, if  the  practice  of  the  Lord  Chancellor  has  been 
as  stated,  this  Court  would  of  course  feel  bound  to  follow 
it.  Before  we  dispose  of  this  application,  however,  we 
had  better  confer  with  the  Lord  Chancellor,  and  search 
the  Registrar's  books. 

Mr.  Swanston  now  stated,  that  he  was  furnished  with  November  18. 
several  authorities  for  the  order  that  was  sought  in  this 
petition.  In  Ex  parte  JBousfield,  in  the  matter  of  Brown 
V.  Wallington  (ft),  which  occurred  in  this  Court,  an  order 
was  made,  on  the  petition  of  the  assignees,  that  it  should 
be  referred  to  the  Commissioner  to  inquire,  whether  it 
would  be  beneficial  to  the  bankrupt's  creditors,  that  the 
assignees  should  accept  certain  proposals  of  compromise 
made  by  a  party  against  whom  they  had  a  claim  ;  and  if 
the  Commissioner  was  satisfied  that  it  would  be  bene- 
ficial, then  that  the  assignees  should  be  at  liberty  to 
carry  such  proposals  into  effect.  In  Ex  parte  Hare(c), 
which  arose  out  of  the  appeal  of  Marsh  v.  Keating  (d) 

(a)  Ex  parU  Earl  rf  Arran,  3  Mont.  &  A.  42.        (6)  3  Mont.  &  A.  41 . 
(e)  2  Clarke  &  F.  291 ;  3  Mont  &  A.  43. 
{d)  1  BiDg.  N.  R.  198 ',  1  MoDt.  6c  A.  592. 
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1836.        before  the  House  of  Lords,  the  Lords  Comgiissioners 
Ex  parte       Sanctioned  an  arrangement  made  by  the  assignees  of 
Marks.       Marsh  Stracey  &  Co.  with  the  Bank  of  England,  and 
which  had  been  approved  of  by  the  creditors,  as  to  cer- 
tain claims  of  the  bankrupt  against  the  joint  estate.     In 
JEx  parte  Earl  of  Arran,  in  the  matter  of  Chambers  (a), 
which  was  cited  when  this  application  was  last  before  the 
Court,  the  same  kind  of  order  we  now  ask  for  was  made 
by  the  present  Lord  Chancellor.     In  that  case,  an  ar- 
rangement had  been  made  by  the  assignees  with   the 
bankrupt,  with  the  approbation  of  the  creditors,  to  give 
the  bankrupt  23,000Z.,  on  condition  that  he  would  not 
further  contest  his  commission ;  and  the  Lord  Chancellor 
made  an  order  to  confirm  such  arrangement,  without 
even  a  previous  reference  to  the  Commissioners.     In 
Ex  parte  Williams  (b)  also,  a  similar  order  was  made  by 
the  Lord  Chancellor,  confirming  the  compromise  of  a  suit 
by  the  assignees,  after  a  reference  to  the  Master,  and  a 
report  from  him  that  it  would  be  for  the  benefit  of  the 
bankrupt's  creditors  that  the  compromise  should  be  car- 
ried into  effect.    So  in  the  bankruptcy  of  Eond  v.  JPate^ 
shall,  the  same  kind  of  order  was  made.    I  have  searched 
for  this  last  case,  but  cannot  find  it  in  any  of  the  books 
of  reports.     I  am  certain,  however,  that  such  an  order 
was  made,  and  think  it  was  an  order  of  the  Court  of 
Chancery.    There  is  another  case  also  of  Ex  parte  Eol- 
land  (c)  in  the  bankruptcy  of  Marsh  Stracey  &  Co., 
where  Lord  Eldon  referred  it  to  the  Commissioners  to 
certify,  whether  it  would  be  beneficial  to  the  estate  of  the 
bankrupt,  to  accede  to  a  certain  proposal  of  compromise 
made  by  a  party,  against  whom  the  assignees  had  a  claim 

(a)  2  Mont.  &  A.  42.  (6)  4  Deac.  &  C.  1 10. 

(c)  3  MonU&A.39. 
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in  respect  of  property,  which  had  been  fraudulently        1836. 
assigned  by  one  of  the  bankrupts;  and  the  Commis-       ^'^^ 
sioners  having  certified  that  it  would  be  beneficial.  Lord        Marks. 
Eldon  made  an  order  confirming  their  certificate,  and 
that  the  assignees  should  be  at  liberty  to  accept  such 
proposal. 

Erskine,  C.  J. — There  is  no  question  in  this  case,  as 
to  the  jurisdiction  of  the  Court ;  it  is  quite  clear,  that  the 
Court  has  power  to  make  the  order  in  question.  But  it 
is  admitted,  that  the  assignees  have  authority  to  accept 
the  proposal  that  has  been  made  to  them,  without  any 
interference  of  the  Court.  The  question  is,  then,  whe- 
ther this  Court  ought  to  interfere,  by  making  an  order 
professing  to  give  the  assignees  an  authority  which  they 
already  possess,  and  which  will  be  no  protection  to  them 
if  there  is  any  irregularity  in  the  proceedings.  Of  the 
cases  that  have  been  cited.  Ex  parte  Bolland{a)  is  the 
only  one  that  touches  the  present  question.  In  £x  parte 
Bousfield  the  object  was  to  bind  the  wife  of  the  bank- 
rupt, which  the  assignees  could  not  do,  unless  she  ap- 
peared on  the  petition.  In  £x  parte  Hare  there  were 
several  petitions  pending.  In  the  application  in  Cham- 
bers* bankruptcy,  an  issue  had  been  directed  by  the  Lords 
Commissioners,  and  it  was  quite  right  that  the  Lord 
Chancellor  should  be  informed  of  any  thing  in  the  nature 
of  a  compromise.  Ex  parte  Williams  is  rather  against, 
than  in  favour  of,  the  application ;  for  in  that  case  the 
Lord  Chancellor  referred  the  parties  to  this  Court,  which 
only  directed  the  Lord  Chancellor's  order  to  be  regis- 
tered. Lord  Eldon  %  decision  in  Ex  parte  Bolland  is 
entitled  to  great  respect ;  but,  having  before  said  that  we 

(a)  3  Moot.  &  A.  39. 
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1836.        will  consult  the  Lord  Chancellor  on  the  subject,  I  think 
j!^'^^^^       it  right  to  adhere  to  that  determination ;  as  it  will  be  very 

Ex  parte  ^  "^ 

Marks.       convenient  to  assimilate  the  practice  of  the  two  Courts. 

Sir  J.  Cross. — It  is  admitted  on  all  hands,  that  the 
Court  has  jurisdiction  to  make  this  order ;  and  the  only 
question  now  before  us  is  an  abstract  question  of  prac- 
tice, whether  we  shall  renounce  such  jurisdiction.  It 
may  be  well  to  consult  the  Lord  Chancellor  on  the  best 
mode  of  assimilating  the  practice  of  the  two  Courts ;  but 
I  am  not  disposed  to  admit,  that  this  Court  has  only  a 
ministerial  jurisdiction  to  the  Lord  Chancellor.  The 
only  question,  as  appears  to  me,  is,  whether  this  is  a 
proper  case  to  order  the  reference  which  is  sought  by 
this  petition.  The  assignees,  to  save  expense  to  the 
estate,  ask  the  sanction  of  the  Court  to  a  proposed  ar- 
rangement. If  the  Court  should  refuse,  and  say  **  act  at 
your  own  peril," — that  would  cast  a  stigma  on  the  pro- 
posal, and  the  assignees  might  be  compelled,  for  their 
own  security,  to  involve  the  estate  in  many  suits  and 
actions.  The  assignees  here  wish  to  do  publicly  what 
they  think  may  be  beneficial  to  the  estate ;  and  I  see 
nothing  improper  in  that  suggestion.  It  is  said,  that  we 
cannot  compel  the  Commissioner  to  act,  if  we  should 
refer  the  matter  to  him.  But  the  Commissioners  are 
only  a  Court  of  Inquiry;  and  if  this  Court  should  direct 
the  Commissioner  to  inquire,  whether  the  acceptance  of 
this  proposal  by  the  assignees  would  be  beneficial  to  the 
estate,  I  think  it  would  be  his  duty  to  execute  such 
inquiry.  The  order  will  not  screen  the  assignees  firom 
their  liability  for  any  improper  compromise,  but  merely 
relieves  them  firom  the  imputation  of  acting  clan- 
destinely. 
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Sir  G.  Rose.— There  is  no  doubt  that  Lord  Eldon  18d6. 
has  made  vuious  orders  referring  it  to  the  Commis*  ^^  ^ 
sioners  to  inquire,  whether  it  would  be  beneficial  to  the  Masks. 
estate  of  a  bankrupt  for  the  assignees  to  do  certain  acts ; 
but  I  can  safely  affirm,  that  Lord  Eldon  has,  in  nume* 
rous  instances,  to  my  own  knowledge^  refused  to  sanction 
arrangements,  which  the  assignees  had  full  power  to 
make,  without  any  interference  of  the  Court.  The 
principle  that  operated  on  the  mind  of  Lord  JEldon,  in 
such  cases,  was,  that  the  order  would  be  mere  waste 
paper.  In  the  position  in  which  this  Court  stands  with 
the  Commissioners,  it  would  be  equally  nugatory ;  for 
we  have  no  means  of  enforcing  such  an  order ;  and  there 
has  already  one  case  occurred,  in  which  a  Commissioner 
has  refused  to  execute  an  inquiry  directed  by  this  Court. 
Commissioners  threw  no  difficulty  in  the  way  of  execut- 
ing Lord  EldofC%  orders :  how  far  they  were  influenced 
by  his  power  to  remove  them,  I  will  not  stop  to  inquire. 
But  if  the  Commissioner  was  willing  to  execute  this 
order,  it  does  not  appear  that  he  has  authority  to  work 
it ;  for  he  has  no  power  to  arrest  or  commit  any  person 
under  such  an  inquiry.  In  all  the  cases  cited  but  one, 
this  Court  could  have  made  a  similar  order,  in  the 
exercise  of  its  proper  jurisdiction,  or  a  question  of 
supersedeas,  or  a  question  of  costs.  The  statute  has 
thrown  a  protection  on  the  assignees,  by  enabling  them 
to  call  a  meeting  of  creditors  for  the  purpose  of  obtain- 
ing their  consent  to  do  certain  acts  [a) ;  and  this  Court 
gives  them  all  the  protection  it  can  as  the  officers  of  the 
Court.  In  such  a  case  as  this,  it  might  be  desirable  to 
give  the  Court  power  to  protect  the  assignees ;  but  we 

(a)  See  6  Geo,  4.  c.  16.  s.  88. 
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1836.        have  it  not.     At  the  same  time  I  cannot  help  saying, 
^"^^^^        that  creditors  have  a  right  to  expect  vigilance  from  as- 

Ex  parte 

Marks.  signecs ;  and  that  the  practice  of  assignees  applying  to 
this  Court  for  its  sanction,  in  every  arrangement  they 
may  make  as  to  the  disposition  of  the  bankrupt's  pro- 
perty, would  inevitably  lead  to  indolence  on  their  part, 
and  occasion  unnecessary  expense  to  the  bankrupt's 
estate. .  If  assignees  are  reluctant  to  enforce  a  claim 
against  any  party,  a  creditor  may  have  leave  to  proceed 
in  the  matter,  using  the  name  of  the  assignees.  All 
that  we  can  do  on  the  present  occasion  is,  to  consult  the 
Lord  Chancellor  on  the  subject,  in  order  that  this  point 
of  practice  may  be  conclusively  settled. 

Cur.  adv.  vult. 

Jan.  16, 1837.        Erskine,  C.  J.  Said,  that  he  had  conferred  with  the 

Lord  Chancellor,  and  that  his  lordship  was  of  opinion,  that 
when  there  is  a  fair  doubt  in  the  minds  of  the  assignees 
how  to  act  in  a  case  of  difficulty,  analogy  to  the  general 
practice  in  Chancery  rendered  it  expedient  that  an 
inquiry  should  be  allowed ;  and  that  the  Court  felt  itself 
bound  to  act  on  this  opinion.  There  was  fair  ground 
for  an  inquiry  in  the  present  case ;  and,  therefore,  it  was 

Ordered  as  prayed  (a).  .. 

(a)  It  is  somewhat  remarkable,  that  no  reference  was  made  in  this  case  to 
several  recent  decisions  of  this  Court ;  in  which  the  Court  has  either  sanc- 
tioned an  arrangement  by  the  assignees,  as  to  the  management  of  the  bank- 
rupt's property,  or  has  directed  a  reference  to  one  of  the  Commissioners*  or 
the  Registrar,  to  inquire  whether  such  arrangement  would  be  beneficial  to 
the  estate.  None  of  the  following  cases  appear  to  have  been  in  any  way 
noticed.  Ex  parU  Prattr,  4  Dcac.  &  C.  214  ;  Ex  parte  Kirby,  Id.  400 ;  Ex 
parte  Mendel,  Id.  726  j  Ei  parte  Hyslap,  Id,  809. 
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Ex  jmTt  HriTTTrtUT. — Ib  die  muicr  of  Leesw  w^mi^m^. 

IX  -sat  cMst  ibrce  aggirows  bad  b«a  JLj^iintei  ooe  J^^^^J^ 
i£  nun.  liMi  rice  tbr  nfci  ini  was  aoc  l?  bf  be&ri  cfi" ; 
fac  ie  -pirue  cc  iiif  raciriip:'*  properrr  was  in  the  fe 

lint  aiwicTi'yf  prpr^?i2«  to  die  aarlinTkc  of  a  dirS3ez>J, 
list  CsBm&saaaETs  n^fb«c  lo  pass  ibe  asiii,  viujo^  ibe 
oci  of  :Le  useiii  tss^^aee,  ani  decliiied  :o  in&ke  aut  ** 
oris  cf  £ii5eski  zs£I  ;hii  was  obcaiaed. 


Mr.  BdiiH  soTe£.  :ht:  de  a:;;4i:t  ci^h:  be  passed  oo 
T^  odLs  cf  ibe  two  assipxcs,  a::!  iha:  ibe  C:*ciims- 

:zit  be  21  liberrj  to  declLne  a  (i;Tiiei>i,  nx- 
jcccszus    cc^^d   DC'i   be  si  presfn: 


Tbe  Coci.7  said,  thai  ibene  was  do  objection  to  the 
order,  if  die  rwo  Lad  all  the  asseis  in  their  kirsis ;  and 
Aarfbae  ma^  ibe 


Order  as  prayeii ;  costs  gc:  of  the  estate. 


Ex  pone  Cnotrsc. — In  the  matter  of  Cavaxagh.         wv 
1  HIS  was  a  pedfioo  of  the  assignees,  that  they  might  TW  »tt{:«Ms 


be  aUoved  the  cosss  of  a  prosecution  which  thev  had  t»  be  aiW«neA 
imiuned  against  tbe  bankrapc,  for  concealing  his  effects,  ncwnDM 

*^K^  kc  «a»  mji  inrf.  &  iLfcieim  ws  crdcsed  td  tbe  C«aft=JBisier  »  injuc 
Wiai  •  mgaotm  iar  :ac  ilmiocc  of  ss:k  cssb  f^>c>i  s^xae. 
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1836.       ^^  ^^^  ^ri^I  of  which  he  had  been  acquitted.    The  Com- 
^"^^^^       missioners  refused  to  allow  these  costs,  without  assigning 

Ex  parte  .  .  i         i         i      n     i        • 

CuMMXNo.  any  reason,  i  he  petition  stated  at  length  all  the  cir- 
cumstances, which  induced  the  assignees  to  prosecute 
the  bankrupt,  and  alleged  various  reasons  for  having 
adopted  that  course. 

Mr.  Swanston,  and  Mr.  RogerSy  appeared  in  support 
of  the  petition. 

Sir  George  Rose. — The  Court  cannot  order  the 
costs  of  a  prosecution,  after  the  acquittal  of  a  bankrupt; 
unless  it  is  satisfied,  that  it  was  the  imperative  duty  of 
the  assignees,  as  the  officers  of  the  Court,  to  institute  a 
prosecution. 

Mr.  Swanston.  We  shall  clearly  show,  that  there  was 
probable  cause  for  the  prosecution.  When  the  bankrupt 
was  brought  before  a  magistrate,  the  assignees  were 
bound  over  by  him  to  prosecute.  And  we  have  an  affi- 
davit, which  states,  that  the  only  reason,  why  the  judge 
at  the  trial  did  not  allow  the  costs  of  the  prosecution  to 
the  assignees,  was,  because  he  said  the  bankrupt's  estate 
was  a  large  one,  and  was  well  able  to  bear  the  costs. 
Ex  parte  Strange  (a)  is  a  complete  authority  for  the 
present  application. 

Mr.  ShaWy  on  behalf  of  the  bankrupt,  stated,  that 
although  the  bankrupt  was  not  served  with  the  petition, 
yet  he  wished  to  answer  the  charges  of  the  petition,  and 

(a)  Mont.  &M.  31. 


£z  parte 

CUMMINO. 
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requested  that  the  petition  might  stand  over,  to  enable        1836. 
him  to  do  so. 


The  Court  said,  that  if  the  bankrupt  wished  to  ap- 
pear and  be  heard  by  counsel,  he  might ;  but  that  the 
petition  could  not  for  this  cause  stand  over. 

Erskine,  C.  J.— As  the  Commissioners  have  refused 
to  allow  these  costs,  without  assigning  any  reason,  and 
as  this  is  an  ex  parte  application,  it  will  be  better 
perhaps  to  refer  it  to  the  Commissioners  to  inquire  into 
the  circumstances  under  which  the  prosecution  was  in- 
stituted and  conducted,  and  whether  there  was  any  pro- 
bable cause  for  it. 

Sir  G.  Rose. — The  petition  enters  so  much  into  the 
details  of  the  accusation  against  the  bankrupt,  that  it 
really  ought  to  be  referred  for  scandal.  A  petition  of 
this  kind  should  merely  state,  that  under  the  sanction  of 
proper  advice  the  assignees  instituted  a  prosecution 
against  the  bankrupt,  under  which  there  was  an  acquit- 
tal, and  that  it  was  properly  commenced  and  conducted, 
and  conclude  with  praying  a  reference  as  to  these  facts. 

Ordered,  that  it  be  referred  to  the  Commis- 
sioners to  certify  whether  the  prosecution  was 
properly  instituted  and  conducted,  with  liberty 
to  state  special  circumstances,  if  they  think 
fit ;  and  that  the  bankrupt  be  permitted  to  at- 
tend the  reference. 
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1836. 


In  the  matter  of  Bartrup. 

Westmintter, 
November  19.     -m^r 

Where  the  time   J^-IR"  SWANSTON  renewed  an  applicationi  which  he 
country  fi«  had  ^^^  previously  made  on  the  15th  November,  for  a  new 

Si^cJVtbe*  ^^^  '"  *'^  ^^^^'  ^"^  ^^^^  ^^^  following  grounds  for  his 
absence  of  the     motion :— The  fiat  issued  on  the  22d  October  last,  di- 

quorum  Com- 

ini8sioDen.a       rected  to  Commissioners  at  Wakefield,  in  Yorkshire,  so 

new  fiat  was 

ordered  to  be      that  the  time  for  openins^  it  expired  to-day.    The  quorum 

directed  to  other  .     .  r         6  r  J  ^ 

CommittioDen.   Commissioners,  named  in  the  fiat,  had  been  absent  for 

some  time  in  the  exercise  of  their  duties  as  revising  bar- 
risters, which  was  the  reason  why  the  fiat  had  not  been 
opened. 


The  Court  gave  liberty  to  issue  a  new  fiat,  directed 
to  other  Commissioners ;  but  made  no  order  as  to  costs. 


Watmimter,  Ex  parte  Myers. — In  the  matter  of  Marns. 

"November  22» 

A  bankrupt,       ON  the  5th  November  last,  an  order  had  been  ob- 

injhose  certificate 

was  stayed  on  a  tained  to  stay  the  bankrupt's  certificate,  on  a  petition 
a  creditor  to  sign  charging  him  with  having  given  money  to  a  creditor,  to 
another,  free  induce  him  to  Sign  it.  On  the  7th  November  the  bank- 
t[o":  Heiiji^zi  '^"P*  procurcd  a  new  certificate,  free  from  that  objection, 
8?onM? having  which,  in  the  course  of  practice,  would  be  allowed  on 
once  certified,     ^j^g  29th  November. 

was/unetiK 
officio^  and  that 
the  first  certifi- 
cate must  be  Mr.  Ellis^  on  behalf  of  the  opposing  creditor,  moved, 

cancelled  before 

he  could  certify  that  the  ofiicer  should  be  directed  not  to  pass  the  new 

again. 

certificate;  the  petition  to  stay  the  former  one  having 
alleged  embezzlement  against  the  bankrupt,  as  well  as 
bribery. 
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The  Court  directed,  that  the  certificate  should  not  be  18.36. 

dehvered  out  of  the  office,  without  notice  to  the  peti-  ^"^^ 

*  rsx  parte 

tioner.  Mvers. 


Mr.  Swanston,  on  behalf  of  the  bankrupt,  now  moved     January  23, 
for  the  allowance  of  the  new  certificate. 


Erskinc,  C.  J. — It  is  doubtful,  whether  the  bankrupt 
could  avail  himself  of  this  second  certificate,  at  law ;  for 
the  Commissioner,  having  once  certified,  is  functus 
officio. 

Sir  George  Rose. — When  once  the  Commissioner 
has  certified,  and  the  certificate  lies  before  this  Court 
for  allowance,  he  has  no  power  to  certify  again,  without 
the  Order  of  the  Court.  The  first  certificate,  having 
been  stayed,  is  mere  waste  paper.  The  proper  course 
appears  to  be,  to  apply  to  cancel  both  certificates,  before 
the  bankrupt  presents  a  fresh  one  for  allowance. 

Mr.  Swanston  then  moved  to  cancel  both  certificates, 
for  the  purpose  of  procuring  a  fresh  one. 

Mr.  Ellis  consenting,  on  payment  of  costs. 

The  Court  directed,  that  upon  payment  by  the  bank- 
rupt to  the  petitioner  of  the  costs  of  the  former  appli- 
cation and  the  present  motion,  the  two  certificates  should 
be  cancelled ;  and  that  the  petitioner  might  take  such 
objections  as  he  should  be  advised  against  any  new  cer- 
tificate, and  use  the  former  petition  and  affidavits  for  this 
purpose,  if  he  should  think  fit. 

VOL.  II.  H 
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18.S6. 


We$tminsier, 
November  23. 

Where  a  peti* 
tioDing  creditor 
applies  to  have 
the  fiat  an- 
nulled, because 
he  is  unable  to 
prove  an  act  of 
bankruptcy,  he 
must  file  an  afli- 
davit,  that  the 
fiat  was  issued 
bond  fide,  and 
that  the  appli- 
cation is  made, 
without  any 
compromise 
with  the  bank- 
nipt. 


EJx  parte . — In  the  matter  of  Catchpool. 

Mr.  swans  ton  applied,  on  behalf  of  the  petition- 
ing  creditor,  for  an  Order  to  annul  the  fiat  in  this  case, 
on  an  affidavit,  that  he  was  not  able  to  procure  evidence 
that  the  party  had  committed  an  act  of  bankruptcy.  He 
did  not  ask  for  another  fiat. 

The  Court  said,  that  there  should  be  an  affidavit  that 
the  fiat  was  issued  with  a  bona  fide  intention  of  prose- 
cuting it,  and  that  the  application  to  supersede  it  was 
made  without  any  compromise  with  the  bankrupt.  On 
filing  such  an  affidavit,  it  might  be  ordered  as  prayed. 


Westminster, 
November  23. 

Where  some  of 
the  Commis- 
sioners in  a 
country  list  are 
creditors  of  the 
bankiupt,  the 
number  cannot 
be  completed  by 
merely  substi- 
tuting others  in 
their  room,  from 
another  list  for 
a  neighbouring 
town ;  but  the 
fiat  must  be  di- 
rected to  another 
entire  list,  to 
which  the  ob- 
jection does  not 
apply. 


Ex  parte  Bonnell. — In  the  matter  of  Forster  &  Co. 

Mr.  SWANSTON  moved,  that  the  fiat  in  this  case 
should  be  directed  to  a  different  list  of  Commissioners 
in  the  country,  from  that  appointed  for  the  district  where 
the  fiat  was  intended  to  be  worked.  The  persons^  against 
whom  the  fiat  was  intended  to  issue,  were  bankers  at 
Carlisle ;  and  in  the  list  of  Commissioners  for  that  town,, 
three  of  the  Commissioners  were  creditors  of  the  intended 
bankrupts.  In  the  list  for  Penrith,  19  miles  distant,  two  of 
the  Commissioners  were  creditors ;  but  in  the  list  for 
Cockermouth,  which  was  23  miles  from  Carlisle,  not  one 
of  the  Commissioners  was  a  creditor.  It  was  wished,  that 
the  fiat  should  be  directed  to  the  two  Commissioners  in 
the  Carlisle  list,  who  were  not  creditors,  and  the  three  at 
Penrith,  who  were  also  not  creditors ;  or,  if  the  Court 
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did  not  approve  of  that  arrangement,  then  that  it  should 
be  directed  to  the  Cockermouth  list. 

The  Court  said,  that  they  were  prevented  by  the 
act  of  parliament  (a)  from  selecting  Commissioners  from 
the  different  lists  ;  and  that  all  that  could  be  done  was 
to  order  the  fiat  to  be  directed  to  the  list  at  Cocker- 
mouth. 

(a)  By  1  &  2  Will,  4.  c.  56,  8. 14.|  the  judges  who  go  the  several  circuits 
in  England  and  Wales  may  be  directed  by  the  Lord  Chancellor,  from  time 
to  time,  to  return  to  him  the  names  of  such  number  as  he  shall  think  fit  to 
require,  of  barristers,  solicitors,  and  attornies  practising  in  the  counties  to 
the  said  circuits  belonging ;  and  upon  such  persons  being  returned  and  ap- 
proved by  the  Lord  Chancellor,  the  fiat  or  fiats  not  directed  to  the  Court  of 
Bankruptcy,  shall  be  directed  to  some  one  or  more  of  such  persons  in  rota- 
tion, to  act  as  Commissioners  of  Bankrupt,  according  to  the  districts  or 
places  for  which  such  persons  shall  be  so  returned,  and  to  no  other  person 
than  such  as  shall  be  included  in  such  return. 


18dG. 


Ex  parte 

BONNBLL. 


Ex  parte  Bowers. — In  the  matter  of  Bowers. 


Wistmintter, 
January  12, 
rp  1837. 

IHIS  was  the  petition  of  the  bankrupt  to  annul  the  a  party  who  lets 
fiat,  on  the  ground  that  she  was  not  a  trader.    The  fiat  [l!I!?fi*^/^.!: 

'  o  mgs  IS  not  a  tra- 

had  issued  in  November  1835,  and  the  bankrupt's  last  baDkra^/?aw^ 

notwithstanding 
be  buys  the 
furniture,  for  the 

{mrpose  of  being 
, , ,    etwiththe 


examination  had  been  adjourned  sine  die. 


called  on  the  other  side  to  prove  the  affirmative. 


lodgings. 


.he  fact  of 
the  bankrupt 
having  offered 

Mr.  Swanstouy  who  appeared  for  the  petitioning  ere-  kk)/?^©  procure 
dilor,  took  a  preliminary  objection  to  this  petition,  on  JlJJj^hc  ^; 
the  ground  of  the  bankrupt's  acquiescence  in  the  fiat.  '"^*^'  refuses, 

°  r  1  does  not  amount 

The  bankrupt  had  offered  the  solicitor  to  the  assignees  ^  ^^  acquies- 

^  ^  cence  m  the  fiat. 

Where  the  banknipt  does  not  apply  promptly  to  annul  the  fiat,  for  any  defect  in  the  requisites, 
the  Court  will  impose  terms  on  him  in  the  ordfer  to  annul. 

h2 
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1837.        lOOZ.  to  obtain  her  certificate.   Now^  if  the  certificate  is« 
J^^^       of  itself,  an  estoppel  to  the  bankrupt's  petition  to  super- 
BowERs.      sede,  a  fortiori  is  this  undue  dealing  with  the  officer  of 
the  Court,  to  enable  him  to  obtain  it. 


Erskine,  C.  J. — There  are  no  acts  proved,  that 
amount  to  an  acquiescence  on  the  part  of  the  bankrupt. 
All  that  appears  is,  the  ofTer  that  he  made  the  solicitor. 
If  the  solicitor  had  accepted  the  offer,  and  gone  round  to 
the  creditors  to  ask  for  the  certificate,  on  the  special  re- 
tainer of  the  bankrupt,  there  might  have  been  then  some 
ground  for  maintaining  the  objection  (a) ;  but  there  was 
y.<\[  no  retainer  of  that  description.  There  was  only  a  proposal 

&'  ^  '^  }r  by  ^he  bankrupt,  and  a  refusal  by  the  solicitor ;  so  that 

^*^H  x*  **  nothing  was  in  fact  done. 

Mr.  Swanston  then  read  the  affidavits,  to  prove  that 
the  bankrupt  was  a  trader ;  these  stated,  that  she  was  a 
lodging-house  keeper,  and  that  she  bought  furniture  to 
let  for  hire  with  the  lodgings.  This  was  held  to  be  a 
sufficient  trading  in  Smith  v.  Scott (b).  The  furniture 
being  purchased  for  the  pui*pose  of  being  let  to  hire, 
this  species  of  dealing  must  be  considered  as  a  '^  buying 
and  letting  for  hire  of  goods  or  commodities,"  within 
the  provisions  of  the  Bankrupt  Act(c).  It  makes  no 
difference  in  this  case,  that  the  furniture  was  placed  in 
apartments,  for  the  purpose  of  being  let  with  them,  in- 
stead of  being  let  for  hire  by  itself.  But  the  Court  will 
not  be  disposed  to  lean  in  favour  of  this  petition,  which 
was  not  presented  until  near  a  twelvemonth  after  the  fiat 
issued ;  nor  would  it  indeed  ever  have  been  presented, 

(a)  But  see  Ex  parte  Chambers,  1  Deac.  197. 

(6)  9  Bing.  14.  (c)  6  Geo.  4.  c.  16.  s.  2. 
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if  the  Commissioners  had  not  been  dissatisfied  with  the        1337. 
bankrupt,  and  adjourned  her  last  examination,  sine  die. 


Mr.  Tkoiss,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.J. — If  the  letting  of  the  lodgings  was 
the  principal  object  to  be  attained  by  the  bankrupt,  and 
the  letting  the  furniture  was  only  accessory  to  that  ob- 
ject, then  it  appears  to  me,  that  this  is  not  such  a  buying 
and  letting  for  hire  of  goods  or  commodities,  as  is  within 
the  meaning  of  the  act  of  parliament.  In  Smith  v. 
Scottj  the  trading  was  not  incidental  to  letting  the  lodg- 
ings ;  the  bankrupt  there  had  bought  and  sold  provisions 
for  her  guests ;  and  the  question  was,  whether  that  was  a 
trading  within  the  words  "  keepers  of  hotels"  in  the  act 
of  parliament.  Lord  C.  J.  Tindal  says,  "  I  told  the 
jury,  that  if  Mrs.  Roberts  sought  her  livelihood  by  a 
profit  on  the  provisions  she  furnished  to  her  guests,  she 
must  be  deemed  an  hotel-keeper,  within  the  meaning  of 
the  bankrupt  law;"  a  question,  which  there  was  no 
necessity  for  leaving  to  the  jury,  if  the  mere  fact  of 
being  a  lodging-house  keeper  constituted  a  trading. 
There  is,  therefore,  nothing  in  that  case  to  show,  that 
a  party  can  be  made  a  bankrupt,  as  a  lodging-house 
keeper.  The  fiat  must  consequently  be  annulled ;  but 
as  nearly  a  whole  year  elapsed  before  the  petition  was 
presented,  the  bankrupt  ought  to  be  put  upon  terms. 

The  otheir  Judges  concurring, 

It  was  Ordered^  that  the  fiat  should  be  an« 
nulled,  with  costs ;  the  bankrupt  undertaking 
hot  to  disturb  what  had  been  bona  fide  done 


Kx  parte 
Bowers. 
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£z  parte 

BOWIBS. 


under  the  fiat«  or  to  bring  actions  against  the 
assignees  or  others  who  had  acted  under  it ; 
and  that  it  should  be  referred  to  the  Registrar, 
if  necessary^  to  take  an  account  of  what  the 
assignees  had  in  their  hands  belonging  to  the 
bankrupt. 


XVeslminster, 

Jan.  12  4  13, 

1837. 

One  of  two 
partners,  previ- 
ous to  his  in- 
tended  mar- 
riage, withdraws  stances  :-«- 
1000/.  from  the 
partnership 
funds,  which 
he  presents  to 
his  intended 
wife,  and  he 
afterwards  with 
draws  1500/. 
more,  to  assist 
in  forminflT  a 


Ex  parte  James  Crofts  and  others. — In  the  matter 
of  Mark  Last  and  William  Casey. 


xHIS  was  a  petition  of  assignees^  praying  that  a 
proof  might  be  expunged,  under  the  following  circum* 


By  indenture,  dated  the  28th  June  1833,  being  the 
settlement  made  previous  to  the  marriage  of  the  bank- 
rupt, Mark  Lcist,  with  Agiies  Scott^ — after  reciting,  that 
the  trustees  under  the  settlement  had  invested  the  sum  of 
miormmga  ^SOO/./  of  which  1500Z.  was  Las(%  money,  and  lOOOi 
Ke  chUdw^^  the  money  of  Agneg  Scott,  in  the  purchase  of  3430i 
of  the  marriage,  2$.  6rf.,  4  per  cent,  consolidated  bank  annuities,  in  the 

the  trusts  of  ' 

which  are  de-     names  of  the  two  trustees ;  and  that  upon  the  treaty  for 

Glared  by  an  ^ 

ante-nuptial       the  marriage  it  was  agreed  by  Mark  Last,  after  the 

settlement.  The  .       .  .  ^  t  r 

trustees,  in  the    solemmsatlon  of  the  marriage,  to  effect  a  policy  of 

excrrcise  of  a 

power  given  insurance  on  his  life  for  (he  sum  of  1500/., — it  was  de^ 
seti^mentjend  clared,  that  the  trustees  should  staud  possessed  of  the 
to'iAe'^'^  8aid  sum  of  2A!mi.  2s.  6d.,  4  per  cent,  consols,  upon 
tftouTt'Un'd  *™»''  ^  *o  ^'^^^'  !«•'  P«rt  thereof,  being  the  amoupt  of 
^^^,1"°  •^"'  t^  stock  purcJiased  with  the  sum  of  1000/.,  for  Aanea 

ners,  to  secure  *  '  .7 

7/wJThauhe'    ^^^'  ^^^  ^  marriage  j  and  as  to  tlie  sum  of  1458/. 

trustees  might 

prove  against  the  joint  estate  for  the  amount  secured  by  the  bond  ',  and  that  the  dividends 

should  accumulate,  umii  the  pnocipaL  turn  was  realized. 
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Is.  6d.,  other  part  thereof,  being  the  amount  of  the  stock        18^7. 

purchased  with  the  sum  of  1600/.^  in  trust  for  Mark      ^^     ^^ 

Last  until  the  marriage ;  and  from  and  after  the  mar-     aad*°"* 

riage,  then  as  to  the  whole  2430/.  2s.  6d.,  upon  trust,  that 

the  trustees  should,  during  the  natural  life  of  Mark 

Last,  pay  the  dividends  unto  him  or  his  assigns,  for  his 

and  their  own  use  and  benefit;  and  after  his  decease, 

then  to  pay  the  dividends  to  Agnes  Scott  or  her  assigns, 

during  her  life,  for  her  and  their  own  use  and  benefit ; 

and  after  the  death  of  the  survivor,  upon  trust  for  the 

children  of  the  marriage,  with  the  usual  limitations; 

and  in  defiiult  of  children,  then  upon  trust,  as  to  the 

whole  of  the  trust  monies,  for  the  survivor  oiMark  Last 

and  Agnes  Scott  absolutely.    The  deed  then  contained 

the  following  clauses: — 

^*  Provided,  that  if  Mark  Last  should,  at  any  time 
during  the  life  of  Agnes  Scott,  or  after  her  decease,  and 
while  there  should  be  any  child  or  children  of  the  mar- 
riage, commit  any  act  of  bankruptcy  on  which  a  com- 
mission of  bankruptcy  should  be  duly  issued  against 
him,  and  he  should  be  declared  a  bankrupt,  or  should 
take  the  benefit  of  any  insolvent  act,  or  do  any  act,  with 
a  view  to  assign,  charge^  or  encumber  the  growing 
dividends  and  income  of  the  trust  fund,  then  the  right  of 
Mark  Last  to  receive  the  dividends  should,  for  the 
benefit  of  Agnes  Scott,  or  the  children  of  the  marriage, 
cease,  determine,  and  be  void,  to  all  intents  and  pur- 
poses>  in  the  same  manner  as  if  he  were  actually  dead; 
and  the  dividends  and  income  of  the  trust  fund  should, 
during  the  joint  lives  of  Mark  Last  and  Agnes  Scott, 
be  held  upon  trust  for  her  sole  and  separate  use,  and  so 
that  the  same  might  not  be  under  his  control,  or  subject 
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1837.  to  his  debtSi  contracts^  forfeitures,  or  engagementSi  and 
£x  parte  ^^  ^"^  ^"  ^^^^  mnneri  that  she  might  not  deprive 
aiS^others.  h^'^elf  of  the  benefit  of  the  same  in  any  way  of  anticipa- 
tion." 

^^  Provided  always,  that  it  should  be  lawful  for  the 
trustees,  and  they  were  thereby  authorized  and  also 
required,  upon  the  request  in  writing  of  Mark  Lasty 
during  the  continuance  of  his  life  interest  in  the  trust 
monies,  but  with  the  consent  in  writing  of  Agnes  Scott, 
during  her  life,  to  advance  and  lend  to  JMark  Last,  and 
William  Casey,  his  copartner  in  trade,  the  whole  or  any 
part  of  the  trust  fund,  upon  having  the  repayment  of 
the  sum  advanced,  with  interest,  secured  to  the  trustees 
by  the  joint  and  several  bond  of  Mark  Last  and  Wil^ 
liam  Casey,  to  be  paid  and  payable  on  the  1st  January 
1834,  without  any  responsibility  by  or  on  the  part  of  the 
trustees,  for  any  loss  of  the  trust  monies,  or  any  part 
thereof,  which  might  happen  by  advancing  the  same, 
and  without  any  obligation  to  see  to  the  application 
thereof,  and  also  without  any  discretion  in  the  trustees 
to  withhold  the  loan  of  the  money." 

On  the  29th  June  1833,  the  marriage  was  solemnized; 
and  upon  the  very  same  day  a  written  request,  in  the 
terms  of  the  settlement,  was  made  and  signed  by  Mark 
Last  and  his  wife,  requiring  the  trustees  to  lend  to  the 
partnership  of  Last  and  Casey  the  sum  of  S480/.  on 
their  joint  and  several  bond,  to  be  payable  on  the  1st 
January  1834,  with  interest  at  5  per  cent.  In  pursuance 
of  this  request,  the  whole  of  the  two  sums  of  1458/.  Is, 
tid.  and  972/.  Is.  4  per  cent  annuities,  making  together 
2430/.  2s.  6d,  4  per  cent,  annuitiesj  was  sold,  aiid  pro- 
duced the  sum  of  2490/.  lis.  6d.,  which  was  paid  to 
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Mark  Last;  and  Last  and  Casey ^  accordingly,  entered        1837. 
into  a  joint  and  several  bond  to  the  trustees,  for  the       y7^ 
payment  of  the  sum  of  2480/.,  and  interest  at  5  per       S"T^* 
cent.,  on  the  Ist  July  1834;  the  bond  being  executed 
for  M.  Last,  by  Cr.  W.  Ahhotty  under  a  power  of  attor- 
ney, but  Casey  executed  it  in  person. 

On  the  5th  Dec.  1833,  a  fiat  issued  against  Mark 
Last  and  WilKam  Casey ;  and  at  a  meeting  before  the 
Commissioner,  on  the  12th  June  1835,  the  trustees  ten- 
dered a  proof  against  the  jeint  estate  for  the  amount  of 
the  sum  secured  by  the  bond,  and  the  further  sum  of 
53/.  6s,  9d.f  for  interest,  making  together  2533/.  65.  9d. ; 
when  the  Commissioner,  after  some  discussion  as  to  the 
right  of  the  trustees  to  prove  this  sum,  ultimately  ad- 
mitted the  proof,  but  suspended  the  payment  of  all 
dividends  thereon,  to  give  the  petitioner  an  opportunity 
of  taking  the  opinion  of  the  Court  of  Review,  whether 
the  provisions  of  the  settlement  were  valid,  as  against  the 
band  fide  creditors  of  the  bankrupts. 

It  was  alleged  by  the  petitioner,  that  the  sum  of 
1500/.,  mentioned  in  the  settlement,  was  money  belong*- 
ing  to  the  partnership  of  Last  and  Casey^  and  was 
withdrawn  by  Mark  Last  from  the  copartnership  funds 
on  the  28th  June  1833;  and  that  the  sum  of  1000/., 
which  was  mentioned  to  be  the  money  of  Agnes  Scott, 
never  was  her  money,  but  was  also  withdrawn  by  Last 
from  the  cash  of  the  copartnership,  previous  to  the  28th 
June  1833;  that  the  purchase  and  sale  of  the  stock  was 
made  by  Last  himself,  and  not  by  the  trustees ;  and  that 
the  whole  transaction  was  a  fraud  against  the  joint  cre- 
ditors. 

The  prayer  was^  that  the  proof  made  might  be  ex- 
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1837.        punged ;  and  that,  in  the  meantime,  the  payment  of  the 

Ex  parte       dividends  doclared  thereon  might  be  suspended ;  or,  that 

ai^'l^t^.     ^^®  J^'°^  creditors  of  the  bankrupts  might  be  declared  to 

be  entitled  to  the  benefit  of  such  dividends,  during  the 

life  of  Mark  Last. 

A  supplemental  petition  was  afterwards  presented,  ia 
which  the  assignees  stated,  that  after  a  careful  examina- 
tion of  the  books  of  the  bankruptSi  it  was  quite  plain, 
that  the  lOOO/,,  stated  in  the  settlement  to  be  the  money 
of  Agnes  Scott,  was  fraudulently  withdrawn  by  ftost 
from  the  joint  stock  of  the  partnership;  and  the  petition 
then  stated  various  facts  to  prove  the  previous  allegations 
among  others,  that  Last  had  made  false  entries  in  the  part- 
nership books,  wherein  he  endeavoured  to  make  it  appear, 
that  he  had  discounted  for  certain  persons  three  bilk  of 
exchange,  amounting  together  to  the  sum  of  1092/. ;  but, 
that  the  very  bank  notes  with  which  the  checkp  were 
paid,  that  were  drawn  by  Lcut  in  payment  of  the  div^ 
count  of  these  bills,  were  paid  by  Last  for  the  purchase 
of  the  972/.  Is,  4  per  cent,  annuities.  The  petitioners 
alleged,  that  the  trustees,  as  well  as  the  bankrupt's  wife, 
were  parties  to  the  fraud ;  for  that  the  trustees,  in  their 
examination  before  the  Commissioner,  admitted  that  they 
knew  that  Agnes  Scott  had  no  money  whatever  of  her 
own ;  and  it  was  sworn  by  one  of  them,  that  the  1000/L 
was  handed  to  him  by  Agnes  Scott,  by  a  bank  note  for 
that  amount,  which  was  bought  into  the  funds  by  them ; 
whereas  it  appeared,  that  the  bank  notes  delivered  to 
the  broker  for  the  purchase  of  the  stock,  were  eight  in 
number,  and  for  various  amounts  ^  that  the  bankrupts  biid 
paid  dividends  on  their  estate  to  the  amount  only  of 
Us.  3d.  ia  the  pound;   and  that  th^y  began  business 
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without  any^  or  with  a  very  small  capital,  being  in  the       1 837. 
habit  of  getting  aocommodation  bills  from  their  friends,      ^^^  ^^^ 
and  of  carrying  on  their  business  by  that  means ;  and     ao^^oi^n^ 
that  the  petitioners  believed  that  Last  was  not,  at  the 
date  of  the  settlement,  possessed  of  the  sums  of  1000/. 
and  16002.,  or  either  of  theip,  as  his  own  property,  but 
was  in  &ci  insolvent ;  and  that  the  whole  separate  estate 
of  Last,  as  collected  under  the  fiat,  amounted  only  to  the 
sum  of  11/. 

In  answer  to  the  allegations  in  the  petition,  the  trus« 
tees  stated  in  their  affidavit,  that  for  some  time  previous 
to  the  marriage  of  the  bankrupt  Last^  they  had  reason  to 
believe,  that  he  was  possessed  of  considerable  property ; 
that,  in  a  letter  he  addressed,  shortly  before  the  mar- 
riage, to  the  mother  of  his  intended  wife,  he  stated,  as 
one  of  the  inducements  to  obtain  her  consent  to  the 
marriage,  that  in  the  year  1833,  the  profits  of  himself 
and  his  partner,  after  all  expenses  were  paid,  amqiintod 
to  3000/.,  and  that  in  the  year  1833  they  had  much  im- 
proved. That  shortly  previous  to  the  marriage,  in  a 
conversation  which  the  bankrupt  Ltost  liad  with  one  of 
the  trustees  upon  making  a  provision  for  his  wife,  Lasit 
said,  that  it  was  his  intention  to  settle  2500/,  on  her, 
and  to  insure  his  life  for  ISOO/.,  for  her  benefit;  and 
that  he  thereupon  proposed,  as  he  could  make  a  greater 
interest  of  the  money  in  his  trade,  than  if  it  were 
invested  in  the  funds,  that  the  trustees  should  lend  the 
SfiOO/.  to  himself  and  his  partner;  to  which  proposal 
the  trustees  acceded,  considering  it  would  be  be- 
neficial to  the  parties  interested  under  the  settlement. 
That  on  the  HSih  June  1833,  the  day  before  the  mar- 
riage, a   meeting  took   place  between   the    trustees 
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1837.        and  the  bankrupt  Last  and  Agnes  Scott;  when  Ltut 
^"^       delivered  to  one  of  the  trustees  1500/.  in  bank  notes, 

£z  parte 

Crofts       and  Aones  Scott  delivered  1000/.  in  bank  notes,  to  be 

and  others. 

invested  by  the  trustees  upon  the  terms  of  the  settle- 
ment ;  which  last-mentioned  sum,  the  trustees  admitted, 
had  been  previously  given  by  Last  to  Agnes  Scott. 
That  the  whole  of  the  transactions,  in  the  purchase  and 
sale  of  the  stock,  were  not  performed  by  Last,  but  by 
the  trustees  alone.  That  the  sum  of  2490/.  I7«.  6d., 
the  produce  of  the  sale  of  the  two  sums  of  1458/.  Is,  6d. 
and  972L  ls»,  4  per  cent,  annuities,  was  paid  by  the 
trustees  to  the  bankrupt  Casey,  and  not  to  Mark  Last, 
as  alleged  in  the  petition.  That  the  trustees  had  still 
no  doubt,  that  both  the  bankrupts  were  perfectly  solvent 
at  the  time  of  the-  settlement,  and  thai  their  bankruptcy 
was  occasioned  by  extensive  losses  sustained  by  them 
after  the  marriage  of  Mark  Last,  by  the  great  deprecia- 
tion in  the  price  of  silk.  The  trustees  denied  the  alle- 
gation in  the  petition,  that  the  1000/,  delivered  to  them 
by  Agnes  Scott,  the  day  previous  to  the  marriage,  never 
was  her  own  proper  money ;  for  they  contended,  that 
the  gift  of  this  sum  to  her  by  Last,  was  a  valid  and  bond 
fde  gift,  in  consideration  of  the  intended  marriage;  and 
that  the  recital  in  the  marriage  settlement,  as  to  her 
being  possessed  of  this  sum,  was  a  true  and  correct 
recital.  And  the  trustees  positively  denied,  that  they 
ever  imagined  or  contemplated  any  fraud  or  deception 
whatsoever  upon  the  creditors  of  Last  and  Casey,  or 
upon  Casey  himself,  by  reason  of  the  marriage  settle* 
ment,  or  any  of  the  transactions  connected  therewith. 

The  bankrupt's  wife  also  deposed,  that  the  1000/.  was 
given  to  her  by  the  bankrupt  Last,  on  the  28th  June 
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1833,  and  that  she  retained  possession  of  it  until  she        1 837. 
delivered  it  to  the  trustees,  to  be  invested,  upon  the  terms      p^^     ^^ 
of  the  settlement ;  that  when  Last  gave  her  this  money,       ^^^ 
she  did  not  know  from  what  source  he  had  obtained  it, 
and  that  she  verily  believed  Last  to  be  possessed  of 
ample  means  of  presenting  her  with  this  sum ;  and  that 
she  never  contemplated  the  slightest  fraud  in  the  trans- 
action, either  against  the  creditors  of  the  partnership,  or 
against  the  bankrupt  Casey. 

Mr.  BetheUf  and  Mr.  Wilcock^  in  support  of  the 
petition.  The  principal  evidence  we  rely  upon  in  this 
case  is,  the  general  character  of  the  transaction ;  the 
chief  features  of  which  are,  the  false  recital  in  the  deed 
of  settlement,  that  the  1000/.  invested  in  the  funds  was 
the  money  of  Agnes  Scott,  the  bankrupt's  intended 
wife ;  and  also  the  false  entries  in  the  partnership  books, 
as  to  the  discount  of  the  three  bills  of  exchange,  to 
the  amount  of  1092/.  It  is  admitted,  that  there  is  no 
evidence  of  any  direct  interference  of  the  bankrupt's 
wife,  in  withdrawing  the  funds  of  the  partnership.  But 
it  appears,  that  1000/.  was  put  into  the  hands  of  Miss 
Scott  by  the  bankrupt  Last,  on  the  very  day  the  settle- 
ment was  executed,  and  handed  over  by  her  the  same 
day  to  one  of  the  trustees. 

Mr.  J.  Russell,  contra,  was  stopped  by  the  Court. 

Erskine,  C.  J. — In  this  case,  the  assignees  petition 
that  the  proof  for  25S3L  6s.  9d.,  made  under  the  fiat  by 
Mrs.  Last's  trustees,  may  be  expunged ;  or,  that  the 
dividends  thereon  may  be  paid  to  the  assignees  for  tlie 
benefit  of  the  joint  creditors.    And  the  application  is 
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1837.  madei  on  the  ground  that  the  marriage  settlement  of  the 
^''''^  bankrupt,  which  stated  that  Miss  Scott  had  1000/.  of 
Gvom       her  own  money,  as  well  as  all  the  subsequent  transactions 

and  otneii. 

connected  with  that  sum  and  the  other  money  settled 
on  her  by  the  bankrupt,  were  founded  in  fraud*  The 
proofi  however^  that  has  been  made  by  the  trustees-  is 
not  under  the  provisions  of  the  marriage  settlement,  but 
on  the  joint  bond  of  the  two  bankrupts,  the  considera- 
tion for  which  was  the  2480/.  advanced  by  the  trustees 
to  Last  and  Casey.  It  has  been  contended,  that  the 
whole  transaction  is  one  fraudulent  contrivance ;  fot  that 
the  money  so  alleged  to  be  advanced  by  the  trustees  to 
the  bankrupts  was,  in  fact,  withdrawn  from  the  funds  of 
the  partnership.  Now,  if  it  had  been  proved  that  the 
money  had  been  withdrawn  from  the  partnership  by 
Lastf  without  the  knowledge  of  his  partner  Casey,  and 
that  Miss  Scott,  his  intended  wife,  Was  privy  to  such 
abstraction  from  the  partnership  funds,  then,  I  think, 
that  the  assignees  would  have  had  good  ground  for  re- 
sisting the  proof,  or  for  petitioning  to  expunge  it,  if  ad« 
mitted  by  the  Commissioner.  It  certainly  does  seem, 
that  Last  wished  to  have  the  real  character  of  the  trans* 
action  concealed  from  third  persons,  by  making  false 
entries  in  the  partnership  books ;  although  these  entries 
do  not  appear  to  have  been  made  without  the  knowledge 
of  his  partner  Casey,  who  might  have  been,  and  most 
probably  wa6,  perfectly  cognizant  of  such  entries.  But 
there  is  not  the  slightest  evidence,  that  either  Mrs.  Last, 
or  the  trustees,  had  any  knowledge  that  the  1000/.  ad- 
vanced to  her  was  withdrawn  from  the  partnership 
fund.  Then,  as  both  Mrs.  Last  and  the  trustees  must 
be  taken  to  have  been  in  perfect  ignorance,  from  whence 
the  money  came  with  which  the  stock  was  bought ;  I  do 


and  others. 
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not  think  that  the  circumstances  of  the  case  show  such  a  1837. 
case  of  fraudi  as  to  deprive  the  trustees  of  a  right  of  proof  J!^^^^ 
against  the  joint  estates.  It  is  contended,  that  if  the  S^^n 
proof  is  to  be  retainedi  the  dividends  ought  to  be  paid 
to  the  assignees,  for  the  benefit  of  the  joint  creditors  of 
the  bankrupts,  on  the  ground  that  the  property  Was 
taken  from  the  joint  funds  of  the  partnership.  But  that 
circumstance  will  not  entitle  the  joint  creditors  to  the 
dividends  on  this  proof.  Whether  the  joint  estate  is 
entitled  to  a  proof  against  the  separate  estate  for  the 
1000/.  advanced  to  Mrs.  Last,  as  her  marriage  portion, 
is  quite  beside  the  present  question.  It  is  perfectly 
cle&r,  however,  that  the  creditors  are  not  entitled  to 
receive  any  portion  of  the  dividends  on  the  proof,  until 
the  whole  2500/.  is  made  up  to  satisfy  the  trusts  of  the 
settlement  for  the  benefit  of  Mrs.  Last  and  her  children. 
It  is  enough,  therefore,  for  the  Court  to  say  on  the 
present  occasion,  that  the  proof  ought  not  to  be  ex- 
punged ;  but  that  the  dividends  must  be  paid  into  Court 
for  the  benefit  of  the  parties  entitled  to  them. 

Sir  John  Cross. — The  assignees  contend  in  this  case, 
that  the  facts  which  are  stated  in  the  petition  amount 
to  a  fraud  on  the  part  of  the  bankrupt  Last ;  but  there 
is  no  evidence  whatever  of  any  participation  in  the 
fraud  on  the  part  of  the  wife.  The  sum  and  substance 
of  the  whole  transaction  seems  to  be,  that  Mrs.  Last 
contracted  a  marriage,  on  the  personal  security  of  the 
two  bankrupts  for  her  marriage  portion.  There  is  cer- 
tainly a  great  deal  of  unnecessary  machinery  and  con- 
trivance in  the  business ;  but  I  think  the  object  of  all 
this  was,  that  it  might  appear  to  the  persons  with  whom 
the  partnership  dealt,  that  Last  had  married  a  woman 
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1837.  with  1000/.  for  a  portion.  I  think,  also,  that  Casey 
Ex  parte  would  not  havc  entered  into  the  joint  bond  to  th§  trus' 
and'oihCTs  ^^^®*  Unless  he  had  imagined  that  lOOOZ.  had  been 
brought  into  the  capital  of  the  business.  There  is 
nothing,  however,  as  it  appears  to  me,  which  calls  upon 
us  to  expunge  this  proof.  What  shall  be  done  with  the 
dividends  is  an  ulterior  question.  The  Vice-Chancellor, 
in  Ex  parte  King,  in  the  matter  of  Severn  (a),  has  de- 
cided, that  under  such  circumstances  they  should  ac- 
cumulate until  the  loss  occasioned  by  the  bankruptcy 
was  made  good,  and  the  whole  of  the  principal  sum  was 
realized.  But  this  appears  to  me  to  be  contrary  to  the 
doctrine  of  Lord  Hardwiche. 

Sir  George  Rose. — If  the  facts  of  this  case  would 
warrant  the  Court  in  arriving  at  the  conclusion,  that  the 
proof  was  for  a  fraudulent  debt,  it  is  quite  impossible,  of 
course,  that  the  proof  could  be  permitted  to  stand.  But 
J  do  not  think  there  is  any  thing  in  the  case  to  justify 
that  conclusion.  There  seems  to  have  been,  certainly, 
a  contrivance  of  one  of  the  partners  to  withdraw  a 
portion  of  the  partnership  funds  for  a  particular  purpose; 
and  this  perhaps  will  entitle  the  joint  estate  to  prove  for 
the  amount  against  the  separate  estate  of  Last.  But 
Mrs.  La£t  and  the  trustees,  being  free  from  any  partici- 
pation in  this  contrivance,  we  cannot  say  that  this  is  a 
fraudulent  proof.  And  as  to  the  second  part  of  the 
prayer  of  the  petition,  that  the  joint  creditors  of  the 
bankrupts,  may  be  declared  to  be  entitled  to  the  benefit 
of  the  dividends  on  the  proof  during  the  life  of  the  bank- 
rupt La^t,  I  see  no  ground  for  our  making  such  an  order. 

(a)  1  Deac.  143. 
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The  order,  as  to  the  dividends,  must  be  the  common  order 
i?hich  the  Court  makes  on  these  occasions. 

The  Order  was,  that  the  proof  should  stand ; 
and  that  the  dividends  should  be  paid  into  the 
6ank|  to  be  laid  out  in  the  purchase  of  3  per 
cent,  annuitiesi  in  the  name  and  with  the 
privity  of  the  Accountant  in  Bankruptcyi  in 
trust  in  this  matter ;  that  the  interest  accruing 
due  thereon  should  be  invested  in  like  manner; 
and  that  the  costs  of  both  parties  should  be 
paid  out  of  the  joint  estate^  with  liberty  for 
either  party  to  apply. 


1837. 


£z  parte 

Crofts 

and  olhers. 


Ex  parte  Hadfield  and  another. — In  the  matter  of 

Barrow  and  Geddes. 

This  was  a  petition  of  exceptions  to  the  certificate  of 
the  Deputy  Registrar,  to  whom  it  had  been  referred,  to 
tax  various  bills  of  costs  of  the  petitioners,  for  business 
done  by  them  in  the  bankruptcy  subsequent  to  the 
choice  of  assignees  (a).  The  Registrar  having  made  his 
certificate  of  taxation,  the  matter  now  came  before  the 
Court  on  this  petition,  and  there  was  also  a  cross  peti- 
tion of  the  assignees  to  confirm  the  report  of  the  Regis- 
trar. The  petition  of  exceptions  stated,  that  the  whole 
amount  of  the  bill  of  costs  referred  for  taxation  was 
2185/.  13^.;  that  a  careful  calculation  had  been  made  by 
the  petitioners  of  the  actual  disbursements  and  outgoings, 


Weitmintter, 

Jan,  13,  16, 

and  20. 

Gray^sInnHall, 

March  23. 

See  post  for  the 
marginal  ab- 
stract of  the 
various  points 
decided. 


(cf)  See  Ex  parte  Chrhty,  4  Deac.&  Ch.  414. 
VOL.  II.  I 
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1837.       and,  reckoning  a  fair  average  ouday  for  conducting  the 

^"^^^^       business,  the  same  amounted  to  1860/.  lis.  dcf*.  leaving 

HAnriBLD      a  profit  of  955/.  0^.  6rf.,  and  no  more ;  that  the  Registrar 
ttid  anotlier* 

had  taxed  off  685/.  17«.,  which  being  deducted  from  the 

955/.  Os.  6d.,  left  only  a  profit  of  269/.  Ss.  lid. 

Mr.  Swanston,  and  Mr.  Anderdon,  in  support  of  the 

exceptions. 

TheVic6-Cban«      The  first  exception  iS|  that  the  oflScer  has  retaxed 

de!^  ^e  Com-'  ^^^^^  of  Certain  proceedings  in  Court,  vehich  have  been 

S^^rcMte  of  already  taxed  by  the  proper  officer  of  the  Court.     Cer- 


two  petiuoni      ^^j„  petitions  were  presented  to  the  Lord  Chancellor  in 

in  bankruptcy  *  * 

c*^'*'fRe       ^^^®  bankruptcy,  which  were  heard  by  the  Vice-Chan- 
refused  to  order  cellor,  who  referred  it  to  the  Commissioners  to  tax  the 

a  re-taxation  by 

the  Registrar,     costs  of  the  assignees  of  those  petitions,  and  directed 

(See  other 

marginal  notes,  that,  when  SO  taxed,  they  should  be  paid  out  of  the 

estate.  The  bills  were  accordingly  taxed  at  70/.  1 U.  4c/., 
and  69/.  4f.  11</.,  the  taxation  having  taken  place  four 
years  and  a  half  ago,  and  the  bills  were  for  business 
done  seven  years  ago.  The  Registrar  ought  not  to  have 
re-taxed  these  bills,  the  Vice-Chancellor  having  selected 
the  Commissioners  as  the  persons,  or  officers,  to  tax  the 
costs  which  were  awarded  by  the  Court. 


Mr.  Twiss,  and  Mr.  Keency  contrd.  We  say,  that  the 
Commissioners  miscarried  in  their  taxation,  and  allowed 
suras  which  ought  not  to  have  been  allowed.  The 
6  Geo.  4.  c.  16.  enables  any  creditor,  who  shall  have 
proved  to  the  amount  of  20/.,  if  he  be  dissatisfied  with 
the  taxation  of  any  costs  by  the  Commissioners,  to  have 
such  costs  settled  by  a  Master  in  Chancery ;  and  the 
3  &  4  Witt.4f.  c.  47.  s.  8.  empowers  the  Court  of  Review 
to  order  any  costs,  which  by  the  6  Cfeo.  4.  c.  16.  are 
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directed  to  be  taxed  by  a  Master  in  Chancery,  to  be        1837. 

taxed  by  one  of  the  Registrars  or  Deputy  Registrars  of      ex  parte 

the  Court  of  Bankruptcy.    If,  therefore,  a  Master  in    ^^l^^^ 

Chancery  would  have  had  jurisdiction  to  tax  these  bills, 

the  Registrar  has  now,  under  the  order  of  the  Court,  an 

equal  jurisdiction.    [Erskine,  C.  J.  The  Order  of  this 

Court,  that  was  made  on  the  hearing  of  the  petition  to  tax 

these  bills,  excepted  such  bills  as  had  been  taxed  by  the 

officer  of  the  Court  in  which  the  business  had  been  done.] 

The  Commissioners  were  not  the  proper  officers  of  the 

Court,  where  the  business  was  done. 

Erskine,  C.  J. — I  think  the  Commissioners  must  be 
considered  the  proper  officers  of  the  Court  for  this  pur- 
pose. The  Vice-Chancellor  made  the  Order,  that  the 
Commissioners  should  tax  these  costs,  and  that  the 
amount,  at  which  they  might  be  so  taxed,  should  be 
paid.  Now,  if  we  were  to  say,  that  the  costs  should  be 
re-taxed  by  the  R^istrar,  and  not  paid,  we  should  be 
annulling  the  Vice-Chancellor's  Order.  The  Registrar 
has  in  this  instance,  I  think,  mistaken  the  Order  of  the 
Court 


Mr.  Swanston,  and  Mr.  Anderdon,    The  next  excep-  When  law 
don  is,  as  to  the  disallowance  of  a  sum  of  19/.  19^.  5d.  iocun^Tydie 
Thb  sum  was  composed  of  law  charges,  partly  incurred  SSSSour^^ 


prerious  to  the  issuing  of  the  commission.    It  appeared,  and^tSewi^n!^ 
that  after  the  bankrupt  had  stopped  payment,  and  com-  ri^^STa^Si^t 


mitted  an  act  of  bankruptcy,  the  solicitors  were  con-  ^^^^\  P"^ 
suited  by  the  bankrupt  and  a  large  body  of  creditors,  y^l^ichthey were 
as  to  the  validity  of  a  lien  claimed  by  a  Mr.  jB.  Ander-  ^^^  ^^y  might 

"^  be  allowed  to 

don  on  a  large  quantity  of  cotton,  worth  near  7000/.,  the  assignees, 

under  "just 

which  had  been  improperly  deposited  with  him  by  the  allowances." 

\2 
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1837.  bankrupt.  A  case  was  prepared  for  the  opinions  of 
^^  ^^^  counsel ;  and^  under  the  sanction  of  their  opinions,  the 
Hadfield  soHcitors  advised  the  seizure  of  the  cotton  by  the  pro- 
visional  assignee;  which  was  done,  and  the  property 
retained;  and  no  persons  but  the  bankrupt's  creditors 
derived  any  benefit  from  such  seizure.  Now,  although 
these  items  could  not  be  allowed  as  part  of  the  petition- 
ing creditor's  costs,  yet  it  is  the  common  practice,  when 
he  incurs  costs  for  any  proceeding,  of  which  the  creditors 
generally  derive  benefit,  to  allow  such  costs  in  the  bills 
of  the  assignees  as  ''just  allowances  (a).'*  The  whole 
property,  in  respect  of  which  these  costs  have  been  in- 
curred, has  been  realized  to  the  estate,  and  made  avail- 
able to  the  creditors. 

Mr.  T\x>us^  and  Mr.  Keene,  contra.  This  sum  forms 
no  part  of  the  petitioning  creditor's  costs,  and  the  pro- 
vision as  to  ''just  allowances,"  in  the  106th  section,  re- 
lates solely  to  the  accounts  of  the  assignees. 

Erskine,  C.  J. — The  Court  referred  it  to  Mr.  Gregg, 
to  tax  the  bill  of  costs  incurred  since  the  choice  of  as- 
signees. Now,  although  this  sum  was  included  in  those 
.bills,  it  was  for  business  done  before  the  choice.  It 
would  seem,  that  the  Registrar  has  sti*uck  out  this  sum^ 
not  on  any  principle  of  taxation,  but  as  not  having  been 
referred  to  him  to  tax ;  and  in  so  doing  he  is  correct, 
within  the  terms  of  our  order.  The  assignees,  however, 
ought  to  be  allowed  it  under  "just  allowances." 

Sir  G.  Rose. — As  so  long  a  period  has  elapsed  since 
the  money  was  paid^  it  will  be  proper  to  allow  this  sum 

(a)  See  6  Geo.  4.  c.  16.  s.  106. 
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on  further  directions.    But  no  exception  lay  to  the  taxa^        1837. 
lion  of  this  bill ;  for  it  has  not,  in  fact,  been  taxed.    The       ^^^  p^^jg 
exception  should  have  been  to  the  amount  of  the  balance    ^nj  another. 
found  against  the  solicitor,  after  deducting  the  19/.  19^^ 
5d,y  which  he  should  not  have  deducted.     This  ex- 
ception, therefore,  must  be  disallowed;  but  the  sum 
may  be  allowed  on  further  directions,  subject  to  taxa- 
tion. 

Mr.  Swanston,  and  Mr.  Anderdon.    The  third  excep-  When  retainers 

....      .1       ,.     11  «  -  ^^    A     r  1   to  four  counsel 

tion  IS  to  the  disallowance  of  lees  paid  to  four  counsel  are  proper,  the 
in  the  Court  of  Chancery,  who  were  employed  in  cer-  fi^^n^e"vcring 
tain  proceedings  pending  before  the  Lord  Chancellor,  ^o"'^"®^*' 
The  solicitors  were  justified  in  retaining  that  number  of 
counsel,  on  account  of  the  lai*ge  sums  at  stake,  the  risk 
of  the  assignees,  and  the  difficulty  of  always  securing 
the  attendance  of  counsel ;  and  they  stated,  as  one  of 
the  benefits  derived  from  that  measure,  that  it  happened 
on  two  or  three  occasions,  that  ex  parte  applications  to 
the  Court  were  detected  by  the  agents  of  the  solicitors 
constantly  watching  in  Court,  and  were  therefore  de- 
feated by  immediately  instructing  one  or  other  of  the 
counsel  so  retained^  who  happened  to  be  in  Court  at  the 
time.  It  is  well  known  in  practice,  that  when  a  counsel 
has  been  retained,  the  omission  to  deliver  a  brief  to  him 
forfeits  the  benefit  of  the  retainer ;  and  the  party  giving 
the  retainer  cannot  afterwards  require  the  exclusive  as- 
sistance of  such  counsel,  in  preference  to  other  suitors. 
In  the  present  instance,  the  Registrar  has  allowed  the 
retainers  to  all  four  counsel,  but  has  only  allowed  the 
fees  for  briefs  delivered  to  two.  Now,  if  the  four  re- 
tdners  were  proper,  it  was  of  course  to  allow  for  four 
briefs. 
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1837. 


Ex  parte 

Uadfibld 

aadanotber. 
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Mr.  Twiss,  and  Mr.  Keene.  Some  of  the  briefs  were 
delivered  before  the  petitions  were  answered  for  hear- 
ing ;  some  were  delivered  after  the  Orders  were  made ; 
and  others  wece  mere  precautionary  briefs,  which  were 
not  delivered  on  any  particular  petition  or  motion,  but 
because  the  other  side  might  possibly  apply  ex  parte  to 
vary  the  Order.  It  was  on  these  grounds  that  the  briefs 
were  disallowed  by  the  Registrar.  This  is  merely  a 
question  of  quantum  ;  and  it  has  been  decided,  in  Fen^ 
tan  V.  Crickett(a),  that  the  Court  will  not  interfere  with 
the  decision  of  the  taxing  officer  on  a  mere  question  of 
quantum. 


EfiSKiNB,  C.  J. — The  taxation  here  is  between  soli- 
citor and  client,  and  not  between  party  and  party; 
and,  therefore,  if  four  retainers  were  allowed  by  the 
Registrar,  he  ought  consistently  to  have  allowed  the 
briefs. 

A  fee  paid  to         Mr.  Swcmston,  and  Mr.  Anderdon.    The  ground  of 
setUiDg  a  peti-    our  objection  on  the  fourth  exception  is,  that  the  Regis- 
ruptcy,  which  is  trar  has  also,  in  this  instance,  taxed  the  costs  as  between 
ooureeris  allow.  P^rty  and  party,  instead  of  between  solicitor  and  client ; 
of  wsi**"^*"*  and  the  same  objection  applies  to  all  the  other  disallow- 
ances.   In  the  first  place,  he  has  disallowed  fees  to 
counsel  for  settling  petitions,  which  were  of  a  special 
nature,  and  required  to  be  settled  by  counseL 

Mr.  Ihoiss,  and  Mr.  Keene,  referred  to  In  re  Gray{h)i 
where  the  Court  confirmed  the  disallowance  by  the  Re- 
gistrar, of  a  fee  to  counsel  for  settling  a  petition. 


(a)  3  Mad.  496. 


(6)  1  Deac.  105. 
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Mr.  SwaH9toiu  That  was  a  case  between  party  and 
party. 

The  Court  thought  the  practice  ought  to  be  settled ; 
and  directed  Mr.  Barber,  the  Registrar,  to  inquire  and 
report  what  the  practice  was  in  this  respect  on  petitions 
ia  lunacy,  and  other  matters,  in  the  Court  of  Chancery. 
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£z  parte 

Uadfixlo 

andaneUior. 


EaaKiNE,  C.  J.,  on  this  day  stated  that  the  Registrar  January  16. 
had  inquired  what  the  practice  was  in  the  Court  of 
Chancery,  and  that  the  three  senior  clerks  in  the  Six 
Clerks'  Office  had  reported,  that  in  taxing  costs  in  a 
cause  as  between  solicitor  and  client,  the  fee  to  counsel, 
for  settling  petitions,  is  only  allowed  when  the  petition 
is  of  a  very  special  nature  ;  but  that  in  cases  of  lunacy, 
the  fee  to  counsel,  for  settling  all  petitions,  except 
those  of  course,  was  allowed.  It  seems,  therefore,  to 
be  highly  proper,  that  petitions  in  bankruptcy,  which 
are  not  petitions  of  course,  should  be  settled  by  counsel. 

Sir  J*  Cross,  and  Sir  G.  RosB,  concurred  in  this 
suggestion. 


Mr.  Swamton,  and  Mr.  Anderdon.  The  fifth  excep- 
tion is  to  the  disallowance  of  a  charge  of  &•  %d.  for  at^ 
tending  to  file  each  affidavit,  and  afterwards  for  an  office 
copy  thereof^  and  examining  the  same ;  the  Registrar 
having  allowed  only  one  fee  of  Qs.  8d.  for  filing  several 
affidavits,  where  they  happened  to  be  filed  at  the  same 
time.  We  contend,  that  6^.  8d,  should  have  been  al- 
lowed for  each  affidavit;  for  in  one  of  the  tables  of  costs 
in  bankruptcy,  which  were  sanctioned  by  Lord  Lynd- 
ktsrst,  under  the  head  **  Where  a  petition  to  the  Lord 


Where  several 
affidavits  are 
filed  at  the  same 
time,  the  soli- 
citor is  entitled 
to  a  fee  for  only 
one  attendance ; 
and  if  the  affi- 
davits are  filed 
at  different  times 
in  the  same  day, 
it  will  then  de- 
pend upon  cir- 
cumstances, 
whether  a 
charge  for  more 
than  one  attend- 
ance will  be 
allowed. 
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1837.        Chancellor  is  necessary/'  the  following  item  appears. 
Ex  parte       "Attending  to  file  affidavit,  and  afterwards  for  office 
^drC    copy,  &.  W."  (a) 

Erskine,  C.  J. — The  words  are  rather  ambiguous ; 
but  the  table  of  costs  referred  to  seems  not  so  much 
intended  to  alter  the  practice,  as  to  be  a  guide  to  the 
Commissioners ;  for  if  it  decided  the  practice,  it  would 
exclude  the  fee  for  settling  a  petition,  which  is  the  sub- 
ject of  the  last  exception.  The  way  in  which  the  point 
has  been  argued  raises  the  general  question,  whether  the 
taxing  officer  is  bound  to  allow  6s.  8d.  for  every  affidavit 
filed,  although  there  is  only  one  attendance, — that  is, 
whether  the  solicitor  can  charge  nineteen  attendances, 
when  he  files  nineteen  affidavits  in  a  lump.  It  is  not 
pretended,  that  this  charge  is  allowed  in  any  other  Court; 
but  it  is  said,  that  Lord  Lyndhurst^  when  Lord  Chan- 
cellor, sanctioned  a  new  scale  of  allowances  in  bank- 
ruptcy, and  that  this  charge  appears  in  one  of  the  tables 
of  costs  submitted  to  him  for  his  approbation.  But  if  it 
was  intended,  that  6«.  8cf.  should  be  allowed  for  every 
affidavit  which  a  solicitor  takes  in  a  parcel  together  to 
be  filed,  it  would  have  been  thus  expressed  in  the  table 
of  costs,  '^  Attending  to  file  affidavits,  each  Qs.  Sc/.^  I 
cannot  say,  that  Mr.  Gregg  has  done  wrong  in  the  pre^ 
sent  instance ;  though  if  several  affidavits  are  filed  at 
different  times  on  the  same  day,  it  might  depend  on  cir*^ 
cumstances,  whether  the  solicitor  would  not  be  entitled 
then  to  a  charge  for  more  than  one  attendance. 

Sir  J.  CROSS.-«>Supposing  there  is  no  rule  on  the  sub* 
ject^  it  must  be  considered  a  monstrous  charge,  to  demand 

(a)  MODt«  &  M.  153. 
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nineteen  times  Gs.  8d.  for  one  attendance;   nor  do  I        18^7. 
thinki  that  the  item  in  the  table  referred  to  leads  to  such       ,^^^ 

tjx  parte 

a  preposterous  and  strange  construction*  Hadkield 

and  aDother. 

Sir  G»  Rose  concurred  in  opinion,  that  this  exception 
should  be  overruled. 

Jantiary  16. 

Mr.  Swanstofif  and  Mr.  Anderdon.    The  sixth  excep-     iq  taxing  the 

..         .         ,  .  ^      .  .•  Ta.    i_         1  solicitor's  bill  of 

tion  mvolves  a  very  important  question,     it  has  long  costs,  the  Re- 
been  the  custom  at  Manchester  for  Commissioners  of  a*^^erai  niie^** 
Bankrupt  to  hold  two  meetings  on  the  same  day,  in  cases  ^  dSalbw^^' 
of  emergency^  and  for  the  accommodation  of  parties.     In  ®^®^  ^^a^  ^^^ 
the  present  case,  a  meeting  was  held  on  one  occasion  to  Commissioners, 

*^  '  ^  for  holding  a  se- 

examine  a  Mr.  B.  Anderdon,  which  occupied  several  cond  meeting  on 

the  same  day : 

hours ;  in  the  course  of  which  one  of  the  bankrupts,  — HeW,  that  he 

"^^^  DO' justified 

against  whom  a  warrant  had  issued,  gave  notice  of  a  insodomg^for 

the  adjournment 

wish  to  be  examined  the  same  day,  and  the  Commis-  of  a  meeting, 
sioners  thereupon  appointed  a  second  meeting  for  that  tireiyinthedU- 
purpose  at  the  close  of  AnderdorCs  examination ;  which  com^missioncrs 
meeting  was  held  at  half-past  six,  and  he  was  examined  p^egume'th^t*^ 
from  that  time  to  midnight,  when  he  was  left  in  custody  '!*®  Commis- 

°     '  "^    sioners  had  rea- 

of  the  messenger.     On  another  occasion,  Mr.  Anderdon  son  for  such  ad- 

^  journment,  until 

having  been  examined  for  three  hours,  his  examination  the  contrary  is 

shown  by  the 

was  adjourned  till  three  o'clock  the  same  day,  and  then  party  objecting 

to  the  charge. 

continued ;  and  fees  were  paid  to  the  Commissioners  and     Held,  also, 
counsel  for  each  meeting.     The  Registrar  has  disallowed  ^iii  not  call  on 
all  fees  for  the  second  meeting,  which  forms  the  subject  sioners  to  i«- 
of  the  present  exception.    Now  if  it  is  decided,  that  the  aUe'^^to'^rave 
Commissioners  were  wrong  in  taking  two  fees  on  the  ^d|"f^^'^^ 
same  day,  the  most  serious  consequences  would  follow ;  "°^«"  ^^^1  ^ 
for  they  would  be  disabled,  under  the  22nd  section  of  petition, 
the  Bankrupt  Act  (a),  from  ever  again  acting  as  Com* 

(a)  6  Geo.  4.  c  16. 9. 22.. 
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1837.       missioners  under  any  commission.     Before  these  two 
£x  parte      ^^^^  ^^^  disallowed,  therefore,  the  Commissioners  ought 

and  wiShcr.  **  '^^^  ^^  ^^^^  ^^^^  served  with  the  petition.  Ex  parte 
Kirby  (a)  is  the  case,  which  has  been  the  cause  of  this 
matter  coming  before  the  Court ;  but  the  ground  of  Lord 
Lyndhur8t\  decision  in  that  case  wajs,  that  the  Commis- 
sioners had  taken  two  travelling  fees,  and  that  the  ad- 
journments of  the  meetings  were  colourable^  and  for  the 
unfair  purpose  of  gaining  two  fees,  when  there  was  but 
one  meeting  in  feet  Lord  Lyndhurst  does  not  say, 
that  under  no  circumstances  whatever  must  there  be  a 
second  meeting  held  on  the  same  day, — but  that  the 
Commissioners  could  not,  by  a  mere  entry  of  an  adjourn- 
ment on  the  proceedings,  be  permitted  to  hold  a  second 
meeting,  when  the  adjourned  meeting  must  be  considered 
as  forming  one  continued  meeting.  In  this  case  there 
were,  bona  fide,  two  distinct  meetings ;  for  the  Commis* 
sioners,  after  being  occupied  for  several  hours  with  the 
examination  of  Anderdan,  were  pressed  by  one  of  the 
bankrupts  to  take  his  last  examination,  and  adjourned 
the  meeting  for  this  express  purpose ;  which  was  wholly 
distinct  from  the  purpose  and  object  of  the  previous 
meeting.  In  Bowlegs. Pmring{b\  where  the  expenses 
of  a  meeting  to  take  a  mortgagee's  account  were  disputed 
by  the  mortgagee,  Mr.  Justice  Burrough  sa)rs,  ^'  From 
my  experience  as  a  Commissioner,  I  do  not  hesitate  to 
say,  that  separate  meetings  may  be  held  for  purposes 
of  this  description  in  the  course  of  the  same  day.'' 
[Er shine i  C.  J.  If  you  can  show,  that  the  second  meeting 
was  on  the  application  of  the  solicitor,  then  I  think  the 
Commissioners  are  entitled  to  the  fees  for  the  second 
meeting.]    We  say,  that  the  Commissioners  had,  on  one 

(a)  Mont.  &  M.  405.       (h)  6  Moon,  296  i  5.  C.  2  Brod.  U  B.  457. 
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of  the  occasions  referred  to,  exhausted  the  time  allotted       1837. 
for  the  first  meetingj  and  that  they  had  therefore  a  right      ^^^^ 
to  adjourn  the  meeting  to  another  period  of  the  day.      h^dpibld 
[Erskinef  C.  J.  In  that  case,  you  make  the  adjournment 
of  the  meeting  to  have  been  for  the  convenience,  not  of 
the  solicitor^  but  of  the  Commissioners.]    Upon  referring 
to  one  of  the  affidavits,  it  is  there  stated,  that  the  second 
meeting  was  for  the  declared  purpose  of  declaring  a  divi- 
dend, to  which  Anderdan^s  examination  was  adjourned. 

Mr.  Ikoiss  and  Mr.  Anderdan,  contra.  The  charge 
for  the  dividend  meeting  has  already  been  allowed  by 
the  officer.  It  is  admitted,  that  where  the  second  meet- 
ing was  for  a  perfectly  distinct  matter,  the  fees  ought  to 
have  been  charged ;  but  in  several  instances  this  was  not 
the  case.  In  re  Witham  {a),  which  is  mentioned  in  a 
note  to  the  case  of  Ex  parte  Kirby,  upon  a  petition 
excepting  to  the  Master's  report,  in  which  he  had  dis- 
allowed certain  charges  for  fees  paid  to  the  Commis- 
sioners, for  the  adjournment  of  a  meeting  to  another 
period  of  the  same  day  on  which  a  former  meeting 
had  taken  place,  Lord  Eldon  ordered  the  Master's 
report  to  be  confirmed.  With  respect  to  the  objection, 
that  the  Commissioners  have  not  been  served  with  this 
petition,  the  same  objection  would  apply  when  counsel's 
fees  have  been  deducted  on  the  taxation  of  a  solicitor's 
bill.  Are  they  also  to  be  served  with  a  petition,  when 
their  fees  are  objected  to  ? 

Ebskine,  C.  J. — There  is  a  great  distinction,  I  think, 
between  another  meeting  on  the  same  day  for  a  distinct 
purpose,  and  an  adjourned  meeting  where  the  same  in- 
quiry is  proceeded  with.    But  it  lies  on  the  party  ob- 

(a)  Mont.  &  M.  407,  note  (b). 
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1837.       by  the  Registrar  of  the  solicitor's  charge  for  two  clerks 

^^^"^       attending  the  various  meetings  of  the  Commissionera. 

Hadfield      The  Registrar  had  allowed  the  charge  for  one  clerk's 

and  another. 

the  attendance  Attendance  at  one  or  two  meetings,  but  had  disallowed 
derk  aTwicr^  the  charge  entirely  as  to  the  other  meetings.  We  con- 
COTunusionwB  ^^^  *^*  ^®  attendance  of  two  clerks  was  necessary, 
unless  he  showg  fi^^m  t[|g  number  of  witnesses,  and  the  general  amount 

a  special  neces-  ^ 

sity  for  the  at-    of  business  at  each  of  these  meetings.    The  table  of 

tendance  of  an  . 

extra  clerk.  costs  before  referred  to,  which  was  settled  by  Commis- 
sioners appointed  for  that  purpose  by  Lord  lAfudhvrst^ 
allows  a  charge  for  extra  clerks,  at  the  discretion  of 
the  Commissioners  (a).  In  this  case  there  was  a  neces- 
sity for  extra  clerics ;  and  Uie  practice  is,  even  to  allow 
the  charge  for  one  clerk  at  private  meetings. 

Mr.  TwisSi  and  Mr.  Keene^  contra.  The  charge  for 
the  attendance  of  a  clerk  at  private  meetings  was  dis- 
allowed by  the  Registrar,  because  the  solkitor  himself 
is  then  sufficienUy  disengaged  to  be  able  to  take  down 
the  depositions.  With  respect  to  some  of  the  public 
meetings,  the  Comnussioners  had  allowed  the  charge  foi* 
two  clerks  at  6$.  each,  and  the  Registrar  has  allowed 
one  clerk  at  10^.,  which  comes  to  the  same  thing. 

Erskine,  C.  J. — As  to  this  charge,  it  is  stated  in  the 
table  of  costs  referred  to,  that  the  solicitor  is  entitled  to 
a  fee  of  IL  at  each  meeting  for  himself  and  clerk.  I 
think  that  fee  was  intended  to  include  the  charge  for  the 
attendance  <^  the  solicitor  and  one  clerk ;  and  that  an 
extra  clerk  is  only  to  be  allowed,  when  a  special  neces- 
sity for  his  attendance  is  made  out  to  the  satisfaction  of 
the  taxing  officer. 

(a)  See  Mont  &  M.  148. 
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Mr.  SvHxnston,  and  Mr«  Anderdon.    The  eighth  ex-       1837. 
oeption  is,  that  the  Registrar  has  disallowed  the  chaises      sT^ 
for  advertising  the  meetings  of  the  Commissioners  in  the    J^^^!!^ 
provincial  newspapers.    The  practice  is  at  Manchester,  Charges  for 
after  the  choice  of  assignees^  to  insert  the  notice  of  the  mJSiDgs°of  the 
adjudicatioQ  of  the  bankruptcy  and  of  the  two  public  i^UrJ^fn" 
meetings  in  three  of  the  Manchester  newspapers,  which  after°Se*^av"' 
are  in  greater  circulation  there  than  the  Gazette.  been  inserted  in 

°  the  Gazette, 

will  not  be  al- 
lowed. 

Erskink,  C.  J«*— It  appears,  that  the  solicitor  has,  in 
this  instance,  acted  on  the  general  practice  that  prevails 
at  Manchester,  in  advertising  in  the  county  papers  the 
notices  already  advertised  in  the  Gazette ;  and  it  would 
be  hard,  perhaps,  that  the  solicitor,  who  has  been  thus 
misled,  should  have  to  pay  the  costs  of  the  advertise- 
ments out  of  his  own  pocket.  But  it  must  be  under- 
stood by  solicitors,  that  the  practice  is  improper,  and 
will  not  in  future  be  allowed  to  prevail. 

Sir  John  Cross. — The  allowance  of  these  costs  on 
the  present  occasion  is  not  to  be  drawn  into  a  precedent, 
and  probably  another  time  the  Court  will  disallow  them, 
even  though  the  solicitor  himself  has  paid  them. 


Mr.  SwmsUm,  and  Mr.  Anderdon.    The  ninth  excep-  An  aasigiiee, 
tion  is  to  tlie  disallowance  of  a  charge  of  S/.,  for  pre-  aftda^it  to  dis- 
paring  aflSdavits  of  two  of  the  assignees,   who  were  ^^nU  attend- 
tinable  to  attend  the  audit,  and  who  were  therefore  audftfmust  pay 
obliged  to  account  for  their  absence.    In  this  bank-  ^^^^^^  ^^  **** 
niptcy  there  were  four  assignees,  only  two  of  whom  had 
received  any  monies  belonging  to  the  bankrupt's  estate ; 
and  those  two  attended  the  Commissioners.    The  two 
others  had  received  nothing,  and  made  affidavit  of  the 
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1837.        fact^  that  they  had  not  any  thing  to  account  for.    The 

^^^       Commissioners  had  a  discretionary  power  to  dispense 

tiadpield      ^ith  the  attendance  of  the  assimeesy  on  good  cause 

ood  another. 

shown  to  them^  on  oath,  for  their  absence. 

Erskine^  C.  J. — It  would  have  been  less  expensive 
to  the  estate,  if  the  assignees,  who  resided  within  two  or 
three  miles  of  Manchester,  had  attended  the  audit,  and 
had  had  their  travelling  expenses  allowed,  than  to  be 
burthened  with  this  charge  of  preparing  affidavits  de- 
tailing the  causes  of  their  absence.  The  officer  has 
done  right,  in  disallowing  this  charge.  If  it  is  not  con- 
venient to  an  assignee  to  attend  the  Commissioners,  he 
must  pay  the  costs  of  dispensing  with  his  attendance,  as 
well  as  a  petitioning  creditor  who  is  unable  to  attend  at 
the  opening  of  a  fiat. 

Sir  George  Rose. — If  the  assignees  have  made  affi- 
davits for  their  own  convenience,  they  must  pay  for 
them.  But  I  should  like  to  know  what  authority  the 
Commissioners  have  to  take  the  audit  of  the  assignees, 
on  affidavit  (a). 

After  a  bill  has       Mr.  Stoanstofi,  and  Mr.  Anderdon.    The  tenth  excep- 

been  ordered  to 

be  taxed,  items  tion  is,  that  the  Registrar  refused  to  let  the  solicitors 
drawn  from  it,  rectify  some  errors  and  omissions  in  those  bills,  which 
inserted.  '  "^    had  been  taxed  by  the  Commissioners.    In  the  course 

of  the  taxation  by  the  Registrar,  it  was  discovered  that 
the  solicitors  had  inserted  some  items  by  mistake,  which 
ought  not  to  have  been  inserted,  and  had  omitted  others 
by  mistake;  but  the  Registrar  refused  to  strike  out 
the  one,  or  allow  the  other  class  of  items.    The  so- 

(a)  See  £x  yarte  Heatherley,  ante,  93« 
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licitors  then  made  out  a  fresh  bill,  omitting  those  items  1837. 
which  had  been  inserted  by  mistake,  and  introducing  y^"^ 
those  which  had  been  inadvertently  omitted.    This  bill      Hadfikld 

*'  ana  another. 

the  Registrar  refused  to  tax. 

Erskine,  C.  J. — This  is  a  new  bill,  to  which  the 
Order  of  this  Court  did  not  apply.  The  Court  directed 
the  bill  to  be  taxed,  as  it  stood  at  the  time  when  the 
Order  was  made.  The  Registrar  was  right,  therefore, 
as  to  the  matter  of  this  exception. 

Mr.  Swanston,  and  Mr.  Anderdon,  in  opening  the  next     An  exception 

.,     1        .  ,.    ,  ,.  1.11       to  the  disallow- 

exception,  said,  that  it  applied  to  several  items  which  the  ance  of  certain 
Registrar  had  improperly  disallowed.     [Erskine,  C.J.  l^ngoffice^r 
If  the  disallowance  of  any  of  the  items  involve  a  ques-  Sned,  unlMs  H 
tion  of  principle,  the  Court  will  hear  the  objection,  but  Lwprin^^^^^ 
not  otherwise.]     An  item  of  6s.  8d.  is  charged  for  at- 
tending to  serve  an  order  on  a  Mr.  Johnston,  when  he 
was  not  at  home.     This  is  disallowed  on  a  general  prin- 
ciple, not  to  allow  any  charge  for  an  attendance,  which 
was  productive  of  no  good. 

Mr.  Twiss.  There  is  no  evidence  that  the  disallow- 
ance proceeds  on  that  ground.  The  taxing  ofRcer  is  the 
proper  judge  of  the  propriety  of  such  charges,  in  the 
same  manner  as  he  is  of  what  ought  to  be  allowed  for 
the  attendance  of  witnesses. 

Erskine,  C.  J. — It  certainly  does  not  appear,  why 
this  6s.  8d.  was  disallowed.  If  the  parties,  therefore, 
cannot  agree  as  to  the  reason  for  the  disallowance,  we 
must  require  the  attendance  of  the  Registrar,  to  inform 
us  how  the  fact  was,  and  to  state  the  practice,  as  to  al- 

VOL.  II.  R 
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1837.        lowing  or  disallowing  a  charge  for  serving  process  in- 
Ex  parte      effectually, 

HlDnELD 

andaooUier. 

The  matter  was  then  ordered  to  stand  over  till  Friday 
next. 


January  20.  Mr.  Stoanston  now  begged  leave  to  advert  again  to 
the  tenth  exception.  It  becomes  a  material  question, 
with  a  view  to  the  result  of  the  taxation,  if  a  sixth  is 
taken  off,  whether  a  sum  of  50/.  is  to  be  considered  as 
deducted  from  the  bill  previous  to  the  taxation.  It  ap- 
pears, that  the  petitioner,  Mr.  Hadfield,  before  the  bill 
was  taxed,  wrote  to  the  solicitor  for  the  adverse  party, 
informing  him  there  was  an  error  in  the  bill  delivered  to 
the  amount  of  50/.,  and  that  he  was  willing  to  abandon 
all  claim  to  that  sum.  In  Marshall  v.  Itord  Oxford  {a\ 
the  solicitor  whose  bill  was  ordered  to  be  taxed,  with 
the  Ma8ter*s  permission,  struck  out  several  items  inserted 
by  mistake;  the  bills  were  then  taxed,  and  less  than 
one^sixtb  taken  off;  but  if  the  items  struck  out  had  been 
included,  more  than  one-sixth  would  have  been  taxed 
off;  and  it  was  held,  under  these  circumstances,  that 
the  solicitor  might  so  deduct  the  items  inserted  by  mis- 
take, and  that  as,  afler  such  deduction,  one-si^th  was 
not  taxed  off,  the  solicitor  was  not  to  pay  the  costs  of 
taxation* 


Mr.  TwisSy  contrct.  The  letter  of  Mr.  Hadjield,  point- 
ing out  the  over-charge,  was  not  written  until  some  time 
after  the  petition  was  presented ;  and  the  amount  of  the 
bill  had  also  been  actually  paid  before  the  error  was 
mentioned.    He  then  begged  to  refer  the  Court  to  a 

(a)  5  Simons,  466. 
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case  applicable  to  the  sixth  exception^  which  was  already        1837. 
disposed  of.     In  Ex  parte  Inman  (a)  it  was  held,  that       ^^     ^^ 
a  solicitor  must  pay  the  costs  of  the  taxation  of  his  bill,     IJj^'^'^h^ 
which  was  reduced  more  than  one-sixth  of  the  amount, 
from  the  Master  disallowing  extra  fees  paid  to  the  Com- 
missioners. 

Ebskine,  C.  J. — The  question  we  have  now  to  con- 
aider  is,  whether  the  Registrar  was  right  in  refusing  per- 
mission to  the  solicitor  to  strike  out  those  items ;  which 
question  can  only  become  material,  as  to  the  costs  of  the 
taxation;  but  as  the  liability  to  these  last-mentioned  costs 
may  be  decided,  independently  of  the  amount  of  the  items 
proposed  to  be  withdrawn,  it  will  be  better  that  the  ques- 
tion should  stand  over,  till  the  result  of  the  taxation  is 
known.  As  to  the  case  of  £x  parte  Inman,  the  point 
there  decided,  with  reference  to  the  fees  paid  to  the  Com- 
missioners, was  very  different  from  the  one  in  this  case  ; 
here,  the  only  question  was,  whether  it  was  proper  for 
the  Commissioners,  under  the  circumstances,  to  receive 
fees  for  holding  a  second  meeting  on  the  same  day ; 
there,  the  charges  were  contrary  to  the  act  of  parliament. 

Ordered  to  stand  over  till  the  taxation  was 
completed. 

March  23. 

The  Registrar  having  finished  taxing  the  bills,  and  After  a  soli- 
having  included  the  amount  of  the  items  withdrawn  in  been  ordered  to 
the  amount  taxed  off,  which  made  the  sum  taxed  off  eaoDot  with- 
more  than  a  sixth  of  the  whole  bill,  the  petition  was  now  c^ideraUon^ 
in  the  paper  of  this  day  to  be  finally  disposed  of.  offiSJi^^Ls 

The  solicitors  had  made  affidavits,  that  they  were  not  Jn^'^'If^is, 
aware  of  any  mistakes  in   the   bills   when   they  were  ^^?*  so  as  to 

"^  *'  exclude  them 

{a)  Buck.  129. 

k2 
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1837.        originally  delivered;    that  they  afterwards  discovered 
«  certain  errors,  which  were  perfectly  unintentional,  and 

Hadiisld     must  have  been  obvious  to  every  one ;  and  that  before  the 

and  another.  ^ 

from  the  calcu-  order  for  taxation  was  obtained,  they  pointed  out  the 
wt  oHbe  bill  *  errors  to  the  solicitor  on  the  other  side,  and  informed 
a^.^^nWwp'  ^^™  ^^^^  ^^^y  abandoned  all  the  erroneous  items. 

C.  J.  diuent. 
Where  a  bill 

previouiiy  taxed      ^f  y.  Swanston.  and  Mr.  Anderdon.    The  case  of  Marr 

by  the  ComiDis- 

sionenii  refer-  shall  v.  Lord  Oxford  {a\  which  was  cited  when  this 

red  for  re-taza« 

tioD  by  the        matter  was  last  before  the  Court,  is  very  strong  in  favour 

officer  of  the 

Court,  the  itemi  of  the  point  we  are  now  contending  for,  namely,  that  the 
CommissioDen,  items  abandoned  by  the  solicitors  ought  not  to  be  in- 
diiaiiow^Ml*  eluded  in  the  amount  taken  off  on  taxation ;  and,  con- 
gfstraroDthe  sequeutly,  that  the  costs  ought  not  to  be  paid  by  the 
tTbrSd^  solicitor.  But  there  are  two  points  of  distinction  to  be 
m  the  computa-  noticed  between  that  case  and  this,  which  make  strondy 

tion  of  the  one-  '  ^  ^ 

•ixth.  in  favour  of  the  present  argument.     In  our  case,  we  cor- 

rected the  error  before  the  order  for  taxation  was  pro- 
nounced ;  there,  the  correction  was  not  made  until  after 
the  order ; — in  our  case,  the  Registrar  did  not  strike  off 
the  items  in  the  course  of  taxation ;  while,  in  the  other 
case,  they  were  struck  out  by  the  Master,  or  with  the 
Master's  permission,  at  least,  during  the  progress  of  the 
taxation.  Here,  the  Items  were  withdrawn  before  the 
taxation  began,  and  they  consequently  formed  no  part  of 
the  solicitor's  demand  at  the  time  of  taxation.  In  Mar^ 
shall  V.  Lord  Oxford  a  reference  was  made  to  Jtigby  v. 
Edwards  {b),  where,  a  part  of  a  bill  having  been  struck 
out  before  taxation,  the  Vice-Chancellor  decided  it  was 
to  be  included  in  the  calculation  of  the  one-sixth  ;  but  that 
decision  is  stated  by  Mr.  Beames  in  his  book  of  costs  (c), 

(ii)5  SimoDS,  456«  ante,  p.  130.  (6)  5  Madd.  20. 

(c)  Beames  on  Costs,  301,  382. 
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where  there  is  a  further  account  of  the  casc»  to  have        1837. 
been  reversed  on  appeal.     In  accordance  with  the  prin-       ^ 
ciple  laid  down  in  Marshall  v.  Lord  Oxford,  it  has      Hadpield 

'  and  aootber. 

been  decided  also  at  law,  that  where  the  reduction  of 
one-sixth  of  the  amount  of  the  bill  is  occasioned^  not 
by  the  particular  items  being  taxed,  but  by  a  whole 
branch  of  it  being  disallowed,  the  attorney  is  not  liable 
to  pay  the  costs  of  taxation ;  White  v.  Milner  (a).  So 
in  a  more  recent  case  in  the  King's  Bench,  where  the 
Master  struck  off  a  part  of  the  charges  of  an  attorney's 
bill,  on  the  ground  that  the  client  was  not  the  person 
liable  for  such  part,  it  was  held,  that  the  disallowance  of 
such  part  was  not  a  reduction  upon  taxation,  within  the 
clause  of  the  statute,  3  Geo.  2.  c.  23.  s.  23. ;  Mills  v. 
Revett  (ft).  In  Pytches  v.  Revett  (c)  Lord  Eldon,  in 
commenting  on  the  principle  laid  down  in  White  v. 
Milner,  says^  ''  that  principle  is  intelligible  enough,  that 
if  A.  B.  objects  against  C.  D.  considering  as  part  of 
a  taxable  bill,  the  costs  of  a  certain  suit  in  that  bill,  he 
cannot  be  heard  to  say,  that  that  has  been  taxed,  which 
he  has  objected  should  not  be  taxed  at  all"  {d) ;  and  in 
another  part  of  his  judgment  he  says,  ^'  the  justice  of 
the  case  seems  to  me  to  be,  that  the  bill  should  be  con- 

(fl)  2  u.  Bl.  357. 

{b)  1  AdoL  &  £.  856.  (r)  Beames  on  Ccsts,  385. 

{<£)  There  ii,  howerer,  great  force  in  the  distinction  drawn  by  Sir  John 
htatk  on  this  subject  in  the  case  of  Righif  v.  Edwards,  5  Madd.  20.  He 
lays  "  the  principle  appears  to  be,  that  whenever  items  in  a  bill  of  costs 
weald  be  properly  taxable,  if  the  facts  alleged  by  the  solicitor  were  true,  and 
tU  items  are  deducted  because  he  has  not  established  those  faets,  the 
amount  would  reckon  as  a  deduction,  in  the  question  of  costs  of  taxation. 
That  in  the  case  in  H.  Blaekstone,  the  items  would  not  haTe  been  taxable 
between  the  solicitor  and  client,  assuming  the  statement  of  the  solicitor  to  be 
tnie ;  because  there  the  client  was  only  alleged  to  be  a  surely  for  the  payment 
^  the  bill ;  which  could  not  therefore  be  taxed  behind  the  back  of  tfaft 
principal. 


f» 
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1S97.       sidered  as  reduced  by  what  was  struck  out  in  the  taxa- 

Eir  parte      ^^^  ^^  ^^^  ^^^^  »  *"^  ^'^^^  respect  to  what  was  impro- 

^^a  ^*^"     perly  inserted  and  not  taxed^  all  costs  occasioned  by  that 

ishould  be  pdd  by  the  solicitor ;  but  that  all  the  other 

costs  should  be  paid  by  the  party  applying  for  taxa- 

tion."* 

In  the  present  case^  the  Registrar  ought  not  to  havi^ 
included^  in  calculating  the  one-sixth  on  which  the  costs 
of  taxation  depend^  the  amount  of  those  sums  charged 
twice  by  mere  accidental  errors;  he  should  have  de- 
ducted the  amount  of  these  sums  before  he  proceeded 
with  the  taxation.  The  Court,  therefore,  is  not  bound 
by  the  mistake  of  the  taxing  officer,  who  had  no  right  to 
tax  off  those  items,  which  were  not  only  previously 
withdrawn,  bi]it  were  indicated  as  errors  on  the  face  of 
the  bill. 

The  Registrar  has,  moreover,  calculated  th6  amount 
taxed  off  on  the  gross  amount  of  the  bills  as  originally 
delivered,  before  the  taxation  of  some  of  them  by  the 
Commissioners ;  whereas  the  bills,  to  which  the  order  of 
this  Court  applied,  were  the  bills  as  taxed  by  the  Com- 
missioners. The  Registrar  has  disallowed  many  items, 
which  had  been  already  takeh  off  by  the  Commissioners^ 
and  these  items  he  has  included  in  his  calculation  of  the 
one-sixth.  In  this  he  was  wrong;  he  ought  to  have 
considered  the  bills  to  be  taxed  by  him,  as  the  bills  pre- 
viously reduced  by  the  Commissioners ;  for  the  items  in 
those  bills  were  alreadjT  disallowed^  and  ought  not  to 
have  been  restated. 

Mr.  I\vis8,  and  Mr*  JCeene,  contrd.  The  double 
charges  were  contained  in  the  bills,  when  they  were 
Ordered  to  be  taxed ;  and  as  no  special  directions  as  to 
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those  charges  formed  any  part  of  the  terms  of  the        1837. 

Order,  the  R^strar  was  bound  to  strike  them  out  of     ^.^  ^^ 

the  bill ;  and,  having  done  so,  could  do  no  otherwise     ^^wkIw 

than  include  the  amount  in  the  sum  taxed  off.     It  would 

be  dangerous  to  adopt  a  different  mode  of  practice;  for 

then  other  parties  might  take  the  chance  of  charging 

twice  ovoTi  and,  when  they  found  a  petition  to  tax  their 

bills  was  presented,  would  then,  and  not  before,  inform 

the  party  applying  to  tax,  that  they  had  discovered  some 

errors  in  their  bills.    With  respect  to  the  items  taxed  off 

by  the  Commissioners,  the  Registrar  has,  in  some  cases, 

actually  restored  to  the  bill  items  which  had  been  thus 

pftviously  disallowed,  and  has  given  the  solicitors  credit 

(or  these  sums  in  calculating  the  one-sixth ;  those  items^ 

therefore,  which  were  not  restored,  must,  on  the  same 

principle,  be  included  in  the  sixth  taken  off  by  the 

R^strar.    The  one*sixth  intended  by  the  statute  is 

the  aggregate  sum  deducted  from  the  amount  of  the 

bills,  as  they  existed  when  referred  for  taxation. 

Erskine,  C.  J. — I  feel  great  difficulty  in  determining 
this  question,  and  have  the  misfortune  to  differ  in 
opinion  with  my  colleagues  on  one  of  the  points, 
though  on  the  other  my  opinion  coincides  with  theirs. 
I  agree  with  them,  that  the  bills,  when  referred  for  taxa- 
tion, must  be  considered  as  if  originally  delivered  and 
taxed  for  the  first  time.  But  then,  I  think,  this  prin- 
ciple should  be  carried  all  through,  and  that  the  solicitor 
should  not,  because  the  bills  are  paid,  be  placed  in  a 
worse  situation  than  he  would  have  been  before  the 
Commissioners^  when  he  might  have  had  an  opportunity 
of  correcting  errors  and  withdrawing  charges  which  he 
found  to  be  incorrect.     It  appears,  that  the  Registrar 
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1837.  has  taxed  off  the  sum  of  685/.  from  the  bills  referred  to 
Ex  parte  ^™  ^^'  taxation,  which  is  more  than  one-sixth  of  the 
^d  anothw  S'^oss  amount  of  the  bills  so  referred.  The  Court,  how- 
ever, has  allowed  some  items  which  have  been  disallowed 
by  him ;  in  consequence  of  which,  a  sum  of  55L  be- 
comes of  the  first  importance,  in  the  calculation  of  the 
one-sixth;  for  the  costs  of  the  taxation  will  depend 
upon  the  question,  whether  this  sum  is  to  be  considered 
as  having  been  taxed  off  by  the  officer,  or  as  having 
been  previously  withdrawn.  The  items  composing  this 
sum  consist  of  errors,  and  of  sums  charged  twice  over ; 
which  latter  must  have  crept  into  the  bill  by  mistake. 
It  is  unfortunate,  certainly,  that  these  errors  should 
have  so  crept  in ;  but  when  closer  attention  was  called 
to  that  bill  by  the  petition  for  taxation,  the  errors  were 
discovered  and  pointed  out.  In  strictness,  the  attention 
of  the  Court  should  have  been  called  to  the  erroneous 
items,  before  the  order  for  taxation  was  drawn  up ;  and 
the  amount  of  the  bills,  minus  those  items,  would  have 
been  referred  to  the  officer  for  taxation.  Under  all  the 
circumstances,  however,  I  cannot  help  thinking,  that  the 
Registrar  should  have  considered  the  items  as  struck 
out  of  the  bills ;  in  which  case  the  solicitor  would,  ac- 
cording to  Marshall  v.  Lord  Oxford  (a),  have  been  re- 
lieved from  the  costs  of  taxation.  For,  taking  the 
whole  section  of  the  act  of  pai*liament  (&)  together,  I 
should  say,  that  it  is  only  when  the  bill  is  reduced,  by 
taxation,  less  than  one-sixth  of  the  bill  delivered,  the 
attorney  is  compelled  to  pay  the  costs ;  and  the  items 
withdrawn  in  this  case  could  not  have  been  considered  as 
taken  off  iy  taxation.    But  then  still,  according  to  what 

(a)  See  antet  1304  (6)  2  Ceo.  2.  c.  23.  s.  23. 
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Lord  mdon  says  in  Pytches  v.  Revetty  the  solicitor  would        1837. 
have  been  compelled  to  pay  the  costs  occasioned  by  the       £,  p^^i^ 
improper  insertions,  up  to  the  time  when  the  errors  were    ^^^j, 
pointed  out.     I  would,  therefore,  give  to  the  party  ap- 
plying for  the  taxation,  the  costs  of  the  petition  and 
proceedings  up  to  the  time  when  the  items  were  proposed 
to  be  withdrawn,  but  not  the  costs  of  the  taxation.    My 
colleagues,  however,  are  of  a  different  opinion,  as  to 
these  latter  costs.    And  it  may  be  observed,  that  as  the 
question  is  brought  before  the  general  jurisdiction  of  the 
Court,  and  not  peculiarly  under  the  act  of  parliament, 
it  is  not  impossible  but  that  the  solicitor  might  in  the 
result  have  been  ordered  to  pay  the  costs.     But  after 
die  bills  have  been  paid,  and  so  long  a  period  has 
elapsed,  it  seems  to  be  a  hard  case  on  the  solicitors  ;  and 
I  think  it  would  be  fair,  that  they  should  have  their  costs 
out  of  the  estate. 

Sir  John  Cross. — Here  the  proper  officer  of  the 

Court  certifies,  that  he  has  taxed  off  more  than  a  sixth 

of  the  solicitors'  bill.    The  solicitors  say,  that  the  officer 

has  done  wrong,  and  the  onus  lies  on  them  to  prove  that 

allegation.     They  say,  that  there  are  two  objections  to 

the  mode  of  taxation  pursued  by  the  officer ;  first,  that 

a  class  of  items  have  already  been  disallowed  by  the 

Commissioners,  which  the  Registrar  has  included  in  the 

one-sixth ;  and,  secondly,  that  there  were  double  charges 

inserted,  clearly  and  confessedly  by  mistake,  and  which, 

having   been  previously  withdrawn  by  the   solicitors, 

ought  not  to  have  been  taxed  off  by  the  Registrar. 

With  respect  to  the  items  already  struck  out  by  the 

Commissioners,  my  first  impression  was,  that  the  officer 

Was  not  correct  in  taxing  those  items  again.    But  when 
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1837.  I  find  that  the  oflicer  has  allowed  sdme  of  these  very 
Ex  parte  charges,  which  the  CommissionerB  had  disallowed,  and 
9^M^  has  given  the  solicitors  credit  for  them  in  the  computa'- 
tion  of  the  one-sixth,  I  cannot  think  that  the  solicitora 
have,  on  this  head,  any  cause  for  compl^nt.  As  to 
the  items  withdrawn,  the  burthen  of  proof  rests  on 
the  solicitors,  to  show  that  the  officer  has  done  wrong  in 
taxing  off  those  items ;  and  nothing  has  been  said  to 
convince  me>  that  he  was  not  perfectly  justified  in  doing 
so.  Then  as  more  than  a  sixth  part  of  the  bill  has 
been  taxed  off  by  the  Registrar,  and  the  words  of  the 
statute  (a)  are,  *'  if  the  bill  taxed  be  less  by  a  sixth  part 
than  the  bill  delivered,  then  the  attorney  or  solicitor  is 
to  pay  the  costs  of  the  taxation,"  it  follows,  that  the 
solicitors  in  this  case  must  bear  those  costs.  Here  the 
bill  was  not  only  delivered,  but  actually  paid. 

Sir  George  Rose. — If  this  were  an  ordinary  case  of 
taxation,  the  Court  might  have  felt  itself  bound  by  the 
authorities  cited ;  but  on  the  present  occasion,  it  is  un- 
necessary to  examine  their  applicability  to  the  question 
before  the  Court ;  for  in  cases  of  bankruptcy,  as  between 
the  solicitor  and  the  estate,  they  are  not  precedents  to 
guide  the  judgment  of  this  Court*  The  statute  more- 
over provides^  that  it  is  in  the  discretion  of  the  Court  to 
charge  the  attorney  with  the  costs  of  the  taxation,  even 
if  a  sixth  part  of  the  bill  be  not  taken  off  on  taxation ; 
although  the  Courts  have  found  it  a  convenient  mode  of 
practice,  to  be  governed  by  the  distinction  pointed  out 
by  the  statute ;  but  it  is  a  rule  of  practice,  and  nothing 
more.  For  in  this  Court  there  might  certainly  arise 
cases,  as  between  the  solicitor  and  the  estilte,  where 

(a)  2  Geo.  2.  c.  23. 
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costs  would  be  given  against  the  solicitor,  although  less  1837. 
than  a  sixth  part  were  taken  off  the  bill  (a).  It  must  be  ^^  ^^ 
remembered  in  this  case,  that  the  party  applying  to  tax  JJ|j  ^^J^J^^, 
these  costs  makes  the  application  on  behalf  of  the 
estate.  Now  suppose  the  solicitors,  after  discovering 
the  mistake  as  to  the  double  charges,  had  proposed  to 
pay  the  costs  up  to  that  time,  on  condition  that  the  pro- 
ceedings of  the  taxation  should  be  stayed,  would  it  not 
have  been  the  duty  of  the  party  applying  to  tax  the  bill, 
to  have  refused  that  compromise  ?  For  if  the  Commis- 
sioners, in  taxing  the  bills,  had  passed  over  some  erro- 
neous double  charges,  there  might  be  many  more  errors 
of  the  same  kind  detected ;  and  the  Court  would  have 
certainly  thought  it  imperative,  either  to  send  the  bills 
back  to  the  Commissioners  to  review  their  taxation,  or 
to  refer  them  to  its  own  officer.  And  if,  for  the  purpose 
of  protecting  the  estate,  we  thought  it  proper  to  have  the 
charges  investigated,  in  a  question  thus  occurring  as  be- 
tween solicitor  and  estate,  we  should  undoubtedly,  under 
these  circumstances,  have  protected  the  estate  from  the 
payment  of  costs.  When  I  find,  then,  that  the  question  in 
the  present  case  does  not  merely  depend  on  the  dis- 
cretion of  the  Court,  but  that  one-sixth  part  of  the  bill 
has  been  taken  off  since  it  was  ordered  to  be  taxed,  I 
do  not  see  how  we  cka  prevent  the  costs  of  taxation 

(a)  With  respect  to  die  questioti,  whether  the  statute  of  2  Geo.  2.  c.  23. 
WM  impenitrre  or  not  upon  the  Lord  Chazicellor,  sittiDg  in  bankruptcy. 
Lord  Eidon  iaid«  in  the  case  of  Ex  parte  Inman,  Buck,  191,  "  I  do  not 
agree  to  the  propoeition,  that  this  Court,  sitting  in  bankruptcy,  has  a  dis- 
tratioD  to  reltx  the  rule,  as  to  payment  of  the  coats  of  the  taiaiion  of  a 
sofidtor's  bill ;  lor  if  the  piactioe  has  been  adopted  by  analogy  to  the  sta- 
tute, the  statute  then  becomes  as  much  the  fixed  kw  of  this  Court,  as  of 
toy  other  in  Westminster  HalL" 
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1837. 


Ex  parte 

Hadfibld 

and  another. 


from  falling  on  the  solicitors ;  for^  if  we  are  pressed  on 
the  matter,  I  cannot  say  that  the  solicitors  ought  to  be 
relieved,  on  the  ground  of  mistake.  I  am,  indeed,  re- 
luctant to  throw  these  costs  upon  them,  and  should 
be  glad  if  the  creditors  would  consent  to  their  being 
allowed  out  of  the  estate ;  but  that  can  form  no  part  of 
our  present  order.  Therefore,  without  such  consent, 
the  costs  of  the  petition  to  tax,  and  of  the  taxation,  and 
those  incidental  thereto,  must  be  borne  by  the  soli- 
citors. 


The  Order  was,  that  the  costs  of  the  original 
petition,  not  before  ordered  (with  the  excep- 
tion of  the  costs  of  the  assignees,  which  were 
to  be  paid  out  of  the  estate),  the  costs  of  the 
taxation,  and  those  incidental  thereto,  and  of 
the  petition  to  confirm  the  Registrar's  certifi- 
cate, should  be  paid  personally  by  the  soli- 
citors, Messrs.  Hadfield  &  Co. ;  but  that  no 
costs  should  be  paid  on  either  side,  of  the 
petition  of  exceptions. 


January  16. 

On  an  applica- 
tion to  stay  the 
advertisement  in 
the  Gantte,  the 
depositions  must 
be  produced  for 
the  inspection  of 
ibe  Court ;  but 
the  party  apply- 
ing nas  not  a 
right  to  look  at 
them. 


In  the  matter  of  Bryant. 

Mr.  WILCOCK  moved,  on  behalf  of  a  creditor,  to 
stay  the  advertisement  of  the  adjudication  in  the  Ga- 
zette, on  the  ground  that  the  adjudication  was  not  war- 
ranted by  the  deposition  as  to  the  act  of  bankruptcy. 
The  act  of  bankruptcy  set  up,  was  the  departure  of  the 
bankrupt  to  Sydney,  in  New  South  Wales,  where  he 
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had  a  house  of  business^  and  which  place  he  had>  there-        1837. 
fore^  a  legitimate  object  for  going  to.    The  depositions,  j^  ^  ^^ 
he  said,  were  not  in  Court;  but  the  party,  on  whose  be- 
half the  motion  was  made,  could  not  compel  their  pro* 
duction. 

The  Court  said«  that  it  all  depended  on  the  depo- 
sitions ;  and  that  the  officer  of  the  Court  must  therefore 
produce  them,  before  they  could  hear  the  matter  (a). 

Office  copies  of  the  depositions  being  then  produced 
for  the  inspection  of  the  Court, 

Mr.  Wilcoch  applied  for  permission  to  inspect  them ; 
but 

The  Court  refiised  him  permission  so  to  do,  in  the 
present  stage  of  the  proceeding,  saying,  that  he  might 
hereafter  use  diem  on  a  petition  to  annul  the  fiat.  At 
present,  there  was  sufficient  on  the  &ce  of  them  to  war- 
rant the  finding  of  an  act  of  bankruptcy. 

(a)  And  see  Ex  jtarU  Pownall,  3  Deac.  &  C.  723. 
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1837. 

Ex  parte  Samuel  Gardner  and  others. — In  the  matter 

of  George  Strutton. 

Wettminsier, 

Jan   1 R  

A  Banking  XHIS  was  a  petition  of  assignees,  praying  that  the  debt 

ManS^teV  ^^  certain  creditors  might  be  declared  to  be  forfeited^  and 

a  **  nut  Ch  ^  the  proof  expunged,  under  the  following  circumstances : 
had  various  pe-       Qn  the  5th  May  1836,  the  fiat  was  issued  against  the 

cuniaiT  dealings  '^  ° 

with  the  bank-  bankrupt,  upon  the  petition  of  certain  persons  carrying 
docket  against    on  business  at  Chester,  under  the  firm  of  the  Northern 

him  on  the  2d 

of  May,  without  and  Central  Banking  Company,  under  which  the  peti- 
ofthe agent  who  tioners  were  appointed  assignees.  The  docket  was 
fb^^the  bank-  Struck  on  the  Snd  May  1836;  and  the  necessary  affidavit 
cfSfay,  the  very  ^^^  hotid  was  made  and  entered  into  for  that  purpose  on 
fiaf  im^^n  ^^^  ^^^  ^P"'  ^^^  ^*  Manchester  by  J.  R.  Lyle,  as  one 
pursuance  of  a    of  the  registered  public  officers  of  the  Banking  Company* 

previous  en-  o  i.  ^  mt      ^ 

gagementof  the  The  act  of  bankruptcy,  upon  which  the  adjudication  was 
in  part  repay-    founded,  was  proved  hy David  Ray,  of  Chester,  manager 

mentofaioan  i*.tTfci-^  ^i 

of  money  made  of  the  branch  of  the  Bankmg  Company  at  Chester,  and 

fore  by  the  Consisted  in  absenting  himself  firom  his  dwelling-house, 

Bank.  The  ^^  well  as  keeping  house  to  avoid  his  creditors.    The 

guLrijTentered  Banking  Company  had  proved  a  debt  of  1500Z. 

jIL^-bS^" '  On  the  very  day  the  fiat  was  issued,  the  5th  May,  the 
u 'ISld'bdMMd  ^^"'^'^P^  P^*^  *^  'he  Banking  Company  the  sum  of  100/. 

on  the  18th  of  in  cash ;  and  after  the  docket  was  struck,  he  delivered  and 

May,  and  deu- 

vered  to  the       gave  up  to  them  a  large  quantity  of  wine,  of  the  value  of 

assignees. 

Held,  ihjii  the    416Z. ;  by  which  means,  it  was  alleged,  they  obtained 

case  did  not 

come  within  the  a  preference  over  the  other  creditors,  and  had  forfeited 

8th  section  of 

the  6  Geo.  4.  c. 

16.,  as  there  was  no  evidence  of  fraud  or  concealment  on  the  part  of  the  petitioning  creditors  ; 

who  having  oflfered  to  refund  the  100^  to  the  assignees,  a  petition  of  the  assignees,  calling  for 

the  forfeiture  of  the  debt  of  the  petitioning  creditors,  was  dismissed  with  costs. 

Semble,  that  a  docket  struck  by  the  principal  ugainst  a  third  person,  whom  the  principal  has 
dealt  with  by  his  agent,  determmes  the  authority  of  the  agent  to  bind  the  principal  by  any 
future  dealings. 
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the  viiok  deU  doe  to  them  from  the  banlumpt,  under       1837. 
thepfOfisioiiiofthe6G€o.4.c  1&I.8.  ^^ 

The  fOKja  wis,  that  it  might  be  not  only  declared 
thai  the  CoBpniy  had  lo  Ibrfeited  their  debt,  and  that 
dnr  pnof  aught  be  cqiiniged,  hot  abo  that  they  might 
he  OiJcifid  to  repay  to  the  petitjonera,  as  asiigneet  of 
the  haBkrapt,  die  som  of  lOOL,  and  to  ddiver  up  the 
wiBBB  so  possessed  fay  them,  or  die  value  thereof,  fi»r  the 
homfit  of  the  hanknqrts'  other  creditora,  as  veil  as  all 
ssmritiw  whidi  they  held  tar  the  debt  due  to  them  from 
die  faankrapt ;  that  the  present  fiat  might  be  either  de* 
dand  to  he  safid,  and  directed  to  be  proceeded  with,  or 
he  anenlkJIj  at  the  costs  of  the  Banking  Company ;  and 
that  the  Company  mi^t  pay  the  costs  of  the  petition. 

In  siqiport  of  the  alkgatiows  in  the  petition,  it  vas 
swom  by  a  party  who  acted  as  memrnger  under  the 
fist,  dttl  OB  die  ISch  May  he  vent  to  the  banking  esta- 
of  the  rtimiMHj  at  Chester,  fisr  the  purpoie  of 
of  the  bankrupt's  pass-book,  vfaich 
delifCi^  to  him;  thst  the  hoA  vas 
upa»d  hslannrd,  and  the  bankrupt,  on 
the  nqsamtaov  of  the  mmamfer  of  the  Branch  Bank  at 
,  sigveda  SBesaonndBm  in  it,  acknovledging  the 
to  he  eaneci;  thai  on  exaaunatian  of  the  pass- 
thstsarioBs  smns,  amooming  to  9*1^ 
Si  lecesred  by  the  Company  from 
tl^  kaaiEnift  mnoe  the  let  Felnary  189S,  indndii^  the 
nm^MX)£.msaiedhy  fhma  cmihe  oih  liay,  of  vhich 
thcna  msa  a  ifgslsr  cmry  in  tiie  past  boct ;  axkd  that  the 
bescBD  dsamed  by  the  bank,  sskd  wkki*  the 
hstd  MJJBimifingffiii  to  he  Aae  to  iheai,  vai 


On  h^alf  if  ihr  Bmikmc 
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1837.       one  of  the  managers  of  the  Branch  Bank  at  Chester^ 


Ex  arte      ^^^^  ^^  ^^^  ^^^  manager  of  the  Bank  at  Manchester,  on 

ond^'n      ^^®  '^*  "^"'y  ^^^^'  ^^"^^  ^^  *^^  ^^  ^'^^  assignees  of 
the  bankrupt,  and  afterwards  to  one  of  the  solicitors  to 

the  fiat,  and  tendered  them  respectively  the  100/.,  which 

had  been  paid  by  the  bankrupt  on  the  5th  of  May,  but 

which  the  assignees  and  the  solicitor  refused  to  receive ; 

and  that  on  the  25th  July  1836,  which  was  long  before 

this  petition  was  presented,  the  assignees  took  possession 

of  the  wine  which  had  been  delivered  by  the  bankrupt  to 

the  Banking  Company. 

Mr.  Hay^  another  manager  of  the  Branch  Bank  at 

Chester,  deposed,  that  in  November  1835,  the  balance 

then  owing  by  the  bankrupt  to  the  Bank  amounted  to 

1381/.,  and  that  he  requested  further  advances  to  the 

extent  of  1000/.,  which  the  Bank  agreed  to  make,  on  his 

agreeing  to  deposit  wine  to  the  amount  of  400/.,  and  to 

procure  guarantees  for  the  remainder;  that  the  deponent 

thereupon  went  with  the  bankrupt  into  his  cellars  and 

was  shown  a  quantity  of  wine,  which  was  separated  from 

his  general  stock,  the  value  of  which  was  about  361/.^ 

and  which  it  was  agreed  should  be  in  part  security  of 

the  further  advances  by  the  Bank ;  that  on  the  SOth  of 

January  1836,  in  further  pursuance  of  this  agreement,  a 

cask  of  hock,  of  the  value  of  49/.,  which  was  then  in 

bond,  was  removed  direct  from  the  bonded  warehouse 

to  the  cellar  of  the  Bank,  and  was  never  in  the  actual 

custody  of  the  bankrupt;  that  on  the  21st  of  March 

1836  the  first-mentioned  quantity  of  wine  was  removed 

into  another  cellar,  in  which  there  was  no  other  wine 

belonging  to  the  bankrupt,  and  which  was  given  up  by 

the  bankrupt  for  the  special  purpose  of  containing  the 

wine  on  account  of  the  Bank ;  that  a  strong  door  was 
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phoed  in  the  archway  between  this  cellar  and  the  other        1837. 
premises  of  the  bankrupt ;  and  that  the  key  was  deli-       ^^    ^ 
leiBd  to  the  deponent  on  the  13th  of  April,  when  he      ^l''*^^* 
cuned  the  door  to  be  Gutened  with  chains  and  a  pad- 
\o(kf  ao  that  no  access  could  be  had  thereto  by  the 
binkrupt ;  and  that  the  deponent  afterwards,  considering 
tbat  it  would  be  better  to  have  a  wall  instead  of  a  door, 
cuned  the  archway  to  be  bricked  up,  about  a  fortnight 
beibie  the  issuing  of  the  fiat ;  that  the  deponent  did  not 
then  know^  that  the  board  of  directors  of  the  Bank  at 
Manchester  had  any  intention  of  issuing  a  fiat  against 
the  bankrupt ;  that  on  the  28th  of  April  there  were  two 
ezBCoticms  against  the  bankrupt  in  the  sherifTs  office, 
one  for  SIOL,  the  other  for  900/.,  when  the  deponent,  at 
the  request  of  the  bankrupt,  consented  to  advance  him 
MOLy  on  the  bankrupt's  promise  that  100/.  should  be 
repaid  oo  the  Monday  in  the  following  week ;  that  the 
1002.  mas  aocOTdin^y  repaid  by  the  bankrupt  on  the 
5ch  of  May,  when  the  deponent  had  not  the  slightest 
knowledge  that  it  was  the  intention  of  the  Directors  of 
the  Bank  to  take  any  proceedings  whatever  against  the 
bankrupt;   neither   did  the  Directm^,  nor  any  other 
penon  connected  with  the  Bank,  know  any  thing  about 
the  repayoKnt  of  the  100/.,  until  the  deponent  was  sum* 
mooed  to  appear  before  the  Commissioners  at  Manches- 
ter, when  the  fiat  was  evened,  when  he  informed  Mr. 
i^Mrfpff,  ooe  of  the  solidtoca  to  the  petitioning  creditors, 
of  such  rqMyineot,  upon  which  Mr.  Seddon  replied, "  We 
diall  not  be  aUe  to  keep  it, — ^it  will  be  to  be  handed 
over  to  die  aaagnees  when  they  are  chosen.**    And, 
widi  regard  to  the  entries  in  the  pass4xK>k  of  the  sum  of 
882/.,  received  l^  the  bankrupt  at  various  times  since 

VOL.  n.  L 
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1837.       the  1st  February  1836,  the  deponent  stated,  that  the 
Bank  had  paid  1764/.  to  the  bankrupt  during  the 


£x  parte 

Gardner      period,  leaving  a  balance  during  that  time  of  882/.  in 

and  others*       _  #%    •      »^     i        mi       i  i  •     •  • 

favour  of  the  Bank.  The  deponent  then  gave  in  nil 
affidavit  a  statement  of  the  bankrupt's  account  current 
with  the  Bank,  from  the  Ist  of  February  to  the  6th  of 
May,  which  showed  a  balance  due  to  the  Bank  of  2887A 
165.  ed. 

The  manager  of  the  Bank  at  Manchester  deposed^ 
that  immediately  after  the  fiat  was  opened,  the  provisional 
assignee  opened  an  account  with  the  Bank ;  by  which  it 
appeared,  that  on  the  30th  of  June  1836  a  balance  of 
162L  19s.  3d.  was  due  to  the  Bank  from  the  bankmpt'ii 
estate,  which  greatly  exceeded  the  100/.  paid  by  the 
bankrupt  to  the  Bank  on  the  5th  of  May. 

In  reply  to  these  affidavits,  the  bankrupt  contradicted 
many  of  the  statements  in  Mr.  Hay*n  affidavit,  alleging, 
that  the  wine  was  not  in  the  exclusive  possession  of  the 
Bank ;  for  that  the  bankrupt,  until  the  cellar  was  bricked 
up  where  the  wine  was  deposited,  which  was  not  before  . 
the  2d  of  May,  had  equal  access  to  it  with  the  Banking 
Company ;  and  that  the  100/.  paid  to  the  Bank  on  the 
5th  May  was  not  paid  on  the  express  understanding  or 
promise,  as  alleged  by  Mr.  Hay. 

This  statement  of  the  bankrupt,  as  to  the  time  when 
the  cellar  was  bricked  up,  was  contradicted  by  one  of  the 
clerks  at  the  Bank  at  Chester,  as  well  as  by  the  builder 
who  performed  the  work,  who  swore,  that  the  bricking 
up  took  place  on  the  Thursday  in  the  week  previous  to 
the  2nd  of  May ;  and  the  clerk  swore,  that  the  bankrupt 
had  not,  after  the  1 3th  of  April,  access  to  the  cellar  in 
which  the  wine  was  deposited ;  for  that  the  deponent 


IMl 
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every  ciwyiig  locked  the  door  and  took  the  kej  to  the  1837. 
hoBttof  Mr.  .fliigry  the  manager  of  the  Bank  at  Chester,  ^T^^ 
bam  wUch  he  fetdwd  it  the  following  morning,  and  thai  f^*^^ 
Mr.  Agr  had  powcjaon  of  the  key  preTioos  lo  the  13th 
«r  April. 

Mr.  Smimfimif  and  Mr.  K.  Parker,  in  rapport  of  the 
petition.  This  qi|dication  is  made  under  the  8th  section 
of  die  6  Gm.  4.  c  16.,  which  decbvet,  that  if  any  trader 
AaD,  **  after  a  dod^et  ttmd^  against  him,  pay  to  the 
penoB  or  persons  who  struck  the  same,  or  any  of  them, 
■oneyj  or  giie  or  dditer  to  any  soch  person  any  satis* 
faction  or  secvity  for  his  debt,  or  any  part  thereof, 
wiierdyy  soch  person  may  reoeiTe  more  in  the  ponnd,  in 
respect  of  his  debt,  than  the  other  creditors,  such  pay- 
nent,  ^fty  ddifeijf,  satisfodion,  or  secsrity,  shall  be  an 
ad  of  bndcrwplcy  •*  The  section  then  goes  on  to  enact, 
Aat  ^  etcry  pcraon  so  leoeiring  soch  money,  gift,  deli- 
very, saitsfarfinn,  or  security,  as  aforesaid,  shaU  forfeit 
Isi  wlmle  debt,  and  abo  repay  or  delifvr  up  sodi 
y,  gift,  iiti^facfion,  or  securilr,  as  aforesaid,  or  the 
▼mine  tbereot  to  such  person  or  persons  as  the 
Camnanoiien,  acting  nnder  sodi  original  eomimasion, 
or  any  aew  eommissaon,  diall  appoint,  for  the  benefit  of 
Ae  crefitors  of  the  baaloiipt.'*  It  is  only  nece^sjrji  to 
refer  to  Ae  dales  of  the  trmnactionB  inthu  case,  to  bring 
it  dearly  widnn  the  prtwifkiu  of  die  itatnte.  After  the 
dodet  WTB  strack,  whkfa  was  on  the  Sd  May,  the 
hsaknpt  gare  np  to  the  petitioning  creditors  a  large 
qmndty  of  wine,  wonh  416/. ;  and  on  the  Terr  day  the 
trt  was  Lumuly  which  wzs  die  5tfa  May,  he  pud  to  the 
pedtiomng  credhon  the  «am  of  lOOL    On  the  &th  Jok 


l2 


and  others. 
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1837.        following)  the  assignees  required  the  petitioning  cre« 
^^^^^^^       ditors  to  refund.    The  words  of  the  statute  are  plain 

Expaite  ^ 

Gardnsr  and  intelligible  enough,  without  referring  to  legal  deci-* 
sions  to  explain  its  meaning;  but  one  case  may  be 
mentioned,  that  of  Rose  v.  Main  (a),  where  the  Court  of 
Common  Pleas  decided,  that  although  the  transaction 
between  the  bankrupt  and  the  petitioning  creditor  was 
not  within  the  very  words  of  the  8th  section  of  the 
Bankrupt  Act,  yet,  that  if  it  was  within  the  mischief 
which  the  legislature  intended  to  prevent,  the  transac- 
tion w^s  equally  affected;  therefore,  that  a  security, 
given  by  the  bankrupt  to  the  petitioning  creditor,  for 
any  portion  of  his  d^bt,  after  the  commission,  and  before 
certificate,  must  be  held  to  be  void. 

Mr.  Tiviss,  and  Mr.  Bacon^  contra^  commented  on  the 
fiffidavits  made  on  behalf  of  the  petitioning  creditors, 
and  dwelt  on  the  statement  of  Mr.  Hay^  the  agent  of 
the  Bank  at  Chester,  that  the  payment  of  the  100/.  on 
the  5th  May  was  in  pursuance  of  a  previous  stipulation 
made  by  the  bankrupt  on  the  ^th  April,  when  he 
applied  for  further  advances  from  the  Bank ;  and  that 
the  agent  had  not  then  the  slightest  knowledge,  that  it 
was  the  intention  of  the  directors  of  the  Bank,  the  chief 
establishment  of  which  was  at  Manchester,  to  take  any 
proceedings  against  the  bankrupt ;  and,  that  no  person 
connected  with  the  Bank  knew  of  the  repayment  of  th^ 
100/.  by  the  bankrupt,  until  the  opening  of  the  fiat. 

Mr.  Stoanstoriy  in  reply.    The  agent  of  the  Bank  at 
Chester  must  have  known  of  the  docket  being  struck 

(a)  1  Bing.  New  Rep.  357. 
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1837.  Erskine,  C.  J. — The  object  of  the  clause  in  the  act 

£x  ptrto  ^^  parliament  is  to  prevent  any  secret  contrivance  be- 
ittd  oihmi  ^^^  *h®  bankrupt  and  the  petitioning  creditor,  that 
might  give  the  latter  an  undue  advantage  over  the  reel 
of  the  bankrupt's  creditors;  and,  although  the  words  in 
the  statute  are,  **  whereby  such  person  may  receive  mere 
in  the  pound  in  respect  of  his  debt  than  the  other  cre-> 
ditors/*  yet  this  expression  must,  I  think,  be  confined  to 
a  case  where  it  is  the  intention  of  the  petitioning  cre- 
ditor to  take  an  unfair  advantage  over  the  other  cre- 
ditors. In  the  present  case,  there  is  not  the  slightest 
appearance  of  any  concealment  of  the  transaction ;  for 
the  payment  is  regularly  entered  in  the  bank  books,  and 
in  the  bankrupt's  pass-book.  This  last-mentioned  book, 
too,  is  handed  over  by  the  Bank  to  the  assignees,  who 
had  therefore  the  means  of  knowing  as  much  of  the 
matter  as  the  Bank.  The  very  circumstances  of  this  ease 
show,  that  there  was  no  attempt  of  the  petitioning 
creditors  to  take  any  secret  or  fraudulent  advantage  over 
the  rest  of  the  bankrupt's  creditors,  in  accepting  the 
payment  of  this  100/.,  pursuant  to  the  previous  stipula- 
tion made  with  him  when  he  borrowed  the  400/.  of  the 
agent  at  Chester.  With  respect  to  the  wines,  there  is 
no  case  whatever  against  the  petitioning  creditors,  as  the 
assignees  took  possession  of  them  on  the  25th  July* 
The  present  petition,  therefore,  must  be  dbmissed  with 
costs. 

Sir  John  Cross. — This  petition  ought,  certainly,  not 
to  have  been  presented ;  for,  so  early  as  on  the  18th 
of  last  May,  the  assignees  had  a  fair  and  true  account 
rendered  them  by  the  Bank,  of  all  the  money  transac- 
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1837.  commenced  an  action  against  the  bankrupt,  and  obtaiiml 
Ek  pant  ^  ▼cfdict  against  him  for  IZ72L  On  the  4th  November 
Hbllimos.  iiyii  iii^  bankrupt  obtained  a  rule  nisi  for  a  reduction  of 
the  amount  ot  the  verdict,  and  the  judgment  wtm 
eventually  ordered  to  be  entered  up  for  only  750/.  and 
costs ;  the  petitioner  electing  to  retain  a  certain  promis- 
sory note  which  had  been  deposited  with  bim  by  the 
bankrupt.  A  fiat  issued  against  the  bankrupt  before  the 
costs  were  taxed,  which  was  not  until  the  S3nd  Decem- 
ber, so  that  final  judgment  could  not  be  signed  before 
that  day ;  but  proceedings  were  then  immediately  taken 
to  stay  the  bankrupts  certificate.  Now,  so  long  as  the 
question  of  the  bankrupt's  liability  to  this  debt  was 
pending  before  a  higher  tribunal,  the  Commissioner 
could  not  estimate  the  amount  of  a  proveable  debt;  and 
this  was  the  only  reason  why  the  petiti<MMr  had  delayed 
his  proof. 

EssKiKK,  €.  J. — I  think  no  order  ought  to  be  made 
on  this  petition,  and  that  the  bankrupt's  certificate  should 
be  allowed.  The  preliminary  objection,  that  the  assig- 
nees were  not  served,  is,  of  itself,  a  suflScient  reason  Px 
the  dismissal  of  a  petition,  the  object  of  which  ts  to 
show  a  proveable  debt  at  the  issuing  of  the  fiat  ^  for  the 
assignees,  and  not  the  bankrupt,  are  the  proper  persons 
to  watch  the  claim  set  up  by  the  petitioner.  But,  in- 
dependently of  this  coQsi(kration,  I  cannot  consent  that 
the  certificate  should  be  stayed ;  because  the  petitioner, 
if  he  had  any  proveable  debt,  had  one  at  the  opening  of 
the  fiat  previous  to  which  he  had  obtained  a  ver^Bet  for 
12^91.  At  any  rale,  nothing  stood  in  the  way  of  hm 
g<mg  brfore  the  Commissioners  and  entering  a  claim  te 
ptove^  but»  instead  of  thisy  he  chooses  lo  lie  by  unl3  he 
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enters  up  judgment  in  the  action  for  the  damages  and        1897. 
costs.     Having  chosen  to  wait  for  that  purposes  he  must      ^^  ^^ 
abide  by  the  consequences,  and  has  no  right  to  stop  the      H«LWNOi. 
certificate,  for  the  sole  purpose  of  enabling  him  to  prove 
his  debt,  and  then,  by  the  refusal  of  his  signature,  pre- 
venting the  bankrupt  firom  obtaining  it.     Upon  the 
ground,  therefore,  of  the  delay  in  tendering  his  proof, 
as  well  as  on  the  ground  of  the  omission  to  serve  the 
assignees  with  the  petition,  I  am  of  opinion,  that  the 
petition  must  be  dismissed. 

Sir  John  Cross.<— As  the  petition  has  been  opened 
on  the  merits,  it  is  unnecessary  to  say  any  thing  about 
the  question  of  form ;  and  I,  therefore,  propose  to  con- 
fine the  expression  of  my  opinion  to  the  merits  of  the 
case  alone.  I  have  no  doubt,  that  the  petitioner  must 
be  considered  as  a  creditor  of  the  bankrupt  at  the  issuing 
of  the  fiat,  and  might  have  proved,  or  at  least  have 
entered  a  claim,  fi>r  the  amount  of  his  debt.  He  chose 
to  do  neither;  the  laches  are  entirely  his  own ;  and  this 
petition  must,  therefore,  be  dismissed. 

Sir  George  Rose. — The  petitioner  took  no  steps 
whatever  to  avail  himself  of  his  right  of  proof,  but 
thought  proper  to  proceed  with  his  action.  After  lying 
by  so  long  he  is  not  entitled,  when  the  bankrupt^is  certi- 
ficate is  on  the  point  of  being  allowed,  to  delay  the 
issuing  of  it,  in  order  that  he  may  now  go  in  and  prove 
his  debt.  He  is  still  entitled  to  prove  his  debt,  if  he  is 
able  to  do  so ;  but  there  is  no  reason  why  he  should  be 
allowed  to  disturb  the  proceedings  which  have  been 
takm  under  the  fiat,  while  he  kept  aloof  from  making 
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1837.       any  claim  under  it,  for  the  purpose  of  pressing  on  the 


£x  parte      bankrupt  by  his  legal  proceedings. 

Hblumos. 


Petition  dismissed,  with  codts. 


missioneis. 


Wntmimter,         Ex  parte  Embrson.— Ill  the  matter  of  Emerson. 

January  21* 

^l^nf^  n  '^^HIS  was  a  petition  of  the  bankrupt,  suing  in  forma 
th^SSf*^^^  P^^P^^f  praying  for  an  order  on  the  assignees  to 
furnUh  him  with  deliver  to  him  a  copy  of  their  accounts,  which  he  stated 

copies  of  their  * 

accounts,  and     he  had  been  unable  to  obtain  from  them.    The  com- 

not  merely  to  ^ 

allow  him  to      mission  issued  in  1826;  and  the  bankrupt  swore,  that  his 

inraect  them. 

The  Court  assets  then  amounted  to  3000/.,  which  was  double  the 
petitioner  the  amount  of  his  debts.  To  this  it  was  answered  by  the 
th^  pu^KMe!  assignees,  that  the  accounts  were  always  open  for  the 
viousapplFcT  bankrupt's  inspection  and  examination;  that  both  he 
m^LSJSl.^"*  and  his  agent  had  seen  the  accounts,  and  might  have 

taken  copies  of  them ;  that  the  assets  had  as  yet  been 
only  sufficient  to  make  a  dividend  of  2s.  in  the  pound ; 
and  that  there  was  no  probability  of  a  surplus. 

Mr.  EUis,  in  support  of  the  petition,  referred  to  the 
6  Geo.  4.  c.  16.  s.  13S.,  which  enacts,  that  the  assignees 
shall.  Upon  request  made  to  them  by  the  bankrupt,  de- 
clare to  him  how  they  have  disposed  of  his  real  and 
personal  estate,  and  pay  to  him  the  surplus. 

Mr.  Dixon,  for  the  assignees.  As  there  is  no  proba- 
bility of  A  surplus,  thcf  bankrupt  is  not  entitled  to  make 
this  application*    Nor  is  there  any  ground  for  making 
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it,  as  he  has  already  seen  the  accounts  of  the  assignees.        1837. 
He  should,  moreover,  have  first  applied  to  the  Commis-       ^^    ^ 
sioners  on  the  subject.  Emebbon. 

The  Court  said,  that  the  section  of  the  act  referred 
to  was  wholly  silent  about  any  intervention  of  the  Com- 
missioners, and  merely  directed  the  assignees,  upon 
request,  to  declare  to  the  bankrupt  how  they  have  dis- 
posed of  his  property ;  and  that  the  inspection  of  the 
assignees'  accounts  by  the  bankrupt  did  not  satisfy  the 
intention  of  the  statute,  as  the  bankrupt  might  be  an 
illiterate  man,  and  unable,  on  a  mere  inspection,  to  com- 
prehend the  accounts.  As  it  was  an  old  commission, 
however,  and  probably  some  of  the  Commissioners  were 
dead,  the  Court,  to  save  expense,  directed  the  proceed* 
ings  to  be  laid  before  the  Deputy  Registrar,  to  ascertain 
and  state  the  account. 

Ordered,  that  it  be  referred  to  Mr.  Gregg  to 
ascertain  and  state  the  account,  and  whether 
the  bankrupt  had  any  probable  interest,  with 
liberty  for  the  bankrupt  to  attend  the  inquiry ; 
and  if  it  was  found  that  the  bankrupt  had  no 
such  interest,  then  that  the  petition  should  be 
dismissed;  the  assignees  to  have  their  cost^ 
out  of  the  estate. 
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18S7. 


Janmary  21.'  Ex  parte  FussELL. — In  the  matter  of  Bush. 

Ora^ft  Inn  Hall,  ^w^ 

March  17.  1  HIS  was  the  petition  of  a  party  who  had  been  an 
clerk  to^an  at-  ^fticled  clefk  to  the  bankrupt^  praying,  that  it  might  be 
^vA^^wluiiT  declared,  that  the  bankruptcy  had  cancelled  the  articles 
th^49Ti2?Uoii  ^^  clerkship,  and  that  it  might  also  be  referred  to  the 
c^  w  ^and^*  *'  Commissioner,  to  order  a  return  of  part  of  the  premium, 
sacb,  entiu^  to  under  the  6  Oeo.  4.  c.  16.  s.  40.    The  bankrupt  had 

a  return  of  a 

reasonable  por-  been  a  practising  attorney,  and  was  made  a  bankrupt  in 

tionofthepre-  r  ©  /»  .  ^ 

mium  upon  his   the  character  of  a  money  scriyener.     In  the  articles  or 

master  becom- 
ing bankrupt  as  clerkship,  a  provision  was  made  for  a  return  of  part  c( 

a  scrivener 

Enkiney  c.  J.     the  premium,  in  the  event  of  the  master's  death.    Ap« 
'''^'  plication  had  been  already  made  to  the  Commisstoneri 

who  declined  to  make  the  order. 


Mr.  Swanston,  and  Mr.  Bacon,  in  su{^rt  of  the  pe^ 
titioner.  The  only  question  in  this  case  is,  whether  the 
petitioner  is  within  the  49th  section  of  the  Bankrupt  Act. 
That  section  declares,  ''  that  where  any  person  shall  be 
an  apprentice  to  a  bankrupt  at  the  time  of  issuing  of  the 
commission  against  him,  the  issuing  of  such  commission 
shall  be  and  enure  as  a  complete  discharge  of  the  in- 
denture or  indentures,  whereby  such  apprentice  was 
bound  to  such  bankrupt ;  and  if  any  sum  shall  have 
been  really  and  bond  fide  paid  by  or  on  the  behalf  of 
such  apprentice  to  the  bankrupt,  as  an  apprentice  fee, 
it  shall  be  lawful  for  the  Commissioners,  upon  proof 
thereof,  to  order  any  sum  to  be  paid  to  or  for  the  use  of 
such  apprentice,  which  the;  shall  think  reasonable,  re- 
gard being  had,  in  estimating  such  sum,  to  the  amount 
of  the  sum  so  paid  by  or  on  behalf  of  such  apprentice 
to  the  bankrupt;  and  to  the  time  during  which  such  ap- 


CASES  IN  BANKRUPTCY.  109 

prentice  shall  have  resided  with  the  bankrupt  previous  1837. 
to  the  issuing  of  the  commission."  The  intent  of  this  ^T"^^ 
provision  is,  not  to  confine  the  benefit  of  the  return  of  Fussbll. 
premium  to  those  persons  who  are  apprenticed  merely  to 
learn  a  trade,  but  to  extricate  apprentices  of  all  deno- 
minations from  the  situation  in  which  they  are  placed  by 
the  bankruptcy  of  their  masters.  The  policy  of  the  sec- 
tion is  as  extensive  as  the  mischief;  and  therefore,  al- 
though an  articled  clerk  to  an  attorney  or  a  money 
scrivener  is  not,  in  common  parlance,  denominated  an 
apprtniice^  yet  he  is  equally  within  the  mischief  con- 
templated by  the  act,  and  consequently  within  its  mean* 
ing.  The  Commissioner  rejected  the  claim  of  the  pe- 
titioner, on  the  ground,  that  as  he  was  articled  to  an 
atiameyf  who  is  not  a  troikr,  he  could  not,  therefore, 
come  within  the  denomination  of  an  apprentice ;  but, 
though  articled  to  the  bankrupt  in  his  capacity  of  at- 
torney, he  is  equally  articled  to  him  as  a  scrivener.  The 
articles  contain  the  usual  provisions  of  indentures  of  ap- 
prenticeship ;  the  petitioner  puts,  binds,  and  places  him- 
self, for  a  certain  term,  to  serve  the  bankrupt  as  his  master; 
and  the  bankrupt,  in  consideration  of  the  premium  or 
apprentice  fee,  binds  himself  to  teach  and  instruct  the 
petitioner  in  his  profession.  The  same  liberal  interpre- 
tation cmght  to  be  put  upon  this,  as  has  been  put  upon 
the  previous  section  of  the  statute  in  favour  of  servants 
and  dorks.  Thus,  in  £x  parte  Gough  {a),  it  was  held, 
that  a  clerk,  who  had  served  the  bankrupt  more  than  six 
months,  was  entitled  to  the  allowance  of  six  months' 
wages,  although  the  bankrupt  had  not  been,  in  fact,  a 
trader  within  the  bankrupt  law  for  more  than  two  months 
oat  of  the  six.    And  even  in  the  construction  of  the 

(a)  8  Dtac  &  Ch.  189. 
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1837.        49th  section,  it  has  been  decided  in  Ux  parte  Haf/nes(a)f 


£z  parte  that  although  the  execution  of  the  indentures  of  ap- 
prenticeship  had  not  taken  place  from  mere  inattention, 
yet  that  a  party,  who  was  actually  serving  as  an  appren- 
tice in  pursuance  of  a  previous  agreement,  was  entitled 
to  a  return  of  part  of  the  apprentice  fee. 

Mr.  Bethell,  for  the  assignees.  The  provision  in  the 
statute  was  intended  to  be  confined  to  apprentices^  com- 
monly so  called,  that  is,  to  trade  apprentices.  There  is 
no  instance  of  any  act  of  parliament  relating  to  articled 
clerks,  in  which  they  are  ever  termed  apprentices;  while 
the  acts  relating  to  apprentices  use  that  term  alone. 
Clerks  article  themselves ;  but  apprentices  are  bound  by 
guardian ;  and  in  the  present  instance,  the  petitioner  is 
not  bound  by  guardian.  The  bankrupt,  in  this  case, 
notwithstanding  the  fiat,  was  at  liberty  to  carry  on  his 
business  as  a  solicitor;  and  there  was  no  suggestion,  that 
he  was  disqualified  from  educating  the  gentleman  now 
before  the  Court.  If  the  section  was  held  to  apply  to 
articled  clerks,  great  mischief  would  ensue;  for  the 
articles  must  be  declared  void;  which  would  compel  the 
party  to  recommence  a  service  under  fresh  articles,  before 
he  could  be  admitted  to  practise  as  an  attorney.  With 
respect  to  the  decision  in  JEx  parte  Haynes,  that  case 
came  clearly  within  the  equity  of  the  statute ;  for  there 
was  an  agreement  between  the  parties,  that  indentures  of 
apprenticeship  should  be  executed ;  and  what  has  been 
agreed  to  be  done,  is,  in  equity,  always  considered  as 
done. 

Mr.  Sioanstan,  in  reply.     It  would  be  a  great  hard* 

(a)  2  G.  &  J.  122.   ^ 
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ship,  and  quite  inconsistent  with  principles  of  justice,  if       1837. 
apprentices  to  attornies,  merely  because  they  are  called      ^^    ^^ 
articled  clerks,  were  to  be  the  only  persons  deprived  of      *'wweLi. 
the  benefits  provided  by  the  4dth  section,  when  their 
masters  become  bankrupt.    A  solicitor  is,  in  such  a  pre- 
dicament, perfectly  disqualified  from  any  pecuniary  trans- 
actions, and  the  Court  will  hardly  compel  his  articled 
clerk  to  remain  with  him  under  such  very  disadvan« 
tageous  circumstances. 

Erskine,  C.  J. — If  this  had  been  a  mere  question  of 
apportioning  a  part  of  the  premium  for  the  benefit  of  the 
petitioner,  I  should  have  been  willing  to  take  the  widest 
view  of  the  case ;  but  we  cannot  direct  a  part  of  the  fee 
to  be  returned,  without  at  the  same  time  declaring  that 
the  indentures  are,  under  the  previous  part  of  the  49th 
section,  ipso  facio,  discharged  by  the  bankruptcy  of  the 
master ;  and  this  would  create  a  very  serious  question, 
in  regard  to  the  interests  of  articled  clerks  in  general. 
For,  although  it  may  be  for  the  interest  of  this  petitioner 
to  be  considered  within  the  clause,  yet,  in  nine  cases  out 
often,  it  might  be  very  prejudicial  to  the  articled  clerk ; 
for  the  estate  of  the  bankrupt  solicitor  might  not  be 
suflScient  to  return  the  fee,  although  he  might  be  able 
to  continue  to  carry  on  his  business,  and  give  the  neces- 
sary instruction  to  his  clerk ;  and  if  the  indentures  are 
to  be  held  void,  the  previous  services  of  the  clerk  would 
be  lost,  in  the  computation  of  the  period  which  he  is 
required  to  serve,  before  he  can  be  admitted  in  any  of 
the  Courts  as  an  attorney  or  solicitor.  Moreover,  if  this 
petitioner  comes  within  the  meaning  of  the  term  ap* 
prentice,  then  all  attomies'  articled  clerks  must  in  future 
be  held  to  be  within  the  summary  jurisdiction  of  ju9- 

vo^.  II,  M 
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1 837.       dees  of  the  peace.   The  Reports  certainly  furnish  cases, 
^       .^       where  the  Courts  have  released  articled  clerks  from  their 

hx  parte 

FussEiL,  indentures,  on  the  bankruptcy  and  absconding  of  their 
masters ;  but  never  on  their  bankruptcy  alone  (a).  It 
may  therefore  be  presumed,  that  if  the  legislature  in- 
tended to  include  such  clerks  in  the  4dth  section,  the 
words  '^  articled  clerk"  would  have  been  inserted,  as  well 
as  the  word  apprentice.  From  the  absence  of  any  such 
words,  it  appears  to  me,  that  the  clause  was  intended 
to  be  confined  to  trade  apprentices,  who  would  be  pre- 
vented learning  their  trade  by  the  bankruptcy  of  their 
master,  which  is  so  commonly  followed  by  an  entire 
cessation  of  business.  As  it  is,  however,  a  grave  ques- 
tion, and  one  of  extensive  import,  and  we  are  not  all 
agreed  upon  it  at  present,  the  Court  will  take  time  to 
consider  the  point ;  which  will  probably  not  be  confined 
to  this  Court,  but  be  presented  ere  long  for  the  decision 
of  all  the  Courts  of  Westminster  Hall. 

Sir  John  Cross. — As  our  determination  of  this  case 
may  form  a  guide  for  future  decisions,  it  is  highly  proper 
we  should  take  time  for  consideration ;  and  I  would 
propose,  that  we  should  talk  to  the  Judges  of  the  other 
Courts  upon  the  subject. 

Sir  George  Rose. — The  point  will  of  course  be  re- 
served ;  but,  speaking  for  myself  at  present,  I  think  I 
shall  have  little  difiiculty  in  coming  to  the  conclusion, 
tliat  the  Commissioner  is  right.  The  case  in  question 
does  not  seem  to  have  been  present  to  the  consideration 
of  the  legislature,  when  the  act  of  parliament 


(a)  See  Et  jHirte  Brooke,  2  Chit.  Hep.  61 ;  Anon.  id.  62  ;  Anon,  1  CIkV%. 
Rep,  558,  Dote. 
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framed;  for  a  solicitor,  qua  solicitor,  cannot  be  made  a       1837. 

bankrupt ;  and  there  is  nothing  in  the  40th  section  of  ^^^ 

the  statute  authorizing  me  to  say,  that  it  affects  in  any  Fumill. 
way  the  relation  of  solicitor  and  clerk.    My  view  of  the 

matter  is  confirmed,  also,  by  the  circumstance  of  cUrh$ 
being  distinctly  mentioned  in  the  preceding  section ;  for 

if  the  4dth  section  had  intended  to  include  articled 
clerks,  as  well  as  apprentices,  they  would  ha?e  been 
equally  mentioned  in  that  section,  eo  nomine^  as  clerks 
are  in  the  48th,  The  law,  as  it  relates  to  attornies  and 
their  articled  clerks,  forms  almost  a  distinct  code  in  the 
statute  book ;  and  if  any  fresh  provisions  had  been  made 
respecting  them  in  any  act  of  parliament,  I  think  they 
would  have  been  specifically  mentioned.  The  question 
is  one  that  is  worthy  of  consideration ;  but  my  present 
impression  is,  that  the  Commissioner's  opinion  was  cor- 
rect. 

Cut.  ndv.  vulL 


The  Judges,  this  day,  delivered  their  opinions  as  Gray'ilnnHaii, 

«  „  March  17. 

follow. 


Sir  Georoe  Rose. — When  this  petition  was  heard 

before  us  in  the  last  term,  my  impression  was,  at  the 

conclusion  of  the  argument,  that  the  Commissioner  was 

Tigbt   in  rejecting  the  claim  of  the  petitioner.    The 

question  was,  whether  an  articled  clerk  to  an  attorney, 

-who  bad  been  made  a  bankrupt  as  a  money  scrivener, 

came  within  the  meaning  of  the  word  ''  apprentice,'*  in 

tbe  49th  section  of  the  Bankrupt  Act,  so  as  to  be  entir 

ded  to  any  and  what  return  of  the  premium  paid  by 

Wm ;  the  effect  of  which  would  be,  of  course,  to  declare, 

that  the  articles  of  clerkship  were  void,  as  the  clause  in 

m2 
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1837.  question  expressly  enacts^  *'  that  the  issuing  of  such 
Ej^pirtB  commission  shall  be,  and  enure,  as  a  complete  discharge 
FussKix.  of  the  indenture  or  indentures,  whereby  such  apprentice 
was  bound  to  such  bankrupt."  I  then  thought,  that  an 
articled  clerk  did  not  come  within  the  4dth  section,  and 
I  belieye  I  expressed  tiie  following  reasons  for  my  opi- 
nion : — The  word  apprentice  being  tiie  only  term  used 
in  the  49th  section,  I  thought  it  could  not  be  extended 
to  artided  clerks;  more  especially,  as  in  the  preceding 
section,  where  an  indulgent  provision  is  made  for  se- 
curing a  certain  portion  of  the  wages  of  servants,  the 
legislature  is  not  content  with  using  the  word  ^'eervanf* 
merely,  but  specifies  "  any  servant  or  clerk."  It  there- 
fore appeared  to  me,  that  as  clerks  were  expressly  in- 
cluded in  the  one  section,  and  articled  clerks  were 
omitted  in  the  other,  the  intention  was  to  exclude  them 
from  the  provisions  relating  to  apprentices.  Articled 
clerks  are  also  the  subject  of  so  many  statutes  and  laws, 
forming  almost  a  peculiar  code  respecting  them,  that  I 
thought  it  could  not  be  intended  to  bring  them  within 
the  49th  section  by  a  side  wind,  when  both  articled 
clerks  and  apprentices  are  so  often  before  the  legisla- 
ture, always  specifically  mentioned,  and  always  distin- 
guisbed  from  each  other.  The  intent  throughout  the 
6  Geo.  4.  c  16 ,  as  is  stated  in  the  preamble,  is  to  sim- 
pliiy  the  language  of  the  older  statutes;  therefore,  when 
servanis  and  clerks  are  distinctiy  named  in  one  dauae, 
and  eqpprentices  solely  named  in  the  other,  I  conceived 
that  artided  clerks  could  not,  by  imfdication,  be  hdd  to 
come  within  the  latter  term.  The  135th  section  also 
gives  a  key  to  the  meaning  of  certain  words;  and  the 
term  **  apprentice  "  is  not  one  of  those  words.  On  the 
other  hand,  the  term  **  apprentice  '*  is  o^tainly  laig^ 


FUBSBLL. 
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enough  in  its  meaning  to  include  *'  articled  clerks ;"  and^        1 837. 
on  reference  to  the  articles  themselves,  the  solicitor  is      ^  ^^^ 
bound  to  instruct  his  clerk,  and  the  clerk  is  bound  to 
learn ;  therefore,  no  violence  vrould  be  done  to  words, 
by  declaring  the  petitioner  to  come  within  the  meaning 
of  the  word  *^  apprentice."   Under  its  strict  signification, 
perhaps,  the  term  may  only  be  applicable  to  a  person 
bound  to  learn  a  trade ;  but  in  construing  acts  of  parlia- 
ment, or  legal  instruments,  we  are  generally  released 
from  such  a  strict  interpretation  of  words.    There  was, 
however,  another  difficulty  that  weighed  with  me  on  the 
former  occasion,  and  it  was  this :— The  135th  section 
declares,  that  nothing  in  the  act  contained  should  alter 
the  then  present  practice  in  bankruptcy,  except  where 
any  such  alteration  was  expressly  declared;    and,  to 
have  brought  articled  clerks  within  the  provisions  of  the 
49th  section,  would  have  been,  as  I  then  conceived,  an 
important  alteration  in  the  practice  in  bankruptcy,  which 
Was  not  expressly  declared  in  the  act  of  parliament. 
But^  on  looking  further  into  the  subject,  I  asked  myself 
this  question, — ^whether  there  would  be,  in  reality,  any 
alteration  in  the  practice  in  bankruptcy,  by  including  ar- 
tided  clerks  within  the  meaning  of  the  word  '^  appren- 
tice^" and  by  holding,  that  they  were,  in  that  character, 
entitled  to  the  benefits  of  the  49th  section  ?    After  much 
consideration!  the  only  rational  and  right  mode  of  deal- 
ing with  the  question,   appeared  to  me  to  be  this: 
Would,  or  would  not,  the  apprentice,  or  the  articled 
clerk,  be  considered  a  creditor,  under  the  former  bank- 
rupt law  ?    In  that  way  of  looking  at  it,  we  shall  the 
more  readily  find,  whether  the  former  practice  in  bank-* 
ruptey  would  be  altered,  by  declaring  this  petitioner 
entitled  to  the  benefits  of  the  49th  section.    NoW|  it 
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1887.       appears  to  me^  that  such  jpersons  as  the  present  peti- 
£e  iwrtt      tioner  have,  ia  point  of  fact,  always  been  treated  before 
FuiMLtH     ^^  Commissionersi  as  well  as  on  questions  before  the 
Ldrd  Chancellor^  as  creditors  of  the  bankrupt.    Then, 
as  the  I35th  section  of  the  act,  which  I  hare  already 
referred  to,  declares,  "  that  the  act  shall  be  construed 
beneficially  for  creditors,"  the  petitioner  will  be  entitled 
to  such  a  favourable  construction  of  the  act.    Permit  me 
to  call  to  your  attention  the  practice  in  bankruptcy,  in 
dealing  with  the  claims  of  apprentices,  as  it  existed 
before  the  6  Cfeo.  4*  c«  16. ;  firom  which  it  will  be  seen, 
that  they  were  universally  considered  to  be  creditors.  In 
the  1st  volume  of  Atkyns^s  Reports, — the  name  of  the 
case  I  cannot  just  at  present  recall  (a), — an  application 
was  tnade  by  an  apprentice,  whose  master  had  become 
bankrupt,  for  an  order  on  the  assignees  to  restore  a 
portion  of  the  premium  out  of  the  bankrupt's  effects ; 
Lord  Hardwicke  was  at  first  inclined  to  grant  the  peti« 
tiDn ;  but,  after  a  search  had  been  made  for  precedents, 
and  it  had  been  found  that  Lord  Kinfff  and  afler^ 
wards  Lord  Talbot,  had  respectively  upon  two  several 
occasions  directed  that  an  apprentice  should  come  in  as 
a  creditor  only.  Lord  Hardwiche  made  a  similar  order, 
directing  that  he  should  be  admitted  as  a  creditor  only  for 
a  proportionate  part  of  the  premium,  after  deducting  for 
the  time  during  which  the  apprentice  had  lived  with  the 
bankrupt*     But  Lord  Hardwicke  afterwards  (a)  put  it 
on  the  equitable  principle  of  referring  it  to  the  creditors 
to  say,  what  part  of  the  premium  ought  to  be  returned ; 
and  it  was  the  custom  then,  for  Commissioners  of  Bank- 
rupt, acting  on  Lord  Hardwicke's  suggestion,  to  recom* 

(a)  See  Ex  parU  Sandby,  1  Atk.  149. 
(h)  Bin  Barwdl  v.  Ward,  1  Atlu  261. 
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mend  the  creditors  to  return  a  reasonable  part  of  the        18^7. 
premium  to  the  apprentice,  instead  of  compelling  him  to       £^  ^^ 
come  in  as  a  creditor  under  the  commission.    Such  was       Fussill. 
the  practice  in  bankruptcy  at  the  time  of  the  passing  of 
the  6  Geo.  4.  c.  16.    The  claim  of  the  apprentice  was 
referred  by  the  Commissioners  to  the  discretion  of  the 
creditors.    Then  what  was  the  intention  of  the  Icgisla- 
ture,  by  the  provision  it  has  made  in  the  40th  section  of 
that  statute  ?   Was  it  to  introduce  new  law  altogether, — 
or  to  give  the  Commissioners  the  power  of  settling,  at 
once,  what  portion  of  the  premium  shall  be  returned 
to  the  apprentice,  instead  of  the  more  circuitous  method 
of  referring  it  to  the  creditors?     If  therefore  the  Com- 
missioners would,  as  I  take  it,  before  the  passing  of  the 
6  Geo.  4.  c.  16.,  have  referred  the  question  to  the  cre- 
ditors,  the  act  of  parliament  appears  to  me  to  have 
introduced  no  further  change  in  the  former  practice, 
than  to  give  the  Commissioners  power  to  order  a  part 
of  the  premium  to  be  returned,  without  any  reference  to 
the  creditors.     In  that  way  of  putting  it,  therefore,  and 
as  the  term  "  apprentice "  is  large  enough  to  include 
within  its  meaning  an  articled  clerk,  I  think  the  peti- 
tioner is  entitled  to  the  relief  he  prays.      It  is  not 
necessary  for  us  to  make  any  order,  that  the  articles  of 
clerkship  shall  be  cancelled.     Whatever  may  be  the 
effect  of  our  declaring,  that  the  petitioner  comes  within 
the  49th  section,  the  petitioner  is  entitled  to  any  conse- 
quential benefit  from  such  declaration,  without  its  being 
specified  in  the  order.     It  is  enough,  on  the  present 
occasion,  to  make  an  order  in  general  terms,  that  it  shall 
be  referred  to  the  Commissioner,  to  order  such  part  of 
the  premium  to  be  repaid  to  the  petitioner,  as  the  Com- 
nussioner  shall  in  his  discretion  think  fit. 
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1837.  Sir  J.  Cross. — The  petitioner,  in  tliis  case,  was  bound 

Ex  parte  ^^^  indenture  to  serve  the  bankrupt  as  a  clerk  in  his  bu- 
Fu»8ELL.  siness  of  an  attorney  and  solicitor,  for  five  years ;  and 
the  bankrupt,  in  consideration  of  a  fee  of  300/.,  was 
bound  to  teach  and  instruct  him  in  the  business  of  his 
profession.  And  the  question  is,  whether  the  petitioner 
is  an  apprentice^  within  the  intent  and  meaning  of  the 
4dth  section  of  the  general  act  relating  to  bankrupts* 
The  words  of  the  act  are  these :  **  Where  any  person 
shall  be  an  apprentice  to  a  bankrupt  at  the  time  of 
issuing  the  commission  against  him,  the  issuing  of  the 
commission  shall  be  and  enure  as  a  complete  discbarge 
of  the  indentures." 

It  is  objected  against  the  petitioner,  firsts  that  he  is 
not  bound  by  the  indentures,  under  the  name  of  an  op- 
prentice;  next,  that  he  is  not,  in  common  parlance,  an 
apprentice;  and  lastly,  that  he  is  not  such,  within  the 
intent  and  meaning  of  this  act. 

To  the  first  of  these  objections,  I  need  only  repeat  the 
answer  given  to  the  same  objection  by  a  former  Chief 
Justice  of  the  King*s  Bench.  The  act  of  3  Will.3.  c.ll. 
enacts,  that  if  any  person  shall  be  bound  apprentice  by 
indenture,  and  inhabit  in  any  parish,  such  binding  and 
inhabitation  shall  be  adjudged  a  good  settlement.  On 
the  construction  of  that  act,  which  came  in  question  in 
the  case  of  JRex  v.  Laindon^  Lord  Kenyan  said,  '^  When 
it  is  urged,  that  this  relation  (of  apprentice)  can  only  be 
formed  by  using  the  term  apprentice,  it  may  be  ob- 
served, the  argument  would  lead  to  an  absurd  conse* 
quence ;  for  then,  if  the  word  clerk  were  used  in  regular 
indentures  of  apprenticeship,  the  clerk  would  not  gain  a 
settlement  by  serving  under  the  indentures,  merely  be- 
cause he  was  not  retained,  eo  nomine,  as  an  apprentice* 
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But  it  would  be  a  disgrace  to  our  laws,  if  we  were        1837. 
obliged  to  decide  according  to  words,  without  consider-       j.^     ^^ 
ing  their  meaning."    If  that  be  the  true  construction  of      Fuswll. 
an  act  of  the  last  century,  it  is  equally  so  of  one  of  the 
present  century ;  and  it  has  never  yet  been  questioned ; 
although  it  has  been  well  known,  and  often  recognized 
in  the  Court  of  King's  Bench,  and  at  every  quarter 
sessions  in  England,  for  the  last  forty  years. 

As  to  the  next  objection,  it  is  true,  that  in  common 
parlance,  an  attorney's  clerk  is  not  called  an  apprentice; 
but  that  is  a  vague  test  for  ascertaining  the  meaning  of 
an  act  of  parliament.  The  names  of  occupations  are 
continually  changing.  We  have  many  acts  of  parlia- 
ment relating  to  workmen,  artificers,  and  labourers ;  but 
those  classes,  I  understand,  are  now  obsolete,  and  they 
are  all,  in  common  parlance,  denominated  operatives, 
and  may  therefore  be  said  not  to  be  comprised  in  any  of 
those  acts.  So  again,  what  the  law  calls  stealing,  is 
now,  in  common  parlance,  if  we  may  judge  from  the 
newspapers,  better  known  by  the  more  courteous  name 
o{  abstracting.  It  is  in  this  way,  that,  in  common  par- 
lance, clerks  are  no  longer  called  apprentices ;  though 
it  is  well  known,  that  the  term  apprentice  was  formerly 
so  familiar  in  the  legal  profession,  that  even  those 
destined  for  the  bar  were  called  apprentices,  '^  appren- 
ticii  ad  legem.''  And  in  the  Stamp  Act,  indentures  of 
apprenticeship,  and  of  clerkship,  are  classed  together, 
under  one  head.  I  am  therefore  of  opinion,  that  an 
attorney's  articled  clerk  is  an  apprentice,  in  fact,  if  not  in 
name.  He  is  like  every  other  apprentice,  whether  in 
trade,  or  in  profession,  bound  by  indentures  for  a  cer- 
tain time,  to  serve  a  master^  who,  for  an  adequate  fee,  is 
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1897.       bound  by  the  same  instrument  to  teach  and  instruct 

Ex  parte        ^™- 

Fjtnttu  Then,  as  to  the  intention  of  the  act  of  parliament, — 
it  must  be  remembered,  that  the  clause  in  question  is  a 
remedial  clause,  and>  as  such,  requires  in  every  Court  a 
liberal  and  enlarged  construction.  And  I  cannot,  for  my 
part,  imagine  a  case,  that  more  clearly  comes  within  the 
intention,  as  well  as  within  the  meaning,  of  the  act« 
Here  is  a  young  gentleman,  who  has  paid  a  large  fee,  in 
the  expectation  of  suitable  instruction  in  his  profession; 
and  he  has  the  misfortune  to  find  be  is  bound  in  a 
disparaging  connection  with  a  bankrupt,  who,  though 
he  may  still  follow  his  profession,  cannot  legally  have 
any  property  of  his  own,  nor  any  adequate  means  of 
giving  the  necessary  instruction.  In  this  painful  di- 
lemma, he  has  applied  to  this  Court  to  administer  in  his 
case  that  relief,  which  the  law  has,  in  similar  cases, 
appointed,  and  which,  it  appears  to  me,  it  will  be  unjust 
to  withhold.  And  I  cannot  consent  to  condemn  him, 
against  his  will,  for  three  years  longer  in  a  service, 
winch  afibrds  no  reasonable  hope  of  a  suitable  education, 
to  the  certain  prejudice  of  his  professional  reputation 
and  his  future  prospects. 

EnsKtNE,  C.  J. — As  the  facts  of  this  case  have  been 
already  so  f\illy  stated,  it  will  not  be  necessary  for  me  to 
repeat  them. 

At  the  hearing  of  this  petition,  I  thought  that  the 
petitioner  had  not  brought  his  case  within  the  scope  of 
the  clause  in  question ;  but  as  the  point  was  new  and 
important,  it  was  allowed  to  stand  over  for  fUrther  con* 
sideration ;  and  as  the  result  of  the  delay  has  been  to 
bring  the  minds  of  my  two  learned  colleagues  to  the 
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same  result  in  &your  of  the  petitioner,  he  will  have  the  ^837. 
less  reason  to  regret  that  the  fullest  examination  of  the  ex  parte 
question  has  not  satisfied  me,  that  my  first  impression 
was  wrong,  although  I  maintain  my  opinion  with  very 
considerable  distrust ;  because  I  am  aware,  that  it  is  not 
only  at  variance  with  the  better  judgment  of  my  learned 
colleagues,  but  also  of  some  very  learned  persons,  for 
whose  opinion  I  entertain  the  highest  respect.  But  as 
I  am  placed  here  to  give  my  own  judgment  upon  the 
several  cases  brought  before  the  Court,  I  feel  bound  to 
give  my  reasons  for  not  coinciding  with  my  learned  col- 
leagues in  the  view  which  they  have  taken  of  this  case. 

When  it  is  remembered,  that  acts  of  parliament  arc 
promulgated,  not  merely  as  rules  for  judicial  exposition 
of  the  law,  but  also  as  guides  to  regulate  the  contracts 
and  conduct  of  all  who  are  subject  to  their  authority,  it 
will  be  obvious,  that  in  construing  the  language  of  a 
statute,  one  of  the  soundest  principles  is,  that  which 
requires  judges  to  take  the  words  employed,  according 
to  their  ordinary  signification  in  common  use ;  unless, 
firom  the  general  object  of  the  statute,  or  some  other 
particular  expressions,  it  is  clear  that  the  legislature 
intended  them  to  be  understood  in  a  more  limited,  or 
more  extended,  sense.  Where  the  object  of  a  particular 
clause,  in  which  the  expressions  to  be  expounded  are 
found,  is  in  accordance  with  the  general  object  of  the 
statute,  then,  if  adherence  to  the  popular  sense  of  the 
words  would  defeat  or  interfere  with  that  object,  it 
would  be  the  duty  of  the  Court  to  adopt  any  construc- 
tion that  the  words  would  bear,  that  might  best  effec- 
tuate the  purpose  of  the  legislature.  But  if  the  particu- 
lar object  of  the  clause  be  in  the  nature  of  an  exception 
to  the  general  purview  of  the  statute,  a  judge  is  not  war- 
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1837.       ranted  in  presuming,  that  the  legislature  meant  to  do 
Ex  parte       ^ove  in  derogation  of  its  principal  object^  than  it  had 
FuMELL,      plainly  and  unequivocally  declared  in  the  subordinate 
provision  under  discussion. 

In  examining  the  case  now  before  the  Court,  I  find 
that  the  expressions  under  consideration  occur  in  a 
clause,  creating  an  exception  to  the  main  object  of  the 
statute  in  vrhich  it  is  found.  The  leading  purpose  of 
the  act  is,  to  secure  to  the  general  body  of  the  creditors 
of  an  insolvent  trader  the  equal  and  rateable  distribution 
of  all  his  effects  not  specially  pledged.  The  object  of 
the  particular  clause  under  which  this  question  arises  is, 
to  give  to  a  particular  class  of  persons  (who  by  an  equit- 
able construction  had  been  usually  admitted  as  creditors) 
a  portion  of  the  insolvent's  estate,  in  preference  to  all 
other  claimants.  And  although  it  has  been  urged,  that 
this  clause,  being  in  its  nature  remedial,  ought  to  re- 
ceive a  liberal  construction,  we  muBt  not,  I  think,  lose 
sight  of  the  fact,  that  it  is  a  particular  remedy  given  to 
one  class  of  claimants,  opposed  to  a  general  remedy  pro- 
vided for  another  class ;  and  if  any  question  could  exists 
as  to  which  class,  in  a  doubtful  case,  the  preference  is 
to  be  given,  the  legislature  has  itself  solved  it  by  the 
enactment  in  the  135th  section,  that  the  statute  shall  be 

f 

construed  beneficially  for  creditors,  that  is,  as  stated  by 
Mr.  Justice  Bay  ley,  in  Dickson  v.  Cassia),  for  the 
general  body  of  creditors. 

The  first  point  then  that  I  have  to  determine  is,  whe- 
ther an  articled  clerk  to  an  attorney  is  an  apprentice, 
within  the  ordinary  use  of  that  term.  On  the  one  handi 
it  is  not  denied  that,  as  the  purpose  for  which  such 
clerks  are  articled  is  to  learn  the  profession  of  their 

(a)  1  B.  &  A4ol  343. 
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masterSi  the  term  "apprentice"  might  be  applied  1837. 
to  themi  without  improperly  straining  the  expression,  if  ^^  ^^ 
such  appeared  to  be  the  intention  of  the  legislature.  On  F""*^"" 
the  other  hand,  it  is  not  pretended  that  the  name  of 
"  apprentice"  is  the  popular  and  familiar  designation  of 
an  articled  clerk.  Is  it  his  known  description,  accord- 
ing to  ordinary  legal  phraseology?  It  must  be  admitted, 
that  the  mere  omission  of  the  term  apprentice^  and  sub- 
stitution of  that  of  clerhj  in  any  particular  indenture, 
could  not  alter  the  legal  efiect  of  the  instrument,  or  ex- 
clude the  clerk  from  the  operation  of  a  provision  in- 
tended to  include  the  whole  class  to  which  he  belonged. 
But,  in  order  to  ascertain  whether  the  provision  now 
under  consideration  was  intended  to  include  attornies' 
clerks,  it  cannot  be  unimportant  to  inquire  how,  at  the 
time  of  the  passing  of  the  act,  they  were  usually  de- 
scribed iii  those  instruments,  by  which  the  relation  of 
master  and  clerk  was  contracted,  and  in  those  statutes 
by  which  that  relation  was  regulated. 

In  the  instrument,  by  which  the  relation  of  master 
and  clerk  is  contracted,  the  term  apprentice  is  no  where 
employed. 

In  the  statutes,  by  which  that  relation  is  regulated, 
the  term  is  never  applied  to  the  clerks  of  English  at- 
tornies. The  first  statute,  that  alludes  to  the  clerkship 
of  attornies,  is  the  2  Geo.  2,  c.  23. ;  by  the  5th  section  of 
which  act  it  is  enacted,  that  no  person  shall  be  permitted 
to  act  as  ah  attorney,  unless  he  shall  be  bound  by  con- 
tract in  writing  to  serve  as  a  clerk,  for  and  during  the 
space  of  five  years,  to  an  attorney  sworn  and  admitted; 
and  in  all  the  other  provisions  the  terms  clerk  and  derk- 
sA$p  are  uniformly  employed,  and  the  word  apprentice  is 
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1887.  The  next  statute  madoi  with  reference  to  articled 

J^^^^*^       clerks,  is  the  22  Geo.  2.  c.46.;  which  enacts,  that  every 

Ex  parte  >  f  ^ 

FU88BLL.  person  bound  to  serve  as  clerk  to  any  attorney  shall 
make  an  affidavit  of  the  fact ;  and  in  all  the  other  pro<r 
visions  the  same  term  oiclerh^  and  not  o{  apprentice^  is 
used. 

The  same  observation  applies  to  1  &  0  Qeo.  4.  c.  48., 
and  6  Geo.  4.  c.  46. 

So  also  in  relation  to  the  stamp  acts.  The  first  statute, 
that  imposed  the  specific  duty  on  articles  of  clerkship  to 
attorniesi  is  the  statute  34  Geo.  3.  c.  14. ;  by  which  an 
additional  stamp  duty  of  100/.  is  imposed  on  every  con- 
tract in  writing,  whereby  any  person  shall  become  bound 
as  a  clerk^  in  order  to  his  admission  as  a  solicitor  or 
attorney  in  any  of  her  majesty's  Courts  at  Westminster, 
and  a  duty  of  40/.  as  solicitor  in  Courts  in  Wales. 
Throughout  this  statute  the  term  '^  apprentice"  is  never 
applied  to  such  clerks.  Before  that  act  passed,  one 
uniform  ad  valorem  duty  was  paid  upon  all  agreements, 
whether  articles  of  clerkship,  or  indentures  of  apprentice- 
ship, for  putting  out  any  person  to  learn  any  profession, 
trade,  or  employment ;  but  still,  in  the  statute  8  Ann. 
c.  9.  imposing  these  duties,  the  several  distinctive  names 
of  clerk,  apprentice,  and  servant,  are  always  repeated  as 
respectively  appropriate  to  the  corresponding  terms  of 
profession,  trade,  and  employment.  And  in  all  subse- 
quent stamp  acts,  the  same  terms  of  derhs  and  clerkship 
are  alone  applied  to  persons  bound  to  attornies,  for  the 
purpose  of  admission  as  English  attornies  or  solicitors ; 
and  I  find  no  instance  where,  in  the  fair  construction  of 
the  language,  the  term  apprentice  is  ever  applied  to 
such  a  clerk* 

I  confess,  that  in  looking  through  the  statutes  on  this 
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subject,  I  was  much  struck  with  the  language  in  the       1837. 
Irish  Stamp  Act,  of  the  55  Geo.  S.  c.  78. ;  in  the  sche-      Jl"^^ 

£x  parte 

dule  of  which  I  found,  under  the  head  ^^  Apprentice-  Fumwll. 
ship,"  the  duty  imposed  in  these  terms : — "  Indenture, 
or  other  instrument,  containing  covenants,  articles,  or 
agreements,  for  or  relating  to  the  service  of  any  appren- 
tice, clerk,  or  servant,  who  shall  be  put  or  placed  with 
«iy  master  or  mistress,  to  learn  any  profession,  trade, 
or  emplojrment  whatsoever,  except  articles  of  clerkship 
or  tqfprerUiceship  to  attornies,  or  others,  herein  specifi- 
cally charged."  And  then,  on  further  reference  to  the 
specific  charges,  I  found  them  entered  thus : — ^'  Articles 
of  apprenticeship,  indentures,  or  other  instruments, 
whereby  any  person  shall  first  become  bound  to  serve 
as  apprentice,  or  clerk,  to  any  attorney  or  solicitor,**  &c. 
And  I  was  still  more  struck  by  the  language  of  the  follow- 
ing statute,  c.79,  applicable  however  also  to  Ireland  only; 
by  which  it  is  enacted,  '^  that  every  person  who  shall  be 
bound  as  api»rentice  to  any  attorney,  proctor,  or  notary 
public,  in  Ireland,  shall  in  like  manner  obtain  a  certifi- 
cate of  the  payment  of  the  duty  before  admission,  to  be 
lodged  in  the  Court  to  which  the  master  of  such  appren- 
tice shall  belong."  But  when,  upon  referring  to  the 
English  Stamp  Act  of  the  same  session,  I  perceive  that 
the  attention  of  the  legislature  had  been  directed  to  the 
distinctive  appellation,  by  which  articled  clerks  in  Eng- 
land had  been  always  designated,  and  found  the  term 
apprentice  altogether  dropped,  when  speaking  of  them, — 
and  again  assumed,  in  speaking  of  clerks  to  writers  to 
the  signet  and  attornies,  in  Scotland, — I  felt  myself  for- 
tified in  the  conclusion,  that  if  the  legislature  had  in- 
tended to  apply  the  provisions  of  the  49th  section  of  the 
Bankrupt  Act  (which  extends  to  England  only)  to 
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1837.        articled  clerks,  it  would  have  employed  the  same  dis- 
£z  arte      ^inctive  appellation  that  it  had  used  elsewhere,  and 
FuasELL.      which,  in  England,  had  been  their  ordinary  and  popular 
name  and  description  ;  and  the  more  especially,  as  pro- 
vision had  been  made  for  other  clerks  in  the  preceding 
section. 

But  it  is  said,  that  if  we  look  to  the  intention  of  the 
legislature  in  introducing  this  provision,  and  find  the 
case  of  the  attorney's  clerk  within  the  mischief  intended 
to  be  remedied,  we  are  bound  to  extend  the  remedy  to 
them.  I  have  already  suggested  one  qualification  to  this 
position ;  but  I  by  no  means  admit,  that  if  this  rule  of 
construction  were  fiiUy  adopted,  the  assumed  conse- 
quences would  necessarily  follow.  The  object  of  the 
clause  appears  to  me  to  have  been  twofold.  First,  to 
afford  a  more  immediate  and  more  extensive  indemnity 
to  one  class  of  sufferers,  who,  though  admitted  by  the 
equitable  construction  of  their  claim  to  come  in  as 
creditors  against  the  estate,  were  nevertheless,  by  their 
peculiar  position,  subjected  to  more  than  the  ordinary 
losses  of  creditors.  This  class,  for  which  this  provision 
seems  to  have  been  made,  consisted  of  young  persons 
who  had  been  placed  with  the  trader  to  learn  his  busi- 
ness,— who,  according  to  the  law,  must  be  bound  by  in- 
dentures of  apprenticeship, — and  who,  under  the  name  of 
an  apprentice  fee,  usually  paid  a  sum  of  money,  which, 
though  generally  not  large  enough  to  make  its  repay- 
ment a  material  deduction  firom  the  fund,  was,  to  the  in- 
dividuals, often  the  only  means  of  provision,  and  of 
forwarding  their  prospects  in  the  world — ^and  which  was 
often  paid,  not  only  for  instruction,  but  also  for  their 
lodging  and  board,  for  a  considerable  term  of  years. 
3y  the  tradesn)an*s  bankruptcy,  the  stock  on  which  his 
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trade  depended  was  distributed  amongst  his  creditors,        1837. 


his  credit  shaken,  and  his  means  of  providing  either  in- 
struction or  provision  taken  away ;  and,  to  afford  imme-  Fosselu 
diate  relief  to  this  class  of  apprentices,  whom  the  delay 
of  a  dividend  might  leave  in  a  state  of  destitution,  while 
tlie  diminution  of  the  distributable  fund  in  general  would 
not  be  large,  seems  to  have  been  the  main  object  of  the 
clause.  But  in  this,  and  other  provisions  of  the  statute, 
the  legislature  appears  to  have  had  another,  and  a  con- 
sequential object,  in  releasing  the  bankrupt  from  those 
obligations,  which  the  transfer  of  all  his  property  to  his 
assignees  would  effectually  prevent  his  fulfilling ;  while 
their  non-fulfilment  would  subject  him  to  all  the  incon- 
veniences that  would  have  attached,  if  no  bankruptcy 
had  taken  place.  And  I  cannot  construe  the  latter 
branch  of  the  clause,  as  affording  relief  to  the  clerk, 
unless  I  could  also  consider  the  bankrupt  attorney  as 
released  from  his  obligation  by  the  former  part, — a  con- 
clusion which,  in  many  cases,  might  bear  hard  upon  the 
clerk  himself.  And  when  it  is  remembered,  that  attor- 
nies  are  not  within  the  class  of  persons  subject  to  the 
bankrupt  laws ;  that  neither  in  practice,  nor  in  proba- 
bility, does  the  circumstance  of  their  being  declared 
bankrupt,  on  account  of  some  collateral  trading,  prevent 
their  pursuing  their  profession  as  attornies, — and  unless 
there  has  been  something  discreditable  in  their  failure, 
pursuing  it  with  success,  and  affording  to  their  clerks  the 
instruction  contracted  for, — the  case  of  an  attorney's  clerk 
does  not  appear  to  fall  within  the  mischief  intended  to  be 
remedied ;  and  a  reason  may  be  thence  conjectured,  why 
the  legislature  has  not  extended  the  provision  expressly 
to  them, — and  an  argument  afforded,  why  the  Court,  in 
construing  the  provision,  should  not,  in  derogation  of 
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1837.  the  main  object  of  the  statutei  give  to  this  clause  a  more 
^""^1.  extended  effect,  than  the  plain  and  obvious  interpreta- 
FwssELT..      tion  of  its  language  requires. 

I  hope  I  shall  not  be  misunderstood,  however,  as  ex- 
pressing any  opinion,  that  the  clause  is  applicable  only 
to  trade  apprentices.  There  are  cases,  where  the  person 
bound  is,  in  the  ordinary  use  of  the  term,  an  apprentice^ 
though  the  master  to  whom  he  is  bound  is  not,  in  re- 
spect of  the  business  to  be  learnt,  a  trader  within  the 
bankrupt  laws,  and  who  yet  may  become  bankrupt  in 
respect  of  a  collateral  trading ;  such,  for  instance,  as  an 
apprentice  to  a  farmer,  a  surgeon,  or  an  engraver,  and 
the  like.  But  the  grounds  on  which  my  opinion  rests 
are,  that  as,  in  my  apprehension,  articled  clerks  to  so- 
licitors, in  this  country,  are  not  cq>prenticeB,  according 
to  the  ordinary  acceptation  of  that  term  in  this  couti- 
try;  and  as  the  clause  is  in  derogation  of  the  main 
object  of  the  statute ;  I  am  bound  to  ascertain,  that  it 
was  the  clear  intention  of  the  legislature  to  include  thikt 
class  within  the  description  used,  before  I  extend  it  to 
them ; — ^that  I  cannot,  from  any  part  of  the  statute,  collect 
such  to  have  been  the  intention  of  the  legislature;  but 
that,  on  the  contrary,  I  find  that  there  is  a  description, 
by  which  that  class  is,  in  familiar,  legal,  and  legislative 
phraseology,  uniformly  designated,  and  which  is  not 
here  employed ;  and  that  there  is  a  material  difibrence 
between  an  articled  clerk  and  the  tradesman's  appren* 
tice,  for  whose  benefit  the  clause  appears  to  have  been 
framed. 

If  in  this,  or  in  any  other  case,  it  should  happen  that, 
from  the  circumstances  attending  the  bankruptcy,  thfe 
attorney  should  be  disqualified  from  carrying  on  his 
business,  and,  thereby,  of  fulfilling  the  terms  upon 
which  the  premium  was  received,  the  petitioner  may, 
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according  to  the  case  of  Ex  parte  Sandhy(a),  and  the 
precedents  there  referred  to^  be  let  in  to  prove  such  pro- 
portion of  the  premium  as  shall  seem  reasonable,  as  a 
debt  against  the  eilate.  But  I  cannot  concur  in  the 
position,  that,  because  he  may  be  thus  admitted  as  a 
creditor,  or  because  in  practice  the  creditors  at  large 
have  been  called  upon  to  exercise  a  benevolent  discretion 
in  the  cases  of  common  apprentices,  by  consenting  to 
the  payment  of  a  portion  of  their  apprentice  fee  in  full, 
we  can  assume  that  an  articled  clerk  was  within  the  pur- 
view of  the  clause  in  question.  But  as  my  learned  col- 
leagues have  arrived  at  the  opposite  conclusion,  the 
Order  must  be  for  the  payment  in  full  of  such  portion  of 
the  premium  as  the  Commissioners  shall  think  reason- 
able. It  is  unnecessary  to  preface  the  Order  of  the 
Court  by  a  declaration,  that  the  articles  are  void;  it 
is  quite  sufficient  to  refer  it  to  the  Commissioner,  to  do 
what  he  thinks  equitable  and  just,  within  the  meaning 
of  the  act  of  parliament (&). 

(I)  See  Rm  V.  CrtdiUm,  2  B.  &  Adol.  493  ;  Rex  ▼.  Wishford,  4  Ad.  fie 
£.223. 


1837. 


Ex  parte 


Ex  parte  William  Elliott. — In  the  matter  of 

George  Jermyn. 


Wettmintttr, 
January  24. 

Gray^sInnHallt 
March  22. 

A  servant  ac- 
_^  knowledged  to 

iHIS  was  a  petition  for  proof  of  a  debt,  under  the  his  masier.  that 

he  had  misap- 

foUowing  circumstances :  pUtd  sums 

_^  wllich  he  was 

The  petitioner  was  a  manufacturer  at  Birminghami  entrusted  to  re- 
ceive from  his 
master's  debtors,  and  theretlpon  gave  his  master  a  warrant  of  attorney  for  securing  the 
anount  by  instalments,  the  master  treating  his  condnet  as  a  mere  breach  of  trust ;  after 
which  the  servant  became  bankruj^t :  Held,  that  as  the  conduct  of  the  bankrupt  amounted  to 
theerime  dfembeslement,  which  is  declared  to  be  a  felony  by  the  7  &  8  Geo,  4.  c.29.  s.  47., 
the  master  could  not  prove  for  the  amount,  until  he  had  prosecuted  the  bankrupt  for  the  felony. 

8§mibU,  alio,  that  the  roaster  had,  by  taking  the  warrant  of  attorney  for  the  amount  of  the 
mm  embezzled,  become  a  party  to  the  compounding  of  a  felony ;  which  would  render  him  in- 
CMBpnnit  to  pfosecttte  the  bankrupt  for  the  ombeizleiiMat. 

n2 
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1837.  and  had  employed  the  bankrupt  to  sell  goods  for  him  in 
^^^^  London,  at  a  warehouse  there  belonging  to  the  petitioner* 
Elliott.  Between  January  1834  and  February  1836|  the  bank- 
rupt, in  the  course  of  his  employment,  received  from 
several  persons,  to  whom  he  had  thus  sold  goods,  va- 
rious sums  of  money,  amounting  to  400/.  17«.  lld^ 
which  he  did  not  pay  over  to  the  petitioner^  but  ap- 
plied to  his  own  piurposes.  This  was  not  discovered 
until  February  1836,  when  the  petitioner  applied  to 
the  bankrupt  on  the  subject;  who  then  admitted  the 
fact  of  having  misapplied  these  sums,  and  furnished 
an  account  of  them,  with  the  exception  of  six  sums  (not 
amounting  altogether  to  10/.)  which  were  omitted  by  in- 
advertence. The  petitioner  alleged,  that  upon  this  oc- 
casion he  made  use  of  no  threat  of  taking  criminal  pro- 
ceedings against  the  bankrupt,  but  that  he  treated  the 
matter  as  a  breach  of  trust,  and  as  constituting  a  debt 
owing  to  him  by  the  bankrupt ;  and  that  it  was  thereupon 
agreed,  that  the  bankrupt,  and  one  Harriet  Gard,  as  his 
surety,  should  execute  a  joint  warrant  of  attorney  to  the 
petitioner,  for  securing  the  amount  then  due,  by  the  pay- 
ment of  instalments  of  SO/,  per  week  ;  which  warrant  of 
attorney  was  afterwards  duly  entered  into  on  the  9th  Fe- 
bruary 1836.  In  August  following,  the  bankrupt  mar- 
ried Harriet  Gard;  when  only  25L  had  been  paid  to  the 
petitioner,  towards  satisfaction  of  the  debt.  On  the  11th 
October  following,  the  bankrupt  came  to  a  further  ac- 
count with  the  petitioner,  when  a  balance  of  41 1/.  7s.  9d. 
was  found  due  to  the  petitioner.  On  the  12th  October 
the  petitioner  issued  an  execution  against  the  bankrupt's 
goods,  in  a  dwelling-house  and  shop  then  occupied  by 
him,  and  took  a  bill  of  sale  from  the  sheriff.  Upon  the 
execution  being  put  into  the  bankrupt's  house,  the  goods 
seized  under  the  execution  were  distreined  upon  by  the 
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landlord  for  half  a  year's  rent,  amounting  to  78/.  15^.;        1837. 
which  the  petitioner  paid  to  the  landlord,  and  which  was       ^T^ 
allowed  by  the  sheriff  in  amount,  upon  the  completion      Kllioit. 
of  the  bill  of  sale ;  the  bankrupt  being  present  at  the 
Ume  of  such  payment,  and  not  objecting  to  it.    The 
petitioner  also  paid  the  sheriff  322.  3«.,  for  the  expenses 
of  the  levy. 

On  the  4th  November  the  fiat  issued ;  and  it  after- 
wards appeared,  that  the  bankrupt  had  committed  an  act 
of  bankruptcy  previous  to  the  levy,  so  that  the  execution 
could  not  be  sustained ;  and  the  messenger  under  the 
bankruptcy  afterwards  took  possession  of  the  goods,  to 
the  exclusion  of  the  peUtioner. 

At  the  time  of  the  issuing  of  the  fiat,  the  bankrupt 
was  indebted  to  the  petitioner,  as  he  alleged,  to  the 
amount  of  4S&1  5$.  3(f.,  besides  the  78/.  1 5s.  paid  to 
satisfy  the  distress  for  rent.  The  petitioner  attended 
before  the  Commissioner  to  prove  this  sum;  but  his 
proof  was  rejected,  on  the  ground  that  the  bankrupt,  by 
his  misapplication  of  the  money  received  for  the  pe- 
titioner, had  been  guilty  of  the  crime  of  embezzlement; 
and  that  the  petitioner,  not  having  prosecuted  him  for 
such  ofifence,  could  not  sustain  any  action  at  law  against 
him,  and  could  not  therefore  be  admitted  to  prove  under 
the  fiat.  The  petitioner  had  sold  part  of  the  goods 
taken  by  him  under  the  execution  for  49/.  1^.,  which,  he 
urged,  ought  to  be  taken  in  part  of  the  allowance  to  be 
made  to  him  for  the  78/.  155.  paid  in  discharge  of  the 
rent 

The  prayer  was,  that  the  petitioner  might  be  admitted 
to  prove, the  amount  of  his  debt,  and  might  be  declared 
entitled  to  be  reimbursed  the  78/.  15s.  out  of  the  pro- 
ceeds of  the  goods  which  the  landlord  had  distreined 
tipon;  that  the  49/t  U.  received  by  the  petitioner  might 


m  CASES  IN  BANKRUPTCY. 

9 

1887.       be  accounted  in  part  of  such  reimbursement;  and  that 

^^^^       the  assignees  might  be  restrained  from  suing  the  pe- 

£luott.      titioner  for  that  sum ;  or.  if  the  Court  should  think  he 

ought  not  to  be  allowed  to  retain  it,  then  that  the  pe- 

titioner  might  be  let  in  to  prove  for  the  782. 15<.  as  a 

creditor  under  the  flat. 

The  affidavits,  on  behalf  of  the  respondents,  stated, 
that  when  the  petitioner  attended  before  the  Commis- 
sioner to  urge  his  right  of  proof,  he  stated,  that  the  bank- 
rupt  was  in  his  service,  as  his  derk  or  servant,  and  in 
that  capacity  received  debts  and  sums  of  money  from  the 
debtors  and  customers  of  the  petitioner,  which  it  was  his 
duty  to  have  entered  into  certain  books  of  the  petitioner ; 
but  that  various  sums,  to  the  amount  of  380/.,  had  been 
received  by  the  bankrupt,  and  had  not  been  entered  in 
the  books  or  accounted  for  by  him;  that  in  February 
1836  the  petitioner  discovered  these  facts,  and  there- 
upon taxed  the  bankrupt  with  them,  who  admitted  them, 
and  delivered  a  list  of  the  several  sums  received  and 
embezzled ;  and  that  the  security,  under  which  the  pe- 
titioner sought  to  prove,  was  founded  on  the  money  so 
taken  by  the  bankrupt. 

Mr.  O.  Anderdon,  in  support  of  the  petition.  The 
first  question  in  this  case  is,  whether  there  has  been 
what  may  be  called  an  embeazlement  of  the  petitioner's 
money  by  the  bankrupt;  and  Sdly,  whether  the  47th 
section  of  the  7  &  8  Oeo.  4.  c.  SO.,  relating  to  the  pu- 
nishment for  embezzlement  by  clerks  or  servants,  applies 
to  this  case,  so  as  to  prevent  a  proof.  [Unkine,  C.  J. 
Not  whether  that  statute  applies ;  but  whether,  by  the 
general  policy  of  the  law,  the  proof  is  prevented.  I 
take  it,  the  Commissioner  acted  on  this  ground — that  ad 
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the  conduct  of  the  bankrupt  amounted  to  the  crime  of       1837. 

embeaezlementi  the  proof  must  be  suspended  until  the      r^^^ 

bankrupt  had  been  prosecuted.]     It  is  not  competent  to      Elliott. 

a  party  himself^  to  set  up  any  disability  arising  from  his 

own  criminal  act.    But  there  is  a  distinction  between 

a  mere  receipt  of  money  by  a  party  who  embezzles  it, 

and  a  violent  abstraction  of  property.    But  the  offence 

in  the  present  case,  even  if  the  statute  should  be  held 

to  apply  to  it,  is  merely  a  quasi  felony.     [Erskine,  C.  J. 

No ;  the  act  declares,  that  ^'  every  such  offender  shall 

be  deemed  to  have  fraudulently  stolen  the  same."]    The 

peculiar  feature  in  the  case  is,  that  the  bankrupt  has 

treated  the  transaction  as  a  civil  debt,  and  has  given  a 

security  for  it     He  was  not  in  the  capacity  of  a  clerk  or 

servant  to  the  petitioner,  but  was  more  in  the  nature  of 

an  agent  employed  to  sell  goods  on  commission.     [Sir 

G.  Hose.    From  the  statement  in  the  petition,  the  bank- 

mpt  appears  to  have  stood  in  a  very  different  relation  to 

the  petitioner  from  that  of  agent.]     In  the  course  of  his 

employment  in  selling  goods  and  receiving  monies,  he 

was  certainly  more  like  an  agent  than  a  servant. 

The  Court  here  said,  that  as  the  petitioner's  counsel 
was  ignorant  of  the  respondent's  case,  the  more  con- 
venient course  would  be  for  the  respondents  to  show, 
that  the  case  comes  within  the  47th  section. 

Mr.  Swanstofif  and  Mr.  Bacon,  for  the  assignees. 
The  Court  will  not  fail  to  observe  the  way  in  which  the 
relation  between  these  parties  is  stated  in  the  petition. 
It  is  there  alleged,  that  the  petitioner,  who  resided  at 
Bhrmingham,  employed  the  bankrupt  to  sell  goods  for 
hun  in  London,  at  a  warehouse  there  which  belonged 
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Ex  parte 
Elliott. 


to  the  petitioner.  Now,  it  is  not  the  custom  for  a  com- 
mission agent  to  transact  his  business  on  premises  which 
belong  to  his  principal.  If  the  employment  of  the  bank- 
rupt was  in  the  character  of  a  servant,  he  comes  within 
the  47th  section  of  the  7  8c  8  Geo.  4.  c.  29.,— if  as  an 
agent,  he  is  then  within  the  49th  section.  But  it  will 
not  make  him  the  less  a  servant, — the  being  employed  by 
the  petitioner  to  transact  his  business  in  a  different  town 
from  that  where  the  petitioner  himself  resided.  An  im- 
portant question  here  suggests  itself,  to  determine  what 
was  the  real  character  of  the  bankrupt.  How  was  he 
paid  ?  By  a  fixed  salary,  or  by  a  commission  of  so  much 
per  cent,  on  the  amount  of  the  goods  sold  ?  This  fact, 
the  most  important  in  the  case,  must  be  well  known  to 
the  petitioner ;  and  yet  he  withholds  all  knowledge  of  it 
from  the  Court.  The  affidavit  of  Mr.  Gainsford,  the 
solicitor  to  the  fiat,  states, — 


Mr.  Anderdon.  I  object  to  this  afiidavit  being  read, 
on  the  ground  that  it  proceeds  only  on  information  and 
belief;  and  hearsay  evidence  ought  not  to  prejudice  a 
third  person.  The  afiidavit,  too,  merely  states  what  the 
deponent  has  heard  the  bankrupt  say,  since  the  issuing 
of  the  fiat. 


An  afiidavit  de- 
posine  to  facts 
on  iDtormation 
and  belief,  may 
be  read,  vaUat 
pumtum. 


Erskine,  C.J. — I  think  the  affidavit  may  be  read) 
the  effect  of  it  will  be  another  thing. 

Sir  John  Cross. — It  is  the  practice  of  this  Court  to 
receive  affidavits,  deposing  to  facts  on  information  and 
belief;  the  other  party  having  an  opportunity  of  con- 
tradicting the  statement,  if  he  chooses.  If  he  does 
not  contradict  the  statement,  and  the  fact  is  in  his 
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own  knowledge^  then  the  fact  must  be  taken  as  ad-        1837. 
mitted. 


Mr.  StDonston,    The  deponent  states^  that  the  bank- 
rupt told  him  he  had  acknowledged  to  the  petitioner, 
that  he,  the  bankrupt,  had  lent  the  money  in  question  to 
one  Anne  Gardf  whom  the  bankrupt  afterwards  mar- 
ried ;  and  that  he  deserved  transportation  for  his  conduct. 
This  then  is  a  fact,  within  the  knowledge  of  the  peti- 
tioner, whether  the  bankrupt  told  him  that  he  had  so  lent 
the  money  to  Anne  Gard.    It  is  also  alleged  in  another 
affidavit,  that  the  petitioner  stated,  when  he  was  exa- 
mined before  the  Commissioners,  that  the  bankrupt  was 
his  clerk  or  servant,  and  had  received  various  sums,  in 
that  character,  to  the  amount  of  380/.,  from  the  debtors 
and  customers  of  the  petitioner ;  that  he  had  not  en- 
tered these  sums  in  the  petitioner's  books,  as  he  ought 
to  have  done ;  and  that  he  finally  embezzled  the  whole 
amount.     These  facts  are  wholly  uncontradicted  on  the 
other  side ;  and  therefore,  from  the  petitioner's  own  ad- 
mission, the  case  is  plainly  brought  within  the  terms  of 
the  statute.     It  is  perfectly  clear,  that  no  felonious  act 
can  be  the  foundation  of  a  civil  action,  until  the  felon 
has  been  prosecuted ;  and  in  this  respect  there  is  no 
distinction  between  felonies,  which  are  the  cause  of  per- 
sonal injuries,  and  those  where  only  property  is  stolei. 
We  cannot  say  on  what  precise  day  the  felony  was  com- 
mitted.    [Sir  J.  Cross,  The  time  when  the  embezzle* 
ment  took  place  seems  to  be  a  matter  very  material  to 
be  ascertained.     It  was  a  part  of  the  bankrupt's  duty  to 
receive  the  money,  and  non  constat,  that  when  he  re- 
ceived it,  he  then  intended  to  embezzle  it.     Put  the 
ease  of  a  man  who  borrows  a  horse^  and  afterwards 
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1887.        makes  away  with  it — the  important  question  is  then^ 
^^^^^       what  was  his  intention  when  he  borrowed  it?]    If  the 

Ex  parte  *' 

Elliott,  owner  of  the  horse  had,  in  an  action  of  trover  to  recover 
the  value  of  it,  alleged  that  the  horse  was  stolen,  could 
he  have  recovered  in  such  an  action  t  That  is  the  case 
here.  Not  accounting  for  money,  and  not  paying  it  over 
to  the  party  on  whose  account  it  was  received,  constitute 
the  crime  of  embezslement;  and  it  is  not  material  to 
show  the  precise  time  when  the  offender  appropriated 
the  money  to  his  own  use.  Under  the  terms  of  the  7  & 
8  Oeo.  4.  c.  99.  s.  49.,  the  act  of  receiving,  or  taking 
into  his  possession  the  money,  and  not  accounting  for  it 
afterwards,  jointly  constitute  the  felony. 

Sir  J.  Cross. — Have  you  any  authority  for  saying, 
that  the  policy  of  the  law,  under  the  circumstances  of 
the  present  case,  prevents  a  man  from  proving  his  debt, 
for  the  purpose  of  receiving  a  dividend  upon  his  proof, 
after  he  has  prosecuted  the  offender.  He  could  not 
bring  an  action,  it  is  admitted ;  but  where  bankruptcy 
intervenes,  cannot  he  prove  his  debt?  If  he  cannot,  all 
the  bankrupt's  flinds  may  be  divided,  before  the  prosecu- 
tion is  terminated ;  and  then  it  would  be  of  no  use  to 
prove.  It  seems  to  me,  however,  that  there  is  another 
important  question  in  the  case,  which  is  this, — was  there 
not  here  a  civil  debt  contracted  previous  to  the  felonious 
act  ?  If  not,  you  must  contend  that  the  receipt  of  the 
money,  and  the  felonious  act,  were  contemporaneous. 

Brskikb,  C.  J. — It  may  be,  that  the  felonious  act  was 
committed  when  the  money  was  received;  then,  of 
course,  that  could  not  be  the  subject  of  an  action 
founded  on  contract.    It  may  be,  that  the  bankrupt 
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honestly  received  the  money,  and  did  not  conceife  the  18^7. 
felonious  intention  until  some  time  afterwards.  That  I  ^^  pg^^e 
understand  to  be  the  quesHon  put  by  my  learned  col- 
league) and  whether^  in  that  case^  the  previous  civil 
action  b  merged  in  the  subsequent  felony.  It  seems 
clear,  from  the  statement  in  the  petition,  that  the  peti- 
tioner considered  the  bankrupt  as  his  servant. 

Sir  John  Cross. — Put  the  case  of  an  action  on  a 
policy  of  insurance  to  recover  a  loss  by  fire ;  and  the 
defence  is,  that  the  plaintiff  wilfully  set  his  house  on 
fire.  There  the  offence  must  be  proved,  as  strictly  as  if 
the  plaintiff  was  arraigned  on  an  indictment  for  the 
felony. 

Mr.  Stoanston.  In  the  case  last  mentioned  the  matter 
is  set  up  as  a  defence.  Here  the  petitioner  is  estopped 
by  his  own  admission. 

Mr.  AnderdoHf  in  reply.  As  the  Court  appears  to  con- 
sider, that  the  bankrupt's  relation  to  the  petitioner  was  in 
the  character  of  a  clerk  or  servant,  it  will  be  proper  to 
direct  its  attention  to  some  cases,  where  a  distinction  is 
taken  between  the  ofifence  of  stealing  a  chose  in  action, 
and  other  felonious  acts.  The  case  of  Ex  parte 
Birk8(a)  is  very  analogous  to  the  present.  There  the 
bankrupt  had,  as  in  this  case,  been  clerk  to  the  peti- 
tioner, and  had  embezzled  his  master's  money ;  and  it 
was  contended,  that  the  right  to  prove,  which  was  a  civil 
right,  became  merged  in  the  felony;  but  the  Vice- 
Chancellor,  though  he  admitted  the  bankrupt  had  been 
guilty  of  felony,  decided,  that  the  petitioner  was  never- 

(a)  2  Mont.  &  A.  208,  note. 
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1837.  theless  entitled  to  prove  for  the  amount  of  his  debt. 
Ex  parte  ^^^  Vice-Chancellor  assigns  no  reasons  for  his  judg- 
Elliott.      mgjji .  Hjy^  j|.  proceeded,  no  doubt,  on  the  principle  that 

a  man  cannot  set  up  in  defence  his  own  wrongful  act, 
and  that  the  assignees  representing  the  bankrupt  are 
equally  estopped.  This  principle  is  recognized  by  Lord 
Tenterden,  in  his  judgment  in  the  case  of  Stone  v. 
Marsh  (a),  where  he  says  that  ''  a  man  cannot  defend 
himself  against  a  demand,  by  showing,  on  his  part,  that 
it  arose-  out  of  his  own  misconduct,  according  to  the 
maxim,  '  Nemo  allegans  suam  turpitudinem  est  audi- 
e7idus\"  [Sir  John  Cross.  Lord  Tenterden  observed 
in  that  case,  that  the  familiar  phrase,  ''  the  action  is 
merged  in  the  felony,"  is  not  at  all  times,  and  literally 
true.]  Upon  this  head,  what  Mr.  Justice  Buller  says, 
in  the  case  of  Master  v.  Miller (b),  is  very  material: 
"  The  law,  proceeding  on  prmciples  of  public  policy, 
has  wisely  said,  that  where  a  case  amounts  to  felony, 
you  shall  not  recover  against  the  felon  in  a  civil  action ; 
but  that  rule  does  not  appear,  by  any  printed  authority, 
to  have  been  extended  beyond  actions  of  trespass  or 
tort,  in  which  it  is  said,  that  the  trespass  is  merged  in 
the  felony."  In  accordance  with  this  rule  it  has  been 
held,  that  trespass  will  not  lie  for  taking  money, — if  it 
appear  either  on  the  evidence,  or  in  the  pleadings  on 
the  part  of  the  plaintiff,  to  be  felony, — except  the  party 
has  been  prosecuted  for  the  crime;  but  even  in  that 
case  it  was  ruled,  that  the  defendant  himself  cannot  show 
the  felony  in  bar  of  the  trespass.  The  assignees,  there- 
fore, being  the .  bankrupt's  representatives,  cannot  take 
an  objection  which  he  could  not.  It  would  be  a  grievous 
hardship,  if  the  practice  were  otherwise.    But  the  other 

(a)  6  B.  &  C.  564.  (6)  4  T.  R.  332. 
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side  have  not  cited  any  case  to  show,  that  the  facts  here        1837. 
amounted  to  the  crime  of  embezzlement.     [Erskine,      ^^^^^^ 

Kz  part6 

C*  J.  The  factSi  as  stated  in  the  petition,  must  come  to      Eluott. 
this,— that  the  bankrupt,  as  the  clerk  or  servant  of  the 
petitioner,  had,  in  the  year  1834,  and  subsequently,  re- 
ceived various  sums  of  money  belonging  to  the  peti- 
tioner; and  that  in  1836  he  had  not  accounted  for  them ; 
and  the  bankrupt  then  confesses  that  he  had  misappro- 
priated them.    Would  a  jury  hesitate,  for  one  moment, 
to  say,  that  these  facts  amounted  to  embezzlement?] 
In  Rex  V.  BeacalUa)^  where  a  party  was  found  guilty 
on  an  indictment  for  embezzlement,  and  the  principal 
evidence  was  his  own  acknowledgment  that  he  had  re- 
ceived money,  and  had  appropriated  it,  and  that  he 
therefore  owed  the  sum  and  would  repay  it,  an  objec- 
tion was  taken  in  arrest  of  judgment,  that  this  was  not 
at  law  an  embezzlement ;  for  that  the  acknowledgment 
was  nothing  more  than  saying,  **  I  have  got  so  much  of 
your  money  in  my  hands,  which  I  will  pay  over  to 
you;*^  and  the  judge  reserved  the  objection  (i).     [Er- 
ikinef  C.  J.   It  is  not  because  the  petitioner  chooses  now 
to  designate  the  bankrupt's  conduct  as  a  mere  breach  of 
trust,  that  this  Court  must  hold  it  to  be  so;  when  the 
statute  declares,  that  what  was  formerly  a  mere  breach 
of  trust,  should  in  future  be  held  to  be  a  felony.]     [Sir 
/•  Cross.    The  objection  to  the  proof  in  this  case  must 
be  considered,  not  as  the  objection  of  the  party,  but  the 
objection  of  the  Court.]    The  petitioner  has  never,  on 
any  occasion,  treated  the  bankrupt's  default,  in  not  ac- 
counting for  the  monies  received  by  him,  as  a  felony. 

(a)  1  Car.  &  P.  312. 

(6)  But  see  1  Car.  &  P.  454.,  where  it  was  heldi  that  the  eviifence 
UBOttDted  to  embeiileinent. 
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18S7*  No  evidence  has  been  adduced  of  any  fidse  entriee  made 
£x  parte  ^^  ^^®  bankrupt  in  his  booka^  which  is  one  of  the  fem^ 
Elliott,  ^p^g  ^f  |}ie  crime  of  embeezlement*  The  other  aide 
oilght  to  show  dearly,  that  a  felony  has  been  committed 
by  the  bankrupt^  in  order  to  sustain  this  objection  to  the 
proof.  In  Ex  parte  Jones  {a)  the  Court  said^  that  they 
would  not  look  through  every  page  of  the  bankrupt's 
booksi  in  order  to  pick  out  some  ease  of  felony. 

The  Court  recommended  an  arrangtoent  between 
the  parties  as  to  the  78/.  I69.  paid  by  the  petitioner,  iat 
the  half-year's  rent  due  from  the  bankrupt  to  th^  land* 
lord  $  sayings  that  the  landlord  was  entitled^  tinder  any 
cih:umstances,  to  distrain  for  a  yearns  rent  $  and  that  it 
was  but  equitable^  that  the  petitioner  should  be  teltt-> 
bursed  this  payment  out  of  the  bankmpt's  estate* 

Mr<  Swamtan  said,  he  would  accede  to  the  suggestion 
of  the  Courts  so  fkr  as  to  consent  to  a  proof  for  the 
78/.  15s. J  but  that  the  petitioner  must  refund  the  402.  U., 
which  he  had  received  for  the  proceeds  of  Uie  goods 
sold  by  him  under  the  execution. 

Cbr*  adv.  ^ult 

Gray* t  Inn  Hall      The  CouRT  this  day  delivered  their  judgment  as  fd-^ 

March22.    ',^^,.:_ 

Erskike,  G.  J.-^The  petitioner  in  this  case.  In  the 
month  of  November  last,  attended  before  the  Commis- 
sioner and  tendered  a  proof  under  the  fiat  for  S6Sf.,  al- 
leged to  be  due  as  the  balance  of  an  account  stilted 
between  the  bankrupt  and  the  petitioner,  upon  the  con- 
sideration of  money  had  and  received  to  the  use  of  the 

(a)  3  Deac.  &  Ch.  525. 
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petitioner^  for  which  he  had  no  security,  except  a  war-       1 8^7. 
rani  of  attorney,  and  judgment  in  the  Court  of  Common      ^^     (^ 
Pleas  entered  up  thereon.    Upon  an  investigation  of  the 
claim  by  the  Commissioner,  it  appeared  that  the  bank- 
rupt had,  in  the  years  1834  and  1835,  been  employed  by 
the  petitioner^  who  was  a  button  maker  at  Birmingham, 
to  sell  his  manufactures  in  London,  and  to  collect  and 
receive  on  his  account  monies  due  from  his  London  cus- 
tomers.    That  the  bankrupt  at  various  times,  between 
the  month  of  January  1834'  and  the  month  of  February 
1835,  received  in  the  course  of  such  employment,  from 
different  debtors  of  the  petitioner,  several  sums  of  money, 
amounting  in  the  whole  to  410/.  17tf.  6rf«,  the  receipt  of 
which  he  concealed  from  the  petitioner  \  and  that  no  part 
of  this  money  was  entered  in  the  accounts  rendered  to 
the  petitioner,  or  paid  over  to  him ;  but  that  it  had  been 
fraudulendy  appropriated  by  the  bankrupt  to  his  own 
U8e»    It  further  appeared,  that,  upon  the  discovery  of  the 
bankrupt's  default  in  the  early  part  of  1836,  the  peti- 
tioner  applied  to  him  on  the  subject ;  when  the  bankrupt 
fiiUy  admitted  the  receipt  and  misappropriation  of  the 
money,  and  eitecuted  a  warrant  of  attorney  jointly  with 
a  Woman  of  the  name  of  Harriet  Gard^  whom  he  after- 
wards married,  for  securing  all  sums  of  money  then 
or  thereafter  to  become  due  to  the  petitioner,  to  the 
amount  of  500/.  |  and  judgment  was  afterwards  entered 
up  for  that  sum  in  the  Court  of  Common  Pleas.     In 
October  following^  the  petitioner  sued  out  execution 
under  his  judgment;  and  the  sheriff,  having  seized  the 
goods  and  effects  of  the  bankrupt  in  his  dwelling- 
house  and  shop,  executed  a  bill  of  sale  thereof  to 
the  petitioner  in  the  usual  way.     It  further  appeared, 
that  upon  the  execution  being  put  into  the   house 
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1887.        and  premises,  the  landlord  distrained  upon  the  goods 
ExMrto      ^^^  ^^^^  ^  year's  rent,  amounting  to    78/.  I5s.  Orf., 
Elliott,      which  was  paid  by  the  petitioner,  together  with  82L 
Ss.  Od.  for  the  expenses  of  the  levy.     The  fiat  was 
not  issued  against  the  bankrupt  till  the  4th  of  Novem- 
ber ;  but,  it  appearing  that  an  act  of  bankruptcy  had 
been  committed  previous  to  the  levy  under  the  peti- 
tioner's execution,  he  was   obliged  .to   relinquish  the 
bankrupt's  property  to  his  assignees.     Under  these  cir- 
cumstances, the  petitioner  claimed  to  be  admitted  as  a 
creditor,  for  the  balance  due  in  respect  of  the  several 
sums  so  received  by  the  bankrupt  on  his  account,  and 
for  a  sum  of  lOZ.  advanced  by  the  petitioner  to  the 
bankrupt  after  the  execution  of  the  warrant  of  attorney, 
and  also  for  the  sum  of  78/.  15«.  Od.  so  paid  by  the  peti- 
tioner to  the  bankrupt's  landlord,  in  discharge  of.  the 
arrears  of  rent.    But  the  Commissioner  rejected  the  first 
branch  of  the  claim,  on  the  ground  that  the  bankrupt, 
by  such  receipt  and  fraudulent  misapplication  of  the 
petitioner's  money,  had  been,  under  the  statute,  guilty  of 
felony ;  and  that  the  petitioner  could  not  be  admitted  to 
prove  the  amount  as  a  debt,  until  he  had  prosecuted  the 
bankrupt  for  that  offence;  and  as  to  the  78/.  15s.  Od., 
he  declined  to  take  cognizance  of  the  claim,  as  not 
amounting  to  a  debt.    No  specific  allusion  appears  to 
have  been  made  to  the  advance  of  the  10/.,  which  stands 
upon  different  grounds  from  any  other  part  of  the  claim. 
Upon  this  rejection  of  the  proof  by  the  Commissioner, 
the  petitioner  presented  his  petition  to  this  Court,  stating 
the  above  facts,  and  also  that  he  had,  after  the  levy 
under  the  execution,  and  before  the  date  of  the  fiat,  sold 
a  portion  of  the  goods  of  the  bankrupt,  and  had  received 
payment  to  the  amount  of  4d/.  U.,  and  thereby  prayed 
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that  he  might  be  admitted  to  prove  his  alleged  debt,  in        1837. 
respect  of  the  monies  so  received  by  the  bankrupt  on       kT^^ 
account  of  the  petitioner,  &c.    (His  Honor  here  stated       Elliott. 
the  remainder  of  the  prayer  of  the  petition.)  (a) 

As  to  the  sum  of  78/.  IBs.  Od.,  it  seems  hard  that  the 
bankrupt's  estate  should  retain   the  advantage  of  the 
release  from  the  landlord's  demand  for  rent,  and  yet 
make  no  compensation  to  the  petitioner,  by  whose  money 
that  advantage  was  purchased;   but  as  the  payment, 
under  the  circumstances,  constituted  no  debt  from  the 
bankrupt,  but  was  made  voluntarily  by  the  petitioner  in 
bis  own  wrong,  I  do  not  see  how  any  obligation  arises, 
which  either   a   Court  of  Law  or  of  Equity    would 
enforce  against  the  assignees,  to  repay  the  money  to  the 
petitioner.     It  appears  to  me,  however,  that  if  the  cre- 
ditors were  to  permit  the  petitioner  to  retain  the  49Z.  1^., 
as  a  compensation  for  the  probable  benefit  conferred  on 
the  estate  by  the  payment  to  the  landlord,  they  will 
do  no  more  than  justice.    As  to  the  10/.,  there  is  no 
reason  why  the  proof  to  that  amount,  upon  a  proper 
tender  of  it,  should  not  be  admitted ;  unless  it  could  be 
shown,  that  the  advance  of  that  sum  constituted  an  in- 
gredient in  any  illegal  compact  for  hushing  up  a  crimi- 
nal prosecution ;  and  of  this  there  is  no  evidence,  as  it 
was  advanced  long  after  the  warrant  of  attorney  had 
been  given ;  but  this  is,  in  my  opinion,  the  only  sum  for 
which  the  petitioner  ought  to  be  admitted  to  prove,  at 
present.    For  I  agree  with  the  learned  Commissioner, 
that  no  proof  for  any  sums  of  money  feloniously  embez- 
zled by  the  bankrupt  ought  to  be  admitted,  until  the 
bankrupt  shall  have  been  criminally  prosecuted  for  that 
offence  ;  and  that  the  facts  established  before  him,  and 

(u)  See  anlc,  p.  181. 
VOL.  II,  O 
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1837*  very  candidly  stated  in  the  petition,  show  that  the  sums. 
Ex  parte  ^^'  which  the  warrant  of  attorney  was  given,  were  so 
Sluott*      feloniously  embezzled. 

It  was  contended  at  the  bar,  that  this  fact  presents  no 
obstacle  to  the  petitioner's  proof;  1st,  because  even 
an  action  at  law  might  have  been  maintained  for  the 
amount;  and  Sndly,  that  even  if  the  amount  could  not 
have  been  recovered  in  an  action,  it  might  nevertheless  be 
proved  in  bankruptcy.  As  to  the  first  point,  it  was 
argued,  first,  that  the  objection  to  the  recovery  in  a  civil 
suit,  where  a  felony  had  been  committed  and  no  prose- 
cution instituted,  was  confined  to  actions  of  trespass  or 
tort;  and  secondly,  that  here  the  debt  existed,  indepen- 
dently altogether  of  the  act  of  embezzlement ;  for  that  a 
contract  to  pay  over  the  monies  received  was  ndsed  by 
the  very  act  of  receiving,  and  that  the  subsequent  em- 
bezzlement could  not  vary  the  obligation  already  con- 
tracted. 

The  first  of  these  propositions  rests  upon  a  dedaration 
of  Mr.  Justice  Buller  in  Master  v.  M%Uer{a\  in  which 
that  very  learned  judge  says  *'  the  law,  proceeding  on 
the  principle  of  public  policy,  has  wisely  said,  that  where 
a  case  amounts  to  felony,  you  shall  not  recover  agdnrt 
the  felon  in  a  civil  action.  But  that  rule  does  not  appear 
by  any  printed  authority  to  have  been  extended  beyond 
actions  of  trespass,  or  tort,  in  which  it  is  said  the  tres- 
pass  is  merged  in  the  felony.  That  is  a  rule  of  law  cal- 
culated  to  bring  offenders  to  justice. **  But  although  die 
learned  judge  says  in  this  part  of  his  judgment,  that 
there  was  no  printed  authority  for  extending  the  rule 
beyond  cases  of  tort,  yet  he  himself,  in  the  sentence  im- 
mediately preceding  this  passage,  shows  what  his  opinion 

(a)  4  T.  R.  333. 
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of  the  extent  of  the  principle  was ;  for  he  had  jast  stated,        1837. 
**  that  if  an  actual  forgery  had  been  committed,  it  would       ^^^^ 

.  Ex  parte 

have  been  difficult  to  sustain  that,  or  any  action  for  the  Eiuorr. 
money,  till  something  further  had  happened;**  and  what 
that  something  was,  he  points  out  by  the  sentence  on 
which  the  learned  counsel  for  the  petitioner  relied,  and 
which  I  have  already  cited.  The  dictum  therefore  of 
Mr.  Justice  Buller^  if  taken  altogether,  is  rather  an  au- 
thority against  the  first  position  contended  for ;  and  the 
language  of  the  judges  in  the  more  recent  cases  of  Ex 
parte  Bolland(a)y  Stone  v.  Marehih),  and  Manh  v. 
Keating  (c),  to  which  I  shall  have  occasion  to  refer  more 
fully,  cleariy  prove  that  no  such  distinction,  between 
actions  upon  contract  and  actions  upon  tort,  exists. 

The  next  point  will  require  a  little  closer  examina- 
tion, because  at  the  argument  it  received  the  assent  of 
one  of  the  judges  of  this  Court ;  namely,  that  as  the 
legal  obligation  to  pay  over  the  money  received  by  the 
bankrupt  attached  before  any  act  of  embezzlement, — or, 
for  any  thing  that  appears,  before  any  intention  to  em- 
bezzle existed, — the  debt  created  by  the  receipt  of  the 
money  could  not  be  affected  by  its  subsequent  felonious 
application.  This  argument,  as  it  appears  to  me,  rests 
upon  a  misapprehension  of  the  principle  upon  which  the 
objection  is  founded.  The  principle  is,  not  that  the 
debt  has  become  extinguished  by  or  merged  in  the 
felony, — but  that  the  civil  remedy  for  the  recovery  of 
the  debt  is  suspended,  until  the  creditor  has  first  per- 
formed his  duty  to  the  public,  by  bringing  the  offender 
to  justice.  The  principle  is  very  fully  and  clearly  stated 
in  the  cases  referred  to  during  the  argument :  Ex  parte 

(a)  Moot  &  M.  397.  (6)  6  13.  &  C.  564. 

(c)  1  UiDg.  N.  S.  198 ;  1  Moot.  &  A.  592. 
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1837.  SoUand(a)y  Crosby  v.  Lcmg  (b),  Stone  v.  Marsh  (c),  and 
j,^  '^  Marsh  v.  Keating  (rf).  In  Crosby  Y.Long,  Lord  EUenf 
Elliott,  borough  says,  "  The  policy  of  the  law  requires,  that  be- 
fore the  party  injured  by  any  felonious  act  can  seek  civil 
redress  for  it,  the  matter  should  be  heard  and  disposed 
of  before  the  proper  criminal  tribunal,  in  order  that  the 
justice  of  the  country  may  be  first  satisfied  in  respect  of 
the  public  offence ;  and  after  a  verdict  either  of  acquittal 
or  conviction,  the  judgment  is  so  &r  conclusive  in  any 
collateral  proceeding  quoad  the  particular  matter,  that 
the  objection  is  thereby  removed  of  bringing  that  sub 
judice  in  a  civil  action,  which  was  the  proper  subject  of 
a  criminal  prosecution."  And  Mr.  Justice  Grose  adds, 
^*  The  true  ground  of  the  general  rule  against  the 
plaintiff's  right  to  sue  for  damages  in  a  civil  action,  for 
any  act  which  amounts  to  a  felony,  is,  to  prevent  the 
criminal  justice  of  the  country  from  being  defeated, 
which  it  would,  be  very  likely  to  be,  if  the  party  were 
first  permitted  to  obtain  a  civil  satisfaction  for  the  in- 
jury." And  in  the  case  of  Stone  v.  Marsh  (c).  Lord 
Tenterdeny  in  the  course  of  his  judgment,  as  reported  in 
page  564,  says,  "  There  is  another  rule  of  the  law  of 
England,  namely,  that  a  man  shall  not  b^  allowed  to 
make  a  felony  the  foundation  of  a  civil  action ;  not,  that 
he  shall  not  maintain  a  civil  action  to  recover  firom  a 
third  and  innocent  person  that  which  hath  been  feloni- 
ously taken  from  him, — for  this  he  may  do,  if  there  has 
not  been  a  sale  in  market  overt, — but  that  he  shall  not 
sue  the  felon ;  and  it  may  be  admitted,  that  he  shall  not 
sue  others  together  with  the  felon,  in  a  proceeding  to 
which  the  felon  is  a  necessary  party,  and  when  his  claim 

(a)  Mont  &  M.  397.  (6)  12  East,  413. 

(c)  6  B.  &  C.  664.  (d)  1  Mont  &  A.  692. 
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^pearSi  by  his  own  showing,  to  be  founded  on  the  1837. 
felony  of  the  defendant."  And  in  a  subsequent  passage  ^^^  ^^le 
his  lordship  says,  "  Now  public  policy  requires,  that  Elliott, 
ofienders  against  the  laws  shall  be  brought  to  justice ; 
and  for  that  reason  a  man  is  not  permitted  to  abstain 
from  prosecuting  an  offender,  by  receiving  back  stolen 
property,  or  any  equivalent  or  composition  for  a  felony, 
without  suit,  and  of  course  cannot  be  allowed  to  main- 
tun  a  suit  for  such  a  purpose.  But  it  is  not  contended, 
that  any  such  policy  or  rule  is  applicable  to  the  present 
case ;  the  offender  has  suffered  the  extreme  sentence  of 
the  law  for  another  offence  of  the  same  kind."  And 
similar  language  is  used  by  Mr.  Justice  Park  in  giving 
the  judgment  of  the  Court  in  Marsh  v.  Keating  (a) ;  and 
Lord  Lyndhwrst  in  Ex  parte  Bolland^  re  Marsh  and 
others  {b),  says,  ^*  But  there  is  another  principle  con- 
nected with  the  same  subject,  and  which  is  not  confined 
to  the  case  of  larceny,  but  extends  to  cases  of  felony 
generally,  not  merely  to  cases  of  felony  at  common  law, 
but  to  cases  that  have  been  made  felony  by  subsequent 
statutes ;  and  this  was  the  principle  adverted  to  by  Lord 
Tenterden, — that  a  man  shall  not  be  allowed  to  make  a 
felony  the  foundation  of  a  civil  action.  It  is  at  variance 
with  the  interest  of  society,  and  contrary  to  the  principle 
of  public  policy,  to  allow  a  party  injured  by  any  felonious 
act  to  seek  civil  redress,  until  he  has  pfbsccuted  the 
offender ;  because,  if  the  civil  remedy  were  permitted  in 
the  first  instance,  it  would  too  frequently  lead  to  the 
abandonment  of  Criminal  prosecutions.  The  principle  is 
applicable,  as  a  principle  of  public  policy,  to  felony  gene- 
rally." And  his  lordship  then  proceeds  to  show,  that  as 
Fauntkroy  had  been  prosecuted  to  capital  conviction^ 

(ft)  1  Biogfai  N.  S.  318.  (6)  Mont,  k  M.  396. 
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1887.       it  was  unnecessary  for  another  man  to  prosecute  fur- 
^■^^^^       then 

£di  parte 

fiiuoTT.  But  it  is  saidi  that  in  the  case  now  before  the  Courts 

the  felonious  act  is  not  the  foundation  of  the  civil  remedy, 
and  that  the  petitioner's  case  might  be  made  out  in  an 
action  for  money  had  and  received  to  his  use,  without 
showing  any  embezzlement  of  it  by  the  clerk*  But,  in 
my  opinion,  the  foundation  of  the  petiti<Hier*s  claim  is 
compounded  of  the  two  facts,  of  the  receipt  of  the 
money  by  his  clerk,  and  of  his  omission  to  pay  it  over  or 
account  for  it ;  and  the  comjdaint  by  a  plaintiff  in  such 
an  action  is,  that  although  the  defendant  had  received  so 
much  money  to  his  use,  and  had  promised  to  pay  it,  that 
he  had  failed  so  to  do ;  and  the  injury  complained  of  is 
the  non-payment.  It  may  be  true,  that  in  some  cases  it 
might  be  sufficient  fiw  the  plaintiff  to  prove  the  receipt  of 
the  money  by  the  defendant,  and  leave  it  to  him  to  dis- 
charge himself  by  proof  of  payment  over.  But  it  is 
clear,  that  the  case  now  under  consideration  necessarily 
involved  the  proof  of  both  of  these  points  by  the  peti- 
tioner ;  for  his  case  was  founded  upon  the  confession  of 
the  bankrupt,  that  he  had  received  and  misappropriated 
the  monies  in  question,  which  were  not  included  in  the 
accounts  rendered  at  the  time;  and  these  facts  were 
brought  before  die  Commissioner,  and  before  this  Couit^ 
by  the  petitioner's  own  showing ;  and  I  cannot  separate 
the  evidence  of  the  existence  of  the  debt,  from  the  &cts 
that  show  that  the  money  was  embezzled.  I  am  there- 
fore of  opinion,  that  if  these  facts  had  been  proved  by 
the  petitioner,  as  plaintiff  in  an  action  at  law,  he  would 
not  have  been  allowed  to  recover,  until  he  had  first  satis^ 
fied  the  justice  of  the  country  by  prosecuting  the  felon. 
Is  there  any  thing,  then,  in  the  nature  of  the  civil 
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remedy  by  proof  in  bankruptcy,  that  should  prevent  the        i837. 
application  to  it  of  the  same  principle  of  public  policy  ?       ^!^^^^ 
First,  let  us  see  whether  tlie  question  has  been  concluded      Elliott. 
by  previous  decisions.  The  first  case  to  be  found  in  bank- 
ruptcy on  the  subject  is  thatof  jElrjpar^6  Walker, re  Stokes, 
decided  by  the  Lord  Chancellor  on  the  3d  of  December 
1806^  which  is  not  reported,  but  is  referred  to  in  JEIx 
parte  Birks  (a).    That  case  was  very  similar  in  its  cir- 
cnmstance  to  the  present ;  the  embezzlement  had  been 
detected,  an  acknowledgment  had  been  made  of  the  fact 
by  the  bankrupt,  and  security  given  for  the  amount, 
under  which  execution  had  been  levied  and  defeated  by 
a  prior  act  of  bankruptcy ;  but  in  that  case  the  proof 
was  admitted  by  the  Commissioners,  in  accordance  with 
an  arrangement  made  by  one  of  the  assignees,  with  the 
consentof  some  of  the  creditors,  by  which,  on  the  Master 
consenting  to  abandon  the  securities,  he  was  allowed  to 
prove  for  4000/.  and  upwards  in  respect  of  the  monies 
embezzled  by  the  bankrupt,  in  addition  to  the  sum  of 
500/.  which  was  due  for  money  lent ;  the  other  assignee, 
however,  petitioned  to  have  the  proof  expunged ;  and  the 
Lord  Chancellor  directed  the  Commissioners  to  revise 
the  proof,  except  as  to  the  amount  of  money  lent,  and 
to  report  the  circumstances  to  him ;  clearly  intimating 
thereby,  that  if  the  circumstances  had  been  correctly 
stated  in  the  petition,  the  proof  for  the  amount  embez- 
zled could  not  be  admitted.    The  next  case  was  Ex 
parte  Show  (6).     In  that  case  a  petition  was  presented 
by  creditors  to  supersede  the  commission ;  and  one  of 
the  grounds  relied  on  was,  that  the  petitioning  creditor's 
debt  was  for  money  received  by  the  bankrupt,  as  the 
clerk  of  the  petitioning  creditor,  who  had,  before  he  is- 

(•)  2  MoQL  &  A.  208,  note.  (b)  1  Mada.  598. 
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1837. 


Ex  parte 
Elliott. 


sued  out  the  commission,  charged  the  bankrupt  before  a 
magistrate  with  the  felonious  embezzlement  of  the  money, 
which  formed  the  subject  of  his  debt.  Sir  Thomas 
Phimer  refused  to  supersede  the  commission,  on  that 
ground ;  not  because  the  principle  of  public  policy  did 
not  extend  to  the  remedy  by  commission  of  bank- 
ruptcy, or  to  cases  of  embezzlement, — but  because 
there  was  no  evidence  of  any  felonious  embezzle- 
ment by  the  bankrupt ;  which  had  also  been  the  reason 
for  the  dismissal  of  the  charge  before  the  magistrate. 
It  is  true,  that  both  these  cases  appear  to  have  been 
cited  before  Sir  Anthony  Hart^  in  Ex  parte  Birhsia), 
and  that  the  learned  judge  made  an  order  declaring  the 
petitioner's  right  to  prove,  although  a  part  of  the  de- 
mand arose  out  of  circumstances  very  like  those  of  the 
present  case ;  and,  according  to  the  note  in  which  this 
case  is  reported,  the  order  is  said  to  have  been  made, 
after  a  declaration  by  the  Vice-Chancellor  that  the  bank- 
rupt had  been  guilty  of  felony.  But,  upon  reference  to 
the  Secretary  of  Bankrupt's  books,  I  find  the  Secretary's 
minute  of  the  case, — after  stating  the  argument  by 
counsel  for  the  assignees,  that  the  fact  of  the  felony  was 
established  by  the  affidavits,  and  that  the  law,  as  laid 
down  by  the  cases  cited,  and  according  to  the  principle 
of  public  policy,  prohibited  the  proof  of  such  a  debt, — 
proceeds  thus :  "  The  Vice-Chancellor :  suppose  indicts 
ment  at  the  Old  Bailey  in  this  case,  what  would  Birks 
say  at  the  Old  Bailey  ?"  And,  then,  upon  the  counsel  for 
the  petitioner  offering  to  reply,  the  Vice-Chancellor 
gave  his  judgment,  the  minute  of  which  is  this : — "  To 
decide  this  case,  as  called  upon,  I  must  say  that  the 


(a)  2  MoDt.  &  A.  208|  note« 
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bankrupt  is  guilty  of  felony,  and  Birhs  of  a  misdemea-        1837. 
nor;  here  Birks  is  dealing  with  the  bankrupt  in   a       kx parte 
double  capacity  ;**  and  the  minute  then  proceeds  with       Elliott. 
the  declaration  and  order,  as  in  the  reporter's  note. 
From  this  minute,  I  draw  a  very  different  conclusion 
from  that  which  is  given,  as  the  effect  of  the  Vice-Chan- 
ccIlor*8  judgment,  in  the  note  referred  to ;  and  I  should 
read  the  Vice-Chancellor's  judgment  thus : — *'  I  cannot 
decide  this  case,  as  called  upon  by  the  assignees  to  do, 
unless  I  am  prepared  to  say  that  the  bankrupt  has  been 
guilty  of  a  felony,  and  Birks  of  a  misdemeanor  in 
compounding  that  felony ;  but  as  Birks  was  dealing  with 
the  bankrupt  in  a  double  capacity,  I  cannot  arrive  at 
that  conclusion.     I  therefore  declare  the  petitioner  enti- 
tled to  prove."     For,  if  the  Vice-Chancellor  is  to  be 
taken  as  declaring  that  the  bankrupt  had  been  guilty  of 
felony,  he  must  also  be  taken  to  say,  that  the  petitioner 
had  been  guilty  of  a  misdemeanor ;  but  such  a  declara- 
tion would  be  wholly  inconsistent  with  the  order  made 
in  respect  of  costs ;  as  I  cannot  believe,  that  the  Vice- 
Chancellor  would  have   felt  himself  called  upon   by 
general  principles  to  give  costs  to  a  petitioner,  upon  an 
appeal  from  the  decision  of  the  Commissioners,  out  of 
the  bankrupt's  estate,  in  contradiction  of  the  general 
rule  that  had  theretofore  prevailed,  if  he  was  convinced 
that  the  petitioner  had  been  guilty  of  compounding 
a  felony,  in  the  very  matter  under  discussion.     Hav- 
ing, therefore^  the  authority  of  one  decision  expressly 
upon  the  point,  and  collecting  that  the  opinion  of  Sir 
T.  Plumer,  as  may  be  inferred  from  the  case  JEx  parte 
Shaw^ — of  Lord  Eldon^  as  may  be  assumed  from  the 
direction  of  the  issue  in  the  case  of  Ex  parte  Bollandf 
—and  also  of  Lord  Lyndhurst^  as  more  plainly  implied 
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1837.  from  his  judgBient  in  the  same  matter^ — confinn  that  de- 
Ex  parte  <^isioD,  that  the  remedy  by  proof  under  a  commission  of 
Eluott.  bankruptcy,  is  subject  to  the  same  principle  of  publie 
policy  that  suspends  the  remedy  by  action  until  after 
criminal  prosecution ;  and  being  satisfied,  that  the  same 
principle  ought  to  be  applied  to  both, — (subject  always 
to  the  controlling  power  of  this  Court,  to  prevent  in- 
justice in  cases  where  the  detection  of  the  felony  has 
been  very  recent,  and  which  may  always  be  obviated, 
either  by  entering^a  claim,  or  leaving  in  the  hands  of 
the  assignees  sufficient  funds  to  cover  the  expected 
amount  of  dividends  on  the  claim,) — I  am  of  opinion, 
that  the  learned  Commissioner  has  rightly  applied  it  to 
the  proof  tendered  in  this  case^  And  the  petitioner 
appears  to  me  to  be  the  less  entitled  to  the  interference 
of  this  Court,  because  he  has  not  only  omitted  to  pro- 
secute the  delinquent, — but,  after  confession  of  the  felony, 
has  taken  security  for  the  debt,  under  ciraumstances 
that,  to  say  the  least  of  them,  raise  a  suspicion  that  an 
understanding,  that  the  bankrupt  was  not  to  be  prose- 
cuted criminally,  was  a  part  of  the  consideration  upon 
which  that  security  was  given. 

Sir  JoHK  Cross. — When  this  case  was  argued  before 
the  Court,  it  appeared  from  the  report  of  Hx  parte 
Birksia),  which  was  cited  in  support  of  the  petition, 
that  the  Vice-Chancellor  had  decided,  that  notwithstand- 
ing a  bankrupt  had  committed  a  felony  by  embezzling 
his  master's  money,  the  master  was  not  prevented  from 
proving  the  amount  under  the  commission;  and  this 
Court  was  unwilling  to  decide  in  opposition  to  his 

(a)  a  Mont,  k  A.  208,  note. 


Elliott. 
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authority*  But,  from  what  the  Chief  Judge  has  now  1^37. 
stated,  it  appears  that  Ex  parte  Birhs  is  not  correctly  ^^  parte 
reported ;  for  the  minutes  of  the  case  in  the  Secretary 
of  Bankrupt's  book  differ  materially  from  the  printed 
report  of  that  case,  I  feel  bound  to  say,  however,  that 
this  is  the  first  instance  in  which  I  have  detected  any 
error  in  those  reports,  by  a  reference  to  the  Registrar's 
books*  It  was  contended  also  by  the  counsel  for  the 
petitioner,  that  the  claim  in  this  case  was  founded  on 
a  pre-existing  debt,  and  that  there  was  no  evidence  to 
show  that  it  was  founded  on  a  felony ;  and  that,  in  this 
respect,  it  was  distinguishable  from  a  felony  where  a 
trespass  was  committed.  Now  all  felonies,  but  this  of 
embezzlement,  include  a  trespass ;  and,  if  a  party  is 
guilty  of  trespass  in  stealing  the  money  of  another  per- 
son, it  is  quite  clear  that  you  cannot,  in  that  case, 
convert  the  transaction  into  a  debt  I  have  examined 
the  evidence  very  carefully  in  this  case,  to  ascertain  if 
there  was  any  thing  to  show  that  the  claim  was  founded 
on  a  pre-existing  debt.  The  bankrupt  was  here  in  the 
capacity  of  an  accountant,  and  the  money  was  received 
by  him  in  that  character.  All  that  we  know  of  the  case 
is  from  the  petitioner  himself ;  who  says,  that  he  employed 
the  bankrupt  to  receive  money  from  various  persons, 
and  that  the  bankrupt  afterwards  admitted  that  he  had 
misapplied  the  money,  and  furnished  an  account  of  the 
sums  so  misapplied,  giving  a  warrant  of  attorney  for  the 
amount.  There  is  no  evidence  of  the  debt  but  this 
confession  of  the  bankrupt ;  which  amounts  to  nothing 
more  than  this :  ''  the  bankrupt  acknowledged  that  he 
bad  embezzled  money  to  a  certain  amount,  which  I  had 
entrusted  him  to  receive  for  me ;  but  he  accounted  with 
me  for  what  he  bad  so  embezzled,  and  gave  me  a  war- 
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1837.  rant  of  attorney  for  the  amount."  I  cannot  say,  there- 
Ex  arte  ^^^^*  '^^^  there  was  a  pre-existing  debt  before  the  com- 
Elliott.  mission  of  the  felony ;  for  the  only  evidence  of  the  debt 
is  in  this  accounting ;  and  the  statement  of  the  account 
appears  to  have  been  after  he  had  confessed  to  the  com- 
mission of  a  felony.  There  is  moreover  great  ground  for 
doubting  in  this  case,  whether  the  transaction  did  not 
amount  to  the  compounding  of  a  felony ;  but  I  am  un- 
willing to  press  this  point  against  the  petitioner.  I, 
therefore,  think  that  this  petition  must  be  dismissed. 

Sir  George  Rose. — After  the  full  and  able  exposition 
of  the  law  by  the  Chief  Judge,  in  which  I  entirely 
concur,  I  shall  only  add  a  few  words,  to  explain  the 
grounds  of  our  Order.  The  facts  of  the  case  have  beeu 
very  fairly  and  properly  brought  before  the  notice  of  the 
Court  by  the  petitioner,  and  the  question  as  accurately 
stated  as  it  could  have  been  in  an  issue  on  a  demurrer. 
And  from  the  facts  so  stated,  it  is  clear,  that  the  bank- 
rupt so  dealt  with  the  petitioner's  money,  as  to  bring 
himself  within  the  penalties  of  the  statute,  which  declares 
embezzlement  to  be  a  felony.  It  is  true,  that  judges 
sitting  in  civil  tribunals,  to  adjudicate  on  rights  between 
man  and  man,  are  not  to  decide  that  the  case  before  them 
amounts  to  felony ;  but  they  may  ask  themselves  this 
question, — does  the  state  of  circumstances  brought  be- 
fore them  induce  them  to  conclude,  that  a  jury  would 
convict  ?  Now,  in  this  case,  it  is  not  too  much  to  infer 
a  moral  and  legal  probability  that  a  conviction  would 
have  taken  place.  It  was  the  duty,  therefore,  of  the 
petitioner,  to  have  prosecuted  the  bankrupt  for  the  of- 
fence. Before  February  1836,  however,  when  the  pe- 
titioner had  the  first  notice  of  the  embezzlement,  I 
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should  hesitate  to  say,  that  the  petitioner  could  not  have        1837. 
proved  for  the  amount  of  the  sums  received  by  the  bank-      ^^  ^^ 
rupt  on  his  account,  although  there  is  no  doubt  that  the      Elliott. 
bankrupt  had  been  dealing  fraudulently  with  the  monies 
so  received  by  him.     But  the  statement  in  the  petition 
raises  a  question,  which,  though  not  found  by  the  Com- 
missioners, is  material  for  the  consideration  of  the  Court ; 
for  it  appears,  that  when  the  petitioner  was  cognizant  of 
the  embezzlement,  instead  of  prosecuting,  he  took  a 
warrant  of  attorney  from  the  criminal  party  for  the 
amount  of  the  money  embezzled,  payable   by  instal- 
ments ;  and  the  question  is,  whether  this  arrangement 
between  the  parties  was  not  compounding  a  felony. 

A  search  having  been  made  in  the  Registrar's  books 
for  the  case  of  Ex  parte  Birhs  (a),  and  that  of  Ex  parte 
Walker  there  cited,  which  came  before  the  Lord  Chan- 
cellor, the  result  leaves  the  question  pretty  much  as  it 
was  before.  The  Court  was  anxious  to  examine  the 
grounds  of  those  decisions,  as  they  appeared  to  be  di- 
rect authorities  in  favour  of  the  present  petitioner.  The 
case  of  Ex  parte  Birks  amounts  to  this :  the  mind  of 
the  Vice-Chancellor  being  doubtful,  he  sent  the  case 
back  to  the  Commissioners,  with  an  intimation  that 
the  petitioner  might  make  such  proof  as  he  could,  the 
creditors  being  at  liberty  to  investigate  the  debt.  Now, 
if  he  had  thought  that  a  felony  had  been  actually  com- 
mitted, he  would  not  have  referred  the  case  back  to  the 
Commissioners.  As  far  as  these  cases  can  be  made  to 
go,  the  Court  is  still  left  to  decide  on  principle ;  for 
they  are  no  direct  authority  either  one  way  or  the  other. 

One  of  the  principles,  however,  that  all  the  cases 
furnish,  is,  that  where  a  felony  has  been  committed,  it 

(a)  2  Mont.  &  A.  208,  note. 


206  CASES  IN  BANKRUPTCY. 

18S7.       cannot  be  made  a  subject  of  contract.     It  is  true«  that 
Ex  parte      where  a  civil  remedy  for  debt  exists,  felony  does  not 
Elliott.      extinguish  the  remedy,  but  merely  suspends  it  until  the 
felon  has  been  prosecuted.     In  this  way  of  putting  it,  it 
becomes  something  like  a  debt  payable  on  a  contin- 
gency ;  for  the  recovery  of  it  would  depend  upon  the 
performance  of  a  condition  precedent,  namely,  the  pro- 
secution of  the  party  for  the  felony.     It  would  require 
therefore  a  great  deal  to  say,  that  the  proof  of  such  a 
debt  ought  to  be  absolutely  rejected  by  the  Commissioner. 
But  in  this  case,  as  the  petitioner,  after  ftill  knowledge 
of  the  criminal  conduct  of  the  bankrupt,  enters  into  a  new 
contract  with  him,  is  he  not  concluded  by  this  new  con- 
tract existing  at  the  time  of  the  bankruptcy  ?    Must  not 
his  proof,  in  fact,  depend  upon  his  contract  with  the 
bankrupt  in  February  1836?     If  the  petitioner  is,  there- 
fore, to  be  looked  upon  as  a  creditor  at  all,  he  is  a  cre- 
ditor on  the  warrant  of  attorney,  which  was  then  given 
him  by  the  bankrupt,  on  the  compromise  of  a  felony, 
and  is,  consequently,  not  proveable  under  a  fiat  in  bank- 
ruptcy.    But  if  we  do  not  look  at  it  in  that  way,  I  still 
consider,  that  on  the  principle  of  public  policy  recog- 
nized by  the  law,  the  proof  ought  not  to  have  been  ad- 
mitted, until  the  bankrupt  had  been  prosecuted  for  the 
embezzlement.     We  cannot  shut  our  eyes,  however,  to 
the  contract  in  February  1836 ;  and  if  the  petitioner 
has  so  acted,  as  to  render  it  impossible  for  him  to  pro- 
secute, is  not  the  condition,  on  which  his  right  of  proof 
depended,  become  impossible  to  be  performed?    The 
compromise  of  the  felony  by  the  petitioner  prevents 
him  from  prosecuting,  and  the  general  policy  of  the  law 
prevents  him  from  proving  before  prosecution ;  his  re- 
medy is  thus  clean  gone.    The  Commissioner  has,  there- 
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fore,  come  to  a  right  result,  though  I  do  not  quite  agree 
With  his  reasons. 

Nott. — It  was  afterwards  agreed  by  the  parties,  with 
the  sanction  of  the  Court,  that  the  petitioner  should  be 
allowed  to  retun  the  40/.  1«.,  as  a  compensation  for  the 
loss  of  the  78/.  155.  paid  to  the  landlord,  and  that  no 
proof  should  be  tendered  for  the  10/.  lent. 

Petition  dismissed,  without  costs. 


18S7. 


Ex  ptrte 
Kluott. 


Ex  parte  John  Gowees,  and  John  Brown  and  Sarah 
his  Wife. — In  the  matter  of  James  Seaber. 

This  was  the  petition  for  the  proof  of  the  sum  of 
580/.  17s.  8rf.,  under  the  following  circumstances: — 

John  Godfrey ^  by  his  last  will,  dated  the  28th  Janu- 
ary 1798,  devised  a  certain  messuage,  with  the  appur- 
tenants, to  John  Godfrey  and  Thomas  Moore,  upon 
trust  to  permit  the  testator's  wife,  Stisan  Godfrey,  to 
receive  and  take  the  rents  and  profits  for  her  life ;  and 
after  her  decease,  to  sell  and  dispose  of  the  same,  and 
the  money  arising  from  the  sale  thereof  the  testator  gave 
to  be  equally  divided  between  his  four  sisters,  and  his 
niece,  the  petitioner,  Sarah  Brown. 

The  testator  died  in  February  1798,  leaving  Siisan 
Godfrey,  his  wife,  and  his  sisters  and  niece,  surviving 
him.  The  wife  died  in  1821,  and  the  sisters  were  also 
dead,  leaving  no  personal  representative  but  the  peti- 
tioner, John  Cowers. 

John  Godfrey,  the  trustee,  died  in  the  lifetime  of  the 
testator's  widow,  leaving  Thomas  Moore,  his  co-trustee. 


Weitmxnsier, 
January  23. 

Where  a  party 
obtains  the  pos- 
session of,  and 
exercises  do* 
minion  over, 
trust  property, 
knowing  it  to 
be  so,  he  is  re- 
sponsible to  the 
cestui  que  trutti, 
in  the  same 
manner  as  if  he 
harl  been  duly 
appointed  trus- 
tee ;  and  con- 
sequently, the 
cestui  que  trusts 
may  prove  for 
the  amount, 
under  a  fiat 
issued  aeainst 
him,  without 
being  barred  by 
the  Sutute  of 
Limitations. 


and  others. 
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1837.        surviving  him ;  who,  shortly  after  the  death  of  the  tes- 
,^;^^^^       tator*s  wife,  sold  the  devised  premises  for  the  sum  of 

Ex  parte  ^ 

G0WER8      400Z. 

The  bankrupt  was  employed  by  Moore,  as  solicitor  or 
agent  in  the  management  of  the  trust,  and  in  effecting 
the  sale  of  the  property;  and  in  that  character  received 
the  amount  of  the  purchase-money,  which  was  never 
paid  by  him  to  Moore,  or  (with  the  exception  of  some 
small  sums,  amounting  to  45/.  16^.  2d.)  to  the  parties 
beneficially  entitled  to  it ;  but,  in  consequence  of  an 
alleged  debt  or  claim  against  the  assets  of  the  testator's 
estate  set  up  by  a  Mrs.  Young,  but  never  attempted  to 
be  enforced,  the  whole  of  the  purchase-money  was  suf- 
fered to  remain  in  his  hands  down  to  the  period  of  his 
bankruptcy,  on  the  understanding  that  he  was  to  ac- 
count for  the  same,  with  interest,  at  five  per  cent. 

Thomas  Moore,  the  surviving  trustee,  died  in  1833, 
and  his  representatives  declined  to  act  in  the  trusts  of 
the  will  of  John  Godfrey,  the  testator.  On  Moore*s 
death,  the  bankrupt  was  the  only  person  who  managed 
or  interfered  with  the  trust  funds,  and  he  dealt  and  com- 
municated with  the  cestui  que  trusts,  as  a  person  ac- 
countable to  them ;  but  he  did  not  carry  the  trust  monies 
to  any  separate  account,  but  mixed  them  with  his  own 
monies,  and  used  them  for  his  own  purposes. 

The  fiat  issued  against  the  bankrupt  on  the  18th  Au- 
gust 1835,  and  he  shortly  afterwards  died. 

The  petitioners  contended,  that  they  were  entitled  to 
prove  the  sum  of  580/.  17^.  8d.,  being  the  balance  of 
the  principal  and  interest  due  from  Seaber  at  his  bank- 
ruptcy, on  behalf  of  themselves  and  the  other  persons 
beneficially  entitled  under  the  will  of  John  Godfrey  ; 
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but  the  Commissioners  declined  to  admit  the  proof,        1837. 
without  the  sanction  of  this  Court.  j,^    ^ 

The  prayer  was,  that  the  petitioners  might  be  ad-  J^^^^^* 
mitted  to  prove  for  this  sum ;  or  that,  if  necessary,  it 
might  be  referred  to  the  Commissioners  to  ascertain  the 
amount  due  from  Seaber  at  the  time  of  his  bankruptcy, 
in  respect  of  the  trust  monies  received  by  him,  and  that 
the  petitioners  might  be  permitted  to  prove  for  the 
amount  so  ascertained,  and  be  paid  a  dividend  on  such 
proof,  rateably  and  in  proportion  with  the  other  cre- 
ditors. 

Mr.  J.  Russell  appeared  in  support  of  the  petition. 

Mr.  SwanstoUf  and  Mr.  Campbell,  contri.  There  is 
an  important  question  for  the  Court  to  determine  in  the 
present  case.  We  say,  that  the  Statute  of  Limitations 
has  run  against  this  debt,  which  is  merely  a  simple  con- 
tract debt  owing  from  the  bankrupt,  and  one  that  cannot 
be  coupled  with  a  trust.  The  mere  receipt  of  this  money 
does  not  constitute  him  a  trustee.  The  fiat  issued  eight 
years  after  the  last  item  stated  in  the  bankrupts  account. 
The  debt  is  a  debt  between  Seaber,  and  Moore,  the  sur- 
viving executor ;  and  there  was  no  relation  whatever  of 
trustee  and  cestui  que  trust,  between  the  bankrupt  and 
the  petitioners. 

Erskine,  C.  J. — There  is  certainly  no  express  evi- 
dence, that  the  money  remained  in  Seaber*s  hands  as 
trust  money,  but  merely  upon  an  implied  contract  to 
account  for  the  money,  he  paying  interest  at  five  per 
cent.  The  question  is,  whether  the  petitioners'  remedy 
is  not  against  the  representatives  of  Moore,  and  not 
against  the  bankrupt. 

VOL.  II.  p 
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1837.  Mr.  Russell,  in  reply.    This  must  be  held  as  trust 

^■^^**^       money  in  the  hands  of  the  bankrupt.    The  Commis- 

Ex  parte  "^  *^ 

GowsRs       sioners  ought  to  take  the  account  of  what  sums  came  to 

aodothen. 

the  hands  of  the  bankrupt  as  purchase-money,  arising 
from  the  sale  of  the  estate  mentioned  in  the  petition ; 
and  the  proof  ought  to  be  for  that  amount. 

Cur.  adv.  vult. 
Gray'slnnHaii,      Erskine,  C.  J.,  this  day  delivered  the  judgment  of 

Marck22.         ,      ^  «  „ 

the  Court,  as  follows  : — 

This  was  a  petition  by  the  legatees,  under  the  will  of 
the  late  John  Godfrey^  deceased,  for  proof  against  the 
bankrupt's  estate,  of  a  debt  alleged  to  have  been  due 
from  him  to  the  estate  of  the  testator.  The  only  ques* 
tion  raised  upon  the  hearing  was,  whether  the  Statute  of 
Limitations  presented  any  bar  to  the  admission  of  the 
petitioners  as  creditors,  for  such  sum  as  should  be  found 
to  have  been  due  at  the  time  of  the  bankruptcy ;  and 
the  answer  to  that  question  depended  upon  the  single 
fact,  whether  the  monies  belonging  to  the  testator's 
estate,  then  in  the  hands  of  the  bankrupt,  were  to  be 
considered  as  held  by  him  in  the  character  of  trustee,  or 
simply  as  the  attorney  and  agent  of  the  trustee,  or  of  his 
personal  representatives.  It  appeared  by  the  affidavits, 
that  the  surviving  trustee,  Mr.  Moore,  had  employed  the 
bankrupt,  as  his  solicitor,  to  dispose  of  a  portion  of  the 
trust  estate  by  sale ;  and  that  the  sale  having  been 
effected  under  the  bankrupt's  direction,  he  received  the 
whole,  or  a  portion,  of  the  purchase-money,  which,  with 
the  exception  of  some  small  sums  paid  to  the  cestui  que 
trusts  during  the  trustee's  lifetime,  and  about  five  or  six 
pounds  paid  for  the  expenses  of  the  sale  after  the  trus- 
tee's death,  he  had  retained  in  his  hands,  upon  the  plea 
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that  a  claim  had  been  set  up  against  the  testator's  estate       1837. 
by  a  Mrs.  Yomng^  and  that  there  could  be  no  distribu-       ^^    ^ 
tion  under  the  wUl,  until  that  claim  was  settled.  Gowm» 

ma  othen* 
It  18  a  clear  rule  in  equity,  that  where  a  party  is 

found  in  possession  of,  and  exercising  dominion  over^ 
trust  property,  knowing  it  to  be  so, — unless  he  can 
show  some  other  character,  to  which  his  act  can  be  pro- 
perly referred, — he  is  always  held  responsible  to  the 
cestui  que  trusts,  in  the  same  manner  as  if  he  had  been 
duly  appointed  a  trustee,  in  respect  of  the  property  over 
which  he  has  assumed  the  dominion.  Up  to  the  death 
of  the  trustee,  the  receipt  and  retention  of  the  purchase- 
money,  and  the  payment  to  the  cestui  que  trusts,  might 
be  referred  exclusively  to  his  character,  as  solicitor  to 
the  trustee,  to  whom  he  was  accountable ;  and,  in  the 
absence  of  the  trustee's  personal  representatives,  it  might 
have  been  difficult,  in  respect  of  those  acts,  to  have  held 
him  accountable  directly  to  the  legatees.  But,  as  the 
baaiknipt  not  only  continued  to  retain  the  money  after 
the  trustee's  death,  but  retained  it  as  trust  property,  on 
die  |dea  of  Mrs.  Toung^s  outstanding  claim ;  and  fur- 
ther, as  the  bankrupt  (after  the  death  of  the  trustee) 
i^ipears,  by  his  ovm  account,  to  have  paid  monies  out  of 
the  trust  fund,  and  thus,  after  his  character  as  solicitor 
to  the  trustee  had  expired,  to  have  exercised  some  con- 
tnd  over  the  fund ;  and  as  there  is  no  personal  repre- 
sentative ci  the  trustee,  and  the  bankrupt  is  also  dead, — 
80  that  all  further  inquiry  would  be  fruitless, — I  feel  no 
£flkulty  in  acquiescing  in  the  conclusion  formed  by  my 
learned  colleagues,  that  the  motkj  was  in  the  hands  of 
the  bankrupt  at  the  time  of  his  bankruptcy,  as  trustee 
for  the  petitioners ;  and  that  neither  the  absence  of  the 
personal  representatives  of  Moore,  nor  the  Statute  of 

p2 
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1837. 


Ex  parte 

GOWERH 

andoiben* 


LimitaUons,  present  any  bar  to  the  claim  of  the  peti- 
tioners to  be  admitted  as  creditors  for  such  amount  as 
shall  be  found  to  be  due,  upon  taking  an  account  against 
the  bankrupt,  in  that  character,  of  all  sums  received  and 
pdd  by  him,  in  respect  of  the  testator's  estate. 


WettnuHiter, 
January  27. 

The  Court  has 
no  power  to 
enlarge  the  time 
for  m  hank- 
mpt's  lurren- 
der,  unless  the 
application  is 
made  six  days, 
at  least,  before 
the  day  ap- 
poioted  for  the 
sunender. 


Ex  parte  Burn  ell. — In  the  matter  of  Benattur. 

XHIS  was  a  petition  of  the  assignees,  praying  for  an 
Order  to  enlarge  the  time  for  the  bankrupt's  surrender. 
The  bankrupt  was  at  Mogadore  when  the  fiat  issued, 
and  the  time  for  his  surrendering  expired  to-day. 

Mr.  Stoanston,  in  support  of  the  petition,  said,  that 
he  did  not  pretend  to  make  this  application  under  the 
113th  section  of  the  Bankrupt  Act ;  but  that  he  relied  on 
the  general  jurisdiction  of  the  Court,  which,  he  sub- 
mitted, had  a  discretionary  power  to  appoint  another 
day  for  the  bankrupt's  surrender,  when  it  was  utterly 
impossible  that  he  could  surrender  on  the  day  appointed 
by  the  advertisement  in  the  Gazette.  The  application 
was  not  made  on  behalf  of  the  bankrupt,  but  on  that  of 
the  assignees,  and  the  general  body  of  the  creditors ;  for, 
if  the  time  was  not  enlarged  for  the  bankrupt's  legal 
surrender,  he  might  be  afiraid  of  coming  here  to  make 
any  disclosure  of  his  estate  and  effects,  after  having  in- 
curred the  penalties  of  outlawry ;  and  the  assignees 
would  thus  be  preventdl  from  getting  in  the  effects. 


Erskine,  C.  J- — We  have  no  authority  to  enlarge  the 
time  for  the  surrender,  unless  the  application  is  made  six 
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days  at  least  before  the  day  appointed  for  the  surrender.        1837. 
But  I  think  it  will  be  suflScient  for  your  purpose,  if  it  is      ^'^^ 
intimated  to  the  bankrupt,  that  the  Court  is  willing  to      Burn  ell. 
permit  him  to  surrender,  when  he  comes  within  its  juris- 
diction. 


dend. 


Ex  parte  Hunt. — In  the  matter  of  Meyer.  ^ 

Wutmintter, 
rp  ^  ^  January  27. 

1  HIS  was  the  petition  of  a  creditor,  for  permission  to  where  a  credi- 
call  a  meeting  of  the  Commissioners,  to  enable  him  to  proTiog^his 
prove  his  debt,  and  that  the  payment  of  a  dividend  q^nce  oTha^ 
might  be  stayed  in  the  meantime.     The  petitioner  had  by^^^te"^ 
signed  the  bankrupt's    certificate,  but  his  name  was  tJ^f^jlJJI'^t^^ 
afterwards  erased,  as  he  had  not  proved  his  debt.    A  T?***  **",^*^**"  _^ 

^  ditoTS,  the  Court 

dividend  was  declared  of  the  bankrupt's  effects  in  De-  allowed  him  to 

call  a  meetio^ 

cember  last ;  and  the  assignees  would  only  have  20/.  to  establish  his 

proof,  and,  ia 

in  hand,  after  payment  of  the  dividend  to  those  creditors  the  meaDtime, 

staved  the  Dav~ 

who  had  already  proved.    The  petitioner  stated,  that  mentofadm. 
he  was  absent  from  London  when  the  meeting  was  held 
to  declare  the  dividend,  and  that  he  had  delayed  proving 
his  debt,  on  the  understanding  that  the  fiat  was  to  be 
superseded. 

Mr.  BetheU  appeared  in  support  of  the  petition. 

Mr.  Hetherington  contrd.  The  petitioner  is  not  enti- 
tled to  an  order  to  stay  the  payment  of  a  dividend,  when 
the  omission  to  prove  proceeds  from  his  own  laches; 
Ex  parte  JBrees  (a).  There  is  only  another  case  on 
this  subject,  and  that  is  Ex  parte  Smith  (5),  where  the 

(a)  3  Deac.  &  C.  283.  (6)  1  Deac.  &  C.  267. 
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1837.  Implication  was  granted;  but  there,  the  parties  seeking 
^'^^^^  to  prove  were  assignees  under  another  commission,  and 
HvKT.  made  the  application  on  behalf  of  a  large  body  of  cre- 
ditors ;  and  the  judgment  of  the  Court  proceeded  on  this 
ground  alone ;  the  Chief  Judge  admitting,  that  if  the 
application  had  been  made  by  an  individual  creditor,  the 
Court  would  not  have  been  disposed  to  listen  to  it. 
After  an  order  of  dividend  has  been  made,  the  creditors, 
who  have  proved,  have  a  vested  interest  in  the  amount 
of  the  dividends  upon  their  respective  debts. 

Erskine,  C.  J. — Every  case  of  this  kind  depends 
upon  its  own  peculiar  circumstances.  It  does  not  follow, 
as  a  matter  of  course,  that  a  creditor,  who  has  omitted 
to  prove  his  debt,  should  have  the  payment  of  a  dividend 
stayed,  to  enable  him  to  prove  and  take  the  benefit  of 
the  dividend;  nor  does  it  follow,  as  a  matter  of  course, 
that  he  should  be  shut  out  from  the  benefit  of  the  divi- 
dend. In  the  present  case  it  appears,  that  the  petitioner 
was  misled  by  an  intended  composition  of  the  bankrupt 
with  his  creditors,  and  that  this  was  the  sole  reason  of 
his  omitting  to  prove  his  debt.  It  would  be  very  hard, 
therefore,  if  he  was,  for  this  cause,  deprived  of  sharing 
equally  with  the  other  creditors. 

Sir  John  Cross. — It  is  a  vague  statement  of  the  peti- 
tioner as  to  the  composition;  for  when  or  where  the 
agreement  was  made  for  it,  or  what  was  to  be  the 
amount  of  the  composition,  are  matters  as  to  which  we 
are  left  wholly  in  the  dark.  I  hope,  that  this  case  will 
not  be  drawn  into  a  precedent ;  for  it  is  a  very  serious 
matter  to  set  aside  an  order  of  dividend,  after  it  has 
been  once  regularly  made  by  the  Commissioners. 
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Sir  George  Rose.* — It  must  be  understood^  that  this        1837. 
case  stands  on  its  own  circumstances. 


Usual  Order. 


Ex  parte 
Hunt. 


Ex  parte  Knight. — In  the  matter  of  Watkins.  Westmintur 

January  28. 

IHIS  was  the  petition  of  a  creditor^  praying,  that  an  Apetitioo,pray. 

.111.         Ill        1  .  II  *°s»  ^^^^  ^^^  *•" 

inquiry  might  be  directed,  whether  the  assignees  had  signees  may  be 

1  .  11.  .1111         ^   .  .1'  removed  for  mis- 

been  in  collusion  with  the  bankrupt  to  prevent  his  sur-  conduct,  and 

render,  and,  if  guilty  of  such  collusion,  that  they  might  citoVsbilTmay 

be  removed ;  that  the  accounts  of  the  assignees  might  muliifanous  • 

be  surcharficed  and  falsified,  in  respect  of  certain  items  ?"<1  ™^y  «**j>«'^ 

^  '  *^  be  dismissed  in 

referred  to  in  the  petition;  and  for  a  reference  to  tax  <oto,  or  in  part, 

*  according  to  the 

the  bills  of  the  solicitors  and  the  accountants  under  the  discretion  of  the 

Court. 
fiat.  Where  the 

assignees  had 

The  petitioner  stated,  that  the  bankrupt  absconded  a  made  certain 
few  days  before  the  fiat  issued,  and  that  he  had  never  accountanu 
surrendered,  and  had,  as  the  petitioner  believed,  taken  them?  whic^ 
away  with  him  property  to  a  large  amoimt.     That  the  by7he  peU- 
assignees  were,  as  the  petitioner  believed,  cognizant  of  ^*^®^  ^^°  ^^ 
the  place  of  his  concealment,  and  had  not  caused  him  to  n»»gbt  surcharge 

*  and  falsify  the 

be   apprehended,  but,  on   the  contrary,  had  acted  in  a*8ignees  ac- 
counts, and  that 

collusion  or  communication  with  him.     That  one  of  the  thebiliof  the 

accountants 

assignees  sent  a  special  messenger  to  see  the  bankrupt  might  be  refer- 
on  his  own  afiairs,  and  that  a  charge  was  made  on  the  —the  petiUon, ' 
estate  for  the  expenses  of  this  journey ;  but,  that  the  Jl^o^unu,^ 
date,  place,  or  who  was  the  messenger,  was  not  stated;  ^SitoSj!*^' 
all  that  appeared  on  this  subject  in  the  assignees'  ac- 
counts being  the  following  item :  ''  Paid  expenses  of  a 
journey  to  the  bankrupt,  to  communicate  with  him,  and 
obtain  full  and  explicit  information,  as  to  the  dealings 


Knioht. 
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1837.  and  transacdons  taken  between  him  and  Mr.  Knight^ 
Ex  parte  ^'•"  ^^^^  the  account  which  the  assignees  had  fur- 
nished to  the  petitioner  was,  in  several  respects,  incor- 
rect, and  ought  to  be  surcharged  and  falsified ;  and  that 
the  assignees  had  allowed  to  the  accountants  employed 
by  them,  one  of  whom  was  the  provisional  assignee,  the 
sum  of  192/.  19^.,  which  the  petitioner  believed  to  be  an 
overcharge. 

Mr.  J.  Russellf  Mr.  Bethell,  and  Mr.  Ayrton,  ap- 
peared in  support  of  the  petition. 

Mr.  Swanston,  and  Mr.  K,  Parker ,  for  the  assignees, 
and  the  accountants.  The  petition  is  multifarious ;  for 
it  contains  a  charge  of  collusion  against  the  assignees, 
and  at  the  same  time  prays  to  surcharge  their  accounts, 
and  tax  the  solicitors'  bills.  The  Court  cannot  entertain 
a  petition,  praying  for  matters  so  perfectly  distinct  in 
their  nature.  Then,  as  to  the  accountants,  the  petition 
ought  to  be  dismissed  with  costs,  as  against  them;  for 
they  are  not  the  proper  parties  to  be  brought  before  the 
Court.  If  the  assignees  had  paid  them  too  much,  the 
assignees  could  not  be  allowed  it  in  their  accounts ;  but 
the  accountants  could  not  be  brought  before  the  Courts 
to  refund  what  the  assignees  had  paid  them  for  their 
services. 

Mr.  Alexander  appeared  for  the  solicitor,  and  urged 
also,  that  the  petition  must  be  dismissed  for  multifarious- 
ness. 

Erskine,  C.  J. — ^A  charge  of  collusion  against  the 
assignees  cannot^  certainly,  be  mixed  up  with  a  reference 
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to  tax  costs ;  it  can  only  be  brought  before  the  Court  on        1 857, 
distinct  evidence  supporting  the  charge.     It  appears  to       £,  parte 
me,  that  the  petition  is  multifarious,  and  that  the  inquiry 
sought  agdnst  the  assignees  for  misconduct  ought  to  be 
the  subject  of  a  distinct  petition.    The  usual  practice  is, 
to  dismiss  such  a  petition  ait  toto;  but  the  Court,  in  its 
discretion,|may  confine  the  petitioner  to  one  part,  and 
make  him  pay  the  costs  of  the  part  dismissed.    The 
petitioner  will  therefore  now  make  his  election,  whether 
he  chooses  to  go  on  with  the  charge  against  the  assig- 
nees for  colluding  with  the  bankrupt,  or  take  a  reference 
to  the  Registrar  to  examine  the  accounts  of  the  assignees^ 
and  tax  the  solicitor's  bill. 

Mr.  Swanston  objected  to  the  petitioner  being  per- 
mitted to  make  his  election.  The  petition  ought  to  be 
dismissed  with  costs.  Multifariousness  implies  injustice 
towards  the  parties  against  whom  an  irrelevant  charge  is 
made ;  and  the  rule  is  peremptory,  for  the  dismissal  of 
the  petition,  unless  the  parties  consent  to  any  part  being 
retained. 

Erskine,  C.  J. — The  Court  has,  for  the  sake  of  con- 
venience, exercised  the  discretion  of  dismissing  the  pe- 
tition entirely,  or  partially,  with  costs.  In  this  case,  it 
seems  to  me,  to  be  the  better  course  to  put  the  petitioner 
to  his  election,  which  part  of  the  petition  he  will  pursue, 
and  which  abandon. 

Mr.  RusseU  then  said,  that  he  would  elect  to  take  a 
reference  to  tax  the  solicitor's  bill,  and  examine  the  as- 
signees' accounts. 


Knight. 
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1837.  Sir  John  Cross.  —  The  matter  now  takes  a  new 

Ex  parte  sh&pe.  The  counsel  for  the  assignees  insist  on  the 
dismissal  of  the  petition  in  toto,  on  the  ground  of  multi- 
fiuriousness ;  but  the  assignees  might  have  made  an  ap- 
plication to  this  effect,  before  filing  such  a  mass  of  afli- 
davits  as  to  facts.  They  now  call  on  us  to  say,  that  the 
petition  is  multifarious,  because  the  petitioner  alleges, 
that  the  assignees  have  connived  with  the  bankrupt  in 
his  concealment  from  his  creditors,  and  have  wasted  the 
estate.  I  confess,  that  I  do  not  think  this  petition  so 
multifarious,  as  to  compel  the  Court  to  dismiss  it,  either 
in  toto,  or  in  part. 

Erskine,  C.  J. — It  appears  to  me,  that  the  charge  of 
multifariousness  may  rest  on  various  grounds, — as  where 
several  parties  are  improperly  brought  together  before 
the  Court,--^or  where  different  chaises,  not  depending 
on  each  other^  are  made  against  the  same  person,  and 
not  leading  to  the  same  result.  If  the  several  charges 
against  the  assignees  in  this  petition  led  to  the  same 
result,  then  the  petition  would  not  be  multifarious.  But, 
if  one  part  of  the  prayer  is,  that  the  assignees  may  be 
dismissed  for  misconduct, — and  another  part,  that  the 
assignees  may  account, — then  I  think,  that  such  a  pe- 
tition must  be  held  to  be  multifarious,  and  that  the 
charges  ought  to  have  been  made  the  subjects  of  two 
separate  petitions. 

Sir  George  Rose. — I  think  no  one  conversant  with 
pleading  will  say,  that  this  petition  is  not  multi&rious. 
As  the  petitioner  has  abandoned  the  charge  of  collusion^ 
the  inquiry  will  be  merely  as  to  a  matter  c^  account. 
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The  Order  was^  that  it  should  be  referred  to  the 
Registrar^  to  inquire  and  certiiy  whether  the 
sums  of  192/.  195.,  and  40/.,  were  properly  ex- 
pended for  the  benefit  of  the  estate;  that  so 
much  of  the  petition  as  charged  collusion  against 
die  assignees  should  be  dismissed  with  costs; 
such  costs  to  be  taxed,  but  the  payment  reserved ; 
that  the  petition,  as  against  the  accountants, 
should  be  dismissed,  with  costs;  that  the  soli- 
citor's bills  should  be  referred  for  taxation  in  the 
usual  way,  reserving  further  directions  and  the 
costs  of  taxation ;  and  that  the  Registrar  might 
be  at  liberty  to  state  special  circumstances. 


1837. 


Ex  parte 
Knight. 


Ex  parte  Brundrett. 

This  was  the  petition  of  a  creditor,  to  annul  the  fiat, 
on  the  ground  (among  others)  that  the  bankrupt  was  not 
a  trader.  The  only  evidence  of  the  trading  was,  that  the 
bankrupt  had  informed  the  petitioning  creditor,  that  he 
bad  purchased  ten  shares  in  the  Shropshire  Joint  Stock 
Banking  Company,  at  Shiffnall ;  that  this  bank  had  ex- 
isted for  four  months ;  and  that  the  bankrupt  executed 
the  partnership  deed  of  the  banking  company,  on  the 
14>th  October  last ;  and  a  witness  swore,  that  he  had 
transacted  business  with  the  bank,  and  that  it  carried  on 
business  as  bankers  usually  do.  The  bankrupt,  in  his 
balance  sheet,  valued  these  shares  at  70/.  The  fiat 
issued  on  the  29th  October,  in  which  the  bankrupt  was 
described  as  of  his  place    of  residence    in  London, 


Westminster, 
January  28. 

The  purchase 
of  shares  in  a 
Joint  Stock 
Banking  Com- 
paoy  will  not 
necessarily 
constitute  a 
trading,  within 
the  bankrupt 
law,  if  the 
object  of  the 
party  in  buying 
them  was  to  be 
made  a  bank- 
rupt, and  he  had 
no  bondjide 
intention  of 
following  the 
business  of  a 
banker  for  pro- 
fit 
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1837.        '^  banker,"  where  he  was  not  known  in  that  character, 
^  ^^      but  only  in  that  of  a  private  gentleman. 

Brundritt. 

Mr.  Stoanston,  and  Mr.  J.  Russell^  in  support  of  the 
petition.  No  one  knew  that  the  bankrupt  was  a  trader, 
until  the  6th  October,  when  he  told  the  petitioning  cre- 
ditor, that  he  possessed  these  shares  in  the  Shropshire 
Bank.  But  even  if  there  was  a  trading,  it  was  colour- 
able,  and  not  honA  fde. 

Mr.  Bethelly  and  Mr.  Bacon,  for  the  petitioning  cre- 
ditor. What  care  we  for  the  bankrupt's  colourable  trad- 
ing, even  supposing  it  to  be  so  ?  The  petitioning  cre- 
ditor is  not  bound  by  that.  [Sir  George  Hose.  Are  you 
putting  it  quite  right  ?  If  the  bankrupt  bought  these 
shares  for  the  purpose  of  getting  his  livelihood  as  a 
banker,  then,  no  doubt,  the  trading  would  be  good ;  but 
if  the  trading  is  really  colourable,  will  not  that  vitiate 
the  fiat,  so  as  to  bind  the  petitioning  creditor?]  The 
petitioning  creditor  in  this  case,  without  any  concert  with 
the  bankrupt,  issued  the  fiat  immediately  he  heard  of 
the  bankrupt  having  these  shares  in  the  bank.  There  is 
no  evidence  whatever,  that  the  bankrupt  bought  the 
shares,  in  contemplation  of  bankruptcy.  The  trading, 
also,  was  visible  and  substantial.  If  the  bankrupt  had 
gone  to  an  obscure  town  in  the  country,  and  opened  a 
shop  as  a  banker,  then  the  trading  might  be  said  to  be 
colourable ;  but  in  this  case,  he  associates  himself  with 
a  well-known  banking  establishment.  Imtuediately  the 
bankrupt  became  possessed  of  these  shares,  he  became 
liable  to  the  bankrupt  law.  There  was  a  joint  and  col- 
lective trading  of  all  the  individuals,  who  were  members 
of  the  company.     If  the  bankrupt  had  been  a  separate 
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trader,  then  the  secret  object  of  trading  might  be  taken  1837. 
into  consideration.  But  here  the  trade  was  not  created  £2  p^^rte 
by  the  bankrupt,  but  had  been  already  established  by 
other  persons.  Can  the  animus  of  the  bankrupt,  when 
he  bought  these  shares,  be  now  scrutinized  by  the  Court, 
when  the  measure  of  trading  did  not  depend  upon  his 
intention  ?  If  the  bankrupt  had  been  merely  possessed 
of  one  50/.  share,  he  would  have  been  equally  amenable 
to  the  bankrupt  law.  The  quantum  of  trading  is  not 
material.  There  is  no  authority  for  saying,  where  there 
is  a  partnership  of  several  persons  band  fide  established, 
that  the  trading  of  one  partner  can  be  considered  co- 
lourable. 

Mr.  TwisSf  and  Mr.  O.  Anderdon,  for  the  assignees, 
contended,  that  whatever  the  bankrupt's  intentions  might 
have  been,  there  was  no  privity  between  the  petitioning 
creditor  and  the  bankrupt,  so  as  to  bind  the  petitioning 
creditor.  It  has  been  argued,  that  in  order  to  make 
this  a  trading  within  the  bankrupt  law,  the  bankrupt 
must  have  sought  his  living  by  following  the  business  of 
a  banker.  We  deny  this  to  be  the  construction  of  the 
act  of  parliament.  The  6  Geo.  4.  c.  16.  s.  2.,  after 
enumerating  what  particular  description  of  persons  shall 
be  deemed  traders,  liable  to  become  bankrupt, — among 
which  it  specifies  "  bankers," — goes  on  to  declare,  to- 
wards the  end  of  the  section,  that  '^all  persons,  who, 
either  for  themselves,  or  as  agents  or  factors  for  others, 
ieek  their  living  by  buying  and  selling,  &c.,"  shall  also 
be  liable  to  become  bankrupt;  but  these  words,  '^seek 
their  living,"  do  not  apply  to  the  first  part  of  the  sec- 
tion, which  specifies  "  bankers,*'  eo  nomine. 
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18S7.  Mr.  SwanstoUf  in  reply,  wa«  stopped  by  thcf  Court. 


El  parte 

Brumdrbtt.  Erskine,  C.  J. — I  cannot  assent  to  the  propositiOB 
contended  for  by  the  counsel  for  the  petitioning  creditor, 
that  the  very  purchase  of  these  shares  in  the  Shropshire 
Banking  Company  was  sufficient  to  constitute  the  bank- 
rupt a  trader,  within  the  bankrupt  law ;  if  it  was  not  his 
bond  fide  intention  to  seek  his  living,  by  carrying  on  the 
trade  of  a  banker.  It  is  not  because  the  bankrupt  may 
have  rendered  himself  liable  to  the  joint  contracts  of  the 
Banking  Company,  and  to  an  execution  being  taken  out 
against  his  property,  that  he  must  necessarily  be  a 
banker;  when  the  purchase  of  the  shares  was  for  the  sol^ 
purpose  of  his  being  made  a  bankrupt.  The  petitioning 
creditor  is,  I  also  think,  bound  by  the  deficiency  of  this 
requisite  to  support  the  fiat;  for,  if  he  issued  it  on  the 
bankrupt's  mere  statement  that  he  was  a  partner  in  the 
bank  by  the  holding  of  these  seven  shares,  without 
being  able  to  prove  the  trading,  he  must  be  liable  to  the 
consequences  of  the  petition  being  amnilled. 

Sir  J«  Cross. — The  proposition  of  the  counsel,  that  any 
debtor,  by  purchasing  a  50/.  share  iii  any  of  these  badking 
companies,  may,  without  more,  be  made  a  bankrupt  as  a 
banker,  is  one  which,  though  I  do  not  wonder  it  had 
been  made  a  matter  of  experiment  by  any  one  in  difficul*« 
ties  wishing  to  get  discharged  from  his  debts,  yet  I  da 
wonder,  I  confess,  that  four  gentlemen  of  the  bar  shotdd 
so  long  and  so  earnestly  have  contended  for.  What 
are  the  facts  here  ?  In  August  last,  the  bankrupt  found 
himself  in  inextricable  difficulties.  In  September,  it 
occurs  to  him,  thai  if  he  purchased  a  few  shares  in  this 
Banking  Company,  he  might  be  made  a  bankrupt ;  and 
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he  accordingly  purchased  seven  shares.     The  precise        1837. 
time  when  he  purchased  them^  or  what  was  the  exact       ^T^^ 

£x  parte 

sum  he  gave  for  them^  does  not  appear.  It  has  been  Brundrxtt. 
said;  that  all  these  particulars  can  be  satisfactorily  ex* 
plained  by  aiSdavit ;  but  we  are  to  try  the  fact  secundum 
aUegatum  et  prohatum^  and  deal  with  the  question  as  it 
stands,  without  waiting  for  an  affidavit  at  a  future  day. 
What  is  the  evidence  of  the  existence  of  this  bank^  even 
supposing  that  the  necessary  inference  of  the  purchase  of 
these  seven  shares  in  it  by  the  bankrupt  was^  that  he 
was  a  trader  ?  There  is  no  proof  of  any  specific  acts  of 
trading  by  the  Company  as  bankers, — nothing  but  the 
statement  of  one  witness,  that  they  carried  on  business 
as  bankers  usually  do ;  which  is  merely  an  inference  of 
law  of  the  witness.  Some  act  of  paying  cheques,  or  dis* 
counting  bills,  &c.  should  have  been  specified,  in  order 
that  the  Court  might  judge,  whether  they  carried  on  the 
business  of  bankers,  or  not  But  even  admitting  that 
they  were  bankers,  there  is  no  legal  evidence  of  the  pur- 
chase of  the  shares  by  the  bankrupt. 

Sir  G.  Rose. — It  becomes  necessary,  in  this  case,  to 
notice  the  incident  of  the  misdescription  of  the  bankrupt 
in  the  fiat;  for  that  is  essential  to  the  consideration  of  the 
question,  as  connected  with  the  trading.  It  appears,  that 
the  petitioning  creditor  was  perfectly  aware  of  all  the  bank* 
rupt's  pursuits  ever  since  1828,  and  that  he  never  knew 
of  his  being  a  banker,  until  September  1837.  Now,  I 
am  willing  to  try  the  question,  by  the  misdescription  of 
the  bankrupt  as  a  banker.  If  the  petitioning  creditor 
chooses  to  rest  the  validity  of  the  fiat  on  this  description, 
I  can  only  say,  that  this  Court  would  supersede  the  fiat, 
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1837.        on  the  ground  of  the  description  being  imperfect.    If 
^  this  gentleman  was  to  be  described  as  a  banker  at  all,  he 

Bbundrett.  ought  to  have  been  described  as  "  one  of  the  partners  in 
the  Shropshire  Bank^  at  Shiffnal ;"  for  any  one  of  the 
creditors  of  that  bank  might  have  come  in  under  the  fiat. 
I  cannot  accede  to  the  proposition,  that  the  bankrupt 
roust  be  considered  a  trader,  from  the  mere  &ct  of  his 
being  a  member  of  such  a  partnership, — or  that  the  de- 
scription of  him,  as  a  banker,  and  nothing  more,  is  jus- 
tified, from  the  mere  circumstance  of  his  having  pur- 
chased seven  shares  in  the  bank  on  the  29th  September 
last.  As  to  the  character  of  these  partnerships,  there  is 
no  doubt  that  certain  remedies  are  open  against  all  the 
parties  who  have  shares  in  them;  but  I  cannot  think 
that  it  is  a  necessary  consequence,  that  all  those  who 
have  shares  in  them  become  traders,  within  the  bank- 
rupt laws.  We  are  next  to  consider  what  was  the 
probable  intention  of  the  bankrupt,  in  taking  these 
shares.  It  has  been  said,  that  it  is  quite  indifferent 
in  what  way  he  exercises  the  trade  of  a  banker,  if 
he  is  proved  to  be  one  of  the  partners  in  this  banking 
establishment.  I  must  take  the  liberty  again  of  dis- 
senting from  that  proposition.  What  we  are  to  con- 
sider here  is,  whether  the  fact  of  trading  or  not  is 
sufficiently  made  out,  so  as  to  justify  us  in  giving  the 
assignees  a  title  against  an  execution  creditor.  It  is  not 
a  question  how  the  bankrupt  has  described  himself — it 
is  not  a  question  of  estoppel.  But  the  question  is 
brought  round  to  this  :  Did  the  bankrupt,  when  he  took 
these  shares,  intend  bond  fide  to  follow  the  business  of  a 
banker  for  profit;  or  did  he  take  them,  for  the  purpose  of 
being  made  a  bankrupt  ?  That  would  be  the  question,  if 
the  case  was  to  go  before  a  jury.    And  I  think  it  quite 
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impossible,  under  all  the  circumstances,  to  say,  that  he        1 837. 
could  have  any  intention  of  trading  as  a  banker.  t^^IL 

Brindbktt. 

Common  Order  to  annul  the  fiat. 


Ex  parte  Ridler. — In  the  matter  of  Markland. 

WestmiHSt§r, 
—^  January  30. 

X  HIS  was  the  petition  of  an  executor,  to  prove  on  a  A  father  lends 

1        ,      .  his  son  1000/. 

Dona  given   by  the  bankrupt  to  the  testator,  who  was  to  set  him  up 
the  bankrupt's  father.    The  proof  had  been  rejected  by  whicThHikM 
the  Commissioners,  on  the  ground  that  the  money  men-  noxT^T^^^ 
tioned  in  the  bond  had  been  either  a  gift  from  the  tes-  J^rds!  hl'says. 
tator  to  the  bankrupt,  or  that  the  debt  had  been  for-  |SnV"Tn!Jy** 

given*  ventuie  to  in- 

form you.  that 

It  appeared,  that  the  father  had  in  the  year  1825  thepromisMiy 

^    *  "^  note  will  de- 

lent  his  son  1000/.,  to  purchase  stock  in  trade  and  fur-  scendtoyou, 

without  any 

niture  with,  on  the  son  starting  in  business  as  a  chemist;  deductions;" 

,  but  four  years 

and  that  in  order  to  secure  the  repayment  of  the  money  after  this,  the 
so  advanced^  the  bankrupt  gave  his  father  a  promissory  bond  from  his 
note  for  1000/.     In  1827,  the  father  wrote  a  letter  to  the  tJSount,  ai^ 
bankrupt,  urging  him  to  make  some  expensive  alter-  s^^'beromeT 
ations  in  his  shop,  and  on  that  occasion  expressed  him-  ^ij£™^,^^  ^ 
self  as  follows  :  "  I  may  venture  to  inform  you,  that  the  If^S^^^  ^f 

^  ^  bond  showed  an 

promissory  note  I  hold  of  you,  and  the  house,  will  alteration  of  the 

^  .  .  father's  intcn- 

descend  to  you,  without  any  deductions ;"  and  in  May  tion  to  forgive 

1831,  the  father,  in  a  conversation  with  the  bankrupt,  death,  and  thai 

expressed  himself  to  the  same  effect.     The  bankrupt  might  ^^^'^^^^ 

swore,  that  when  the  1000/.  was  advanced  by  the  father,  b^nd  "^liJ?!  ^^1 
»  fit       .    *^ ^^* 

it  was  agreed,   that  the  bankrupt  should  pay  interest  on  s^n.'^^*^^^  ^^* 

the  note  only  during  his  father's  life.     But  it  appeared,  Co^^  ^^^"^^  *^*® 

ha^'^\^'^J»«'^ 
mistaVen  the  facts,  costs  will  be  given  to  a  petitioner;  though  against  th«-ir  ,i  *^^"y 

^^^%Mon. 

VOL.  II-  Q 
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1837.        that  in  June  1831  the  father,  to  prevent  his  claim  on 


Ex  parte 


the  note  being  barred  by  the  Statute  of  Limitations,  ap- 
RiDLKR.  plied  to  the  bankrupt  to  give  him  his  bond  for  the 
amount  of  the  money  he  had  lent  him ;  and  the  bankrupt 
accordingly,  on  the  24th  June  1831,  entered  into  a  bond 
for  the  1000/.  The  father  died  in  1833;  when  the 
bankrupt  stated,  that  he  resisted  the  payment  of  the 
1000/.  to  the  executor,  but  that  he  was  induced  to  con- 
tinue the  payment  of  interest  on  the  bond,  at  the  so- 
licitation of  his  sisters,  and  upon  their  agreement  to  re- 
turn it.    The  iiat  issued  on  the  1st  June  1836. 

Mr.  Bethell  appeared  in  support  of  the  petition. 

Mr.  Swanston,  contra.  The  circumstance  of  the  bond 
having  been  given  after  the  expressed  intention  of  the 
father  in  1827,  does  not  imply,  that  the  father  had 
altered  his  intentions  in  favour  of  the  bankrupt;  but 
merely  shows,  that  his  object  was  to  have  a  control  over 
his  son,  as  long  as  he  lived. 

Mr.  Bethell,  in  reply,  was  stopped  by  the  Court, 

Erskine,  C.  J. — There  is  not  a  shadow  of  a  case  on 
the  part  of  the  assignees.  The  plain  intention  of  the 
father  was,  to  have  a  control  over  his  son  till  his  death ; 
and  although  in  1827  the  father  might  intend,  that  the 
debt  should  be  cancelled  at  his  death,  yet  he  entered 
into  no  contract  for  this  purpose ;  and  it  appears,  that  he 
subsequently  altered  his  intentions  in  this  respect.  For 
after  the  expression  in  the  letter  that  has  been  relied  upon, 
the  father  takes  a  bond  from  the  bankrupt  for  the  amount 
of  the  sum,  for  which  the  note  was  given ;  which  clearly 


RiOLKR. 
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shows,  that  he  had  either  altered  his  intention,  or  meant  ^  ^^7"* 
to  retain  the  authority  of  a  creditor  over  his  son,  by  kx  parte 
taking  a  higher  security  for  his  debt.  The  Commis- 
sioners were  mistaken  in  supposing,  that  the  father  had 
forgiven  the  debt ;  and  I  think  the  petitioner  ought  in 
this  case  to  be  allowed  his  costs  out  of  the  estate,  al- 
though the  petition  is  against  the  decision  of  the  Com- 
missioners* 

The  other  Judges  concurring. 

The  Order  was  made  as  prayed ;  the  costs  of  the 
petition  to  come  out  of  the  estate. 


Ex  parte  Platt. — In  the  matter  of  Platt.  rr  .  •  . 

f^  ^  January  30. 

IHIS  was  a  petition  of  the  bankrupt  to  annul  a  fiat  where  assignees 
that  issued  on  the  15th  November  last,  for  want  of  pro-  XriheuV 
secution,  and  also  on  the  ground  of  the  bankrupt  not  '"J^'eji^**  ^^r'- 
being  a  trader.     The  petition  had  been  presented  after  ^°  annul  the 
the  time  for  opening  the  fiat  had  expired :  but  the  peti-  ordered  the  pe- 

,  r  >  r         iition  to  stand 

tioning  creditor  had,  unknown  to  the  bankrupt,  obtained  over,  until  they 

could  be  re- 

an  order  to  enlarge  the  time  for  opening ;  upon  which  a  guiarly  served. 

,  .  t        A      »  Semble,  that  a 

supplemental  petition  was  presented.    Assignees  were  bankrupt  can 
subsequently  elected;  and  the  supplemental  petition  was  nui,  before  ad, 
then  served  upon  them,  but  not  within  the  requisite  time  ^^  ^^^  *°°* 
before  the  hearing. 


Mr.  Swanston,  and  Mr.  Bethell,  for  the  petitioning 

creditor,  took  a  preliminary  objection  to  the  hearing  of 

the  petition,  on  the  ground  of  the  petition  having  been 

presented  before  adjudication.     This  is  contrary  to  prin- 

ciple  and  practice.    The  fiat  is  the  right  of  the  creditor ; 

q2 


Pl 
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18.37.  and  the  bankrupt  ought  to  have  waited  for  the  adjudi- 
Ex  parte  cation,  before  he  applied  for  the  judgment  of  this  Court 
There  is  no  precedent  for  such  an  application.  [Erskine, 
C.  J.  Is  there  any  precedent  the  other  way — of  the 
Court  refusing  to  entertain  the  bankrupt's  petition  for  a 
supersedeas^  because  it  was  presented  before  adjudica- 
tion ?]  T^ere  may,  perhaps,  be  no  such  case  reported. 
But,  at  all  events,  as  assignees  have  been  now  chosen, 
the  petition  cannot  be  heard  until  it  is  served  regularly 
upon  them. 

Sir  John  Cross. — ^As  there  has  been  now,  in  fact,  an 
adjudication, — and  a  supplementary  petition  has  been 
presented  by  the  bankrupt  since  the  adjudication, — is  it 
right  to  say,  that  the  bankrupt  shall  not  be  heard? 

Sir  George  Rose. — We  are  not  called  on  to  decide, 
that  a  bankrupt  can  present  a  petition  to  annul,  before 
adjudication ;  as  an  adjudication  has  already  taken  place ; 
but  I  entertain  no  doubt,  that  a  bankrupt  may  come 
here  to  annul  the  tiat  at  any  time,  on  the  same  principle 
as  that,  on  which  a  defendant,  in  an  action  at  law,  may, 
the  moment  the  writ  issues,  apply  to  a  Court  of  Equity 
for  an  injunction  to  stay  the  action.  As  assignees,  how- 
ever, have  been  chosen  since  this  petition  was  presented, 
the  Court  cannot  act  in  their  absence ;  and  as  they  have 
not  been  served  in  time,  the  petition  must  stand  over, 
that  they  may  be  regularly  served. 

Sir  John  Cross. — It  is  not  to  be  understood  from 
this  case,  that  a  bankrupt  can  present  a  petition  to  annul, 
before  adjudication. 
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1837. 

Ex  parte  Rains. — In  the  matter  of  Knight. 

Westminster, 
January  31. 

IHIS  was  a  petition  of  the  solicitor,  for  the  payment  ThcCommis- 
of  three  bills  of  costs,  for  business  done  under  the  bank-  declined  to 

.  .  ^1  i_    •  *•  •  x*         ^       make  any  order 

ruptcy   since  the  choice  of  assignees,   amounting  to-  for  payment  of 
gether  to  597/.     One  of  these  bills  had  been  already  ^^^^  ^  ^osts,* 
taxed  by  the  Deputy  Registrar ;  and  the  two  others,  ;S',";E^,fi^ 
which  were  for  the  costs  of  two  actions  in  the  Court  of  a»s»g°««8»  »*» 

consequence  of 

Exchequer,  had  been  taxed  by  the  proper  officer  of  that  ^.  pending  ac- 
Court     The  official  assignee  had  paid  into  the  Bank  of  against  the  of- 

^  ^        ficial  assignee 

England  assets  to  the  amount  of  601/. ;  and  the  petition  by  the  bank- 
rupt, who  dis- 
prayed,  that  the  official  assignee  might  be  directed  to  puied  the  bank- 
pay  him  the  amount  of  his  costs  out  of  this  fund ;  or  liator  applied 
that  the  creditors*  assignees  might  be  ordered  to  pay  ti,e  o^cial  as- 
him  the  amount.     It  appeared,  that  the  bankrupt  was  the^^ounrout 
disputing  the  validity  of  the  fiat,   having  brought  an  ?^^„^  P^'Jj;;"*" 
action  of  trespass  against  the  official  assignee,   which  ^^^^  ^jj^^^' 
was  defended  by  the  creditors'  assignees.     The  bank-  that  the  soii- 

•^  °  citor  had  no 

rupt  was  nonsuited  in  the  action,  but  was  taking  pro-  !>en  on  the  fund 

*  "in  question,  or 

ceedings  for  setting  aside  the  nonsuit,  and  obtaining  a  on  the  assets 

^  ^  ^  ,  generally,  for 

new  trial.     The  Commissioner  declined  making  the  the  payment  of 

his  bill ;  and 

common  order  for  the  payment  of  the  amount  due  to  that  the  only 
the  petitioner,  in  consequence  of  which  both  the  crc-  entitled  to,  was 
ditors'  assignees  and  the  official  assignee  refused  to  creditors' as- 

..  signees  for  tho 

P*y  *^*  payment  of  it* 

Mr.  Swanston  appeared  in  support  of  the  petition, 
and  contended,  that  the  solicitor  had  a  lien  on  the  fund. 


Mr.  Bethell,  for  the  official  assignee.  The  amount  of 
the  fund  is  in  the  hands  of  the  Accountant  in  Bank- 
ruptcy ;  for  it  stands  in  his  name  at  the  Bank  of  Eng- 
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1837.        land.     But  the  official  assignee  is  not  at  liberty  to  pay 


£x  parte 


these  bills;  as  the  Commissioner  refused  to  sign  the 
RAiNf.  common  order  for  the  payment  of  them,  which  ought  to 
be  inserted  in  the  proceedings.  The  reason  of  the 
Commissioner's  refusal  was,  because  the  bankrupt  had 
commenced  an  action  against  the  official  assignee  to 
recover  certain  goods,  the  proceeds  of  which  alone  con- 
stitute the  very  fund,  out  of  which  the  petitioner  seeks 
to  be  paid. 

Sir  George  Rose  suggested,  that  the  Order  should 
be  confined  to  the  creditors'  assignees  alone,  and  not  ex- 
tend to  the  official  assignee,  or  to  the  fund  in  question. 

Erskine,  C.  J. — This  is  the  ordinary  case  of  the  em- 
ployment of  a  solicitor  by  an  assignee.  I  quite  agree 
with  Sir  George  Rose,  that  the  order  should  be  only  on 
the  creditors'  assignees,  for  the  payment  of  these  bills, 
without  binding  the  official  assignee,  or  any  particular 
fund.  The  payment  of  the  solicitor's  bill  is  an  item  in 
the  assignees'  accounts.  They  are  personally  liable,  but 
are  entitled  to  be  reimbursed  out  of  the  assets. 

Mr.  Wilcockf  for  the  creditors'  assignees,  said,  that 
they  were  placed  in'  a  situation  of  great  difficulty.  The 
amount  of  costs  due  to  the  solicitor  ought  to  be  paid 
out  of  the  assets,  which  are  under  the  dominion  of  the 
official  assignee,  who  nevertheless  refuses  to  pay  the 
amount  of  the  solicitor's  demand.  The  fund  in  question 
ought  to  be  made  available  for  the  purposes  of  the  fiat, 
as  if  it  was  in  the  hands  of  the  creditors'  assignees.  No 
responsible  person  will  become  an  assignee  under  a 
London  fiat,  if  the  official  assignee  is  permitted  thus  to 
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withhold  the  funds.    Are  the  assignees  to  pay  the  so-  1837. 
licitor's  bill  out  of  their  own  pocket,  whenever  the  bank-  ^^^ 

rupt  chooses  to  dispute  the  fiat,  by  bringing  an  action  Uains. 
against  the  ofiicial  assignee  ? 

Sir  Georoe  Rose. — There  is  no  difficulty  in  the  case. 
The  Order  will  be  on  the  assignees,  generally,  to  pay 
the  amount  of  the  solicitor's  bill,  restraining  the  oper- 
ation of  it  on  the  official  assignee ;  and  the  assignees 
will  have  a  right  to  reimburse  themselves  out  of  the 
fund,  in  the  ordinary  way. 

Erskike,  C.J. — The  Coiurt  must  take  care  that  it 
does  not  prejudice  the  official  assignee,  or  put  him  in  a 
more  perilous  situation  than  the  legislature  intended  to 
place  him  in.  He  has  no  control  over  the  appointment 
of  the  solicitor ;  but  he  is  directed  to  manage  the  funds 
of  the  bankrupt's  estate,  which  renders  him  liable  to 
actions  by  different  parties ;  and  there  is  now,  in  fact, 
an  action  depending  against  this  assignee  by  the  bank- 
rupt 

Mr.  Swanstan,  in  reply.  The  assignees  have  a  right 
to  use  the  fund  for  the  purposes  of  the  fiat.  [Sir  J, 
Cross.  Do  you  know  of  any  case,  where  a  solicitor  comes 
single-handed  into  Court,  and  applies  for  payment  of  his 
costs  out  of  a  trust  fund?]  It  is  a  common  practice  in 
lunacy  for  a  solicitor  so  to  apply.  Under  the  old  system 
in  bankruptcy,  there  can  be  no  doubt  but  that  we  should 
have  been  entitled  to  an  order  for  the  payment  of  these 
costs  out  of  the  estate.  It  is  the  first  duty  of  a  trustee, 
to  maintain  inviolate  the  trust  fund  for  the  benefit  of 
those  having  a  charge  upon  the  fund ;  and  the  official 
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1837.  assignee  is  not  exempt  from  that  duty.  And  although  it 
J;^"^^  is  possible,  that  the  action  now  pending  may  tenninate 
Rains.  against  the  official  assignee,  is  he  to  retain  the  trust 
fund,  to  indemnify  himself  against  this  possibility  ?  His 
having  no  control  over  the  solicitor,  is  nothing  to  the 
purpose;  he  has  the  exclusive  control  over  the  fund; 
the  creditors'  assignees  having  no  control.  And  are 
they  to  be  compelled  to  pay  those  costs  out  of  their 
own  pocket,  and  to  be  deprived  of  the  means  afforded 
by  the  bankrupt's  estate,  of  resisting  the  opposition  of 
the  bankrupt  to  the  prosecution  of  the  fiat.  [JErskine, 
C.  J.  When  the  official  assignee  has  once  paid  the 
money  into  the  bank,  he  cannot  draw  it  out,  without  the 
authority  of  this  Court,  as  expressed  either  under  one  of 
its  General  Orders,  or  a  particular  Order ;  and  this  by 
virtue  of  the  act  of  parliament.]  Then,  as  the  fund  in 
question  is  under  the  control  of  the  Court,  it  is  hoped 
that  it  will  feel  no  difficulty  in  making  the  Order  as 
prayed.  The  solicitor  has  recovered  the  trust  estate,  by 
means  of  the  action  he  was  employed  to  conduct;  and  he 
now  comes  here  for  his  costs,  which  the  official  assignee 
refuses  to  pay  out  of  the  very  assets  so  recovered.  It  is  no 
objection  to  this  petition,  that  the  Commissioner  has  not 
made  the  common  order  for  the  payment  of  the  bills  in 
question.  But  what  is  such  order  worth,  when  made  ? 
Many  Commissioners  used  to  decline  making  any  such 
order,  from  a  conviction  that  they  had  no  authority  to 
do  so. 

Erskine,  C.  J. — It  does  not  appear  to  me,  that  the 
act  of  parliament  has  made  any  alteration  in  the  relation 
between  the  solicitor  and  the  creditor's  assignees.  He 
is  still  appointed  by  them,  and  they  are  still  liable  to 


Rains. 
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him  in  an  action  for  the  recovery  of  his  costs;  or,  he        1837. 
may  come  here  to  petition  for  the  common  order  against       y^^  ^^^ 
them.     Neither  have  the  assignees  less  protection  than 
they  formerly  possessed;   for  they  are  entitled  to  the 
payment  of  their  expenses,  and  all  just  allowances,  out  of 
the  estate,  which,  though  not  under  their  personal  con- 
trol, as  formerly,  may  still  be  got  at  by  the  order  of  the 
Commissioner,  or  of  this  Court.     The  peculiarity  of  this 
case  is,  that  the  petitioner  presses  for  an  order  for  the 
payment  of  his  costs  by  the  official  assignee.     But  the 
solicitor  was  not  appointed  by  the  official  assignee,  and 
therefore  could  not  sue  him  in  an  action  to  recover  his 
costs ;  nor  can  this  Court  make  any  order  on  the  official 
assignee  for  the  payment  of  the  amount,  unless  a  clear 
case  is  shown  of  the  retainer  of  the  solicitor  by  the  offi- 
cial assignee.     Then,   with  respect  to  the  solicitor's 
claim  on  this  particular  fund, — the  solicitor  has  no  abso- 
lute right  to  demand   payment  of  his  bill  out  of  the 
estate;  the  order,  which  he  has  a  right  to,  is,  an  order  for 
the  payment  of  his  bill  by  the  creditors'  assignees.    The 
question  is,  then,  whether  the  assignees  would  not  be 
at  liberty  to  retain  the  amount  so  paid  out  of  the  fund 
in  question ;  and  I  see  nothing  to  prevent  their  doing 
so.     The  only  order,  therefore,  which  the  Court  can 
make  on  the  present  occasion,  is  an  order  on  the  assig- 
nees to  pay  the  solicitor  the  amount  of  his  bill,  and  that 
the  assignees  shall  be  reimbursed  out  of  the  funds  of  the 
estate.     This  will  be  a  warrant  to  the  Commissioner  to 
allow  this  sum  in  the  assignees'  accounts,  and  to  order 
the  official  assignee  to  pay  over  the  amount  to  them ;  and 
they  may,  in  case  of  any  unforeseen  difficulty  occurring 
in  the  matter,  come,  as  advised,  for  a  further  order  of 
the  Court. 
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1837.  Sir  John  Cross.— The  petitioner  has  no  cause  of 

Ex  parte  Complaint  against  the  official  assignee ;  as  he  could  not 
KAiwa.  ^n^  the  money  out  of  the  Bankj  without  an  order  of  the 
Commissioner^  which  has  not  been  made.  The  peti- 
tioner! it  seemsi  prefers  proceeding  in  rem,  instead  of 
in  personam;  and  it  has  been  contended  in  his  behalf, 
that  he  has  a  right  to  have  the  amount  of  his  bill  of 
costs  paid  out  of  this  fund  in  the  Bank.  But,  instead 
of  this  being  a  matter  of  right,  is  it  not  always  a  matter 
of  discretion?  It  appears  to  me,  that  the  solicitor  has 
no  right  whatever  to  any  lien  on  this  particular  fund,  but 
that  it  is  entirely  in  the  discretion  of  the  Court  to  say 
out  of  what  fund  his  costs  shall  be  paid.  Then,  is  it 
expedient  that  the  solicitor's  bill,  in  the  present  instance, 
should  be  paid  out  of  this  fund  ?  It  appears,  that  the 
bankrupt  has  brought  an  action  of  trespass  against  the 
official  assignee,  disputing  the  validity  of  the  fiat;  which 
action  is  still  pending.  The  question,  therefore,  is  as 
yet  sub  judioe;  and  it  is  uncertain  how  the  action  will 
terminate,  and  whether  the  bankrupt  himself  has  a  right 
to  the  fund,  or  not.  If  the  bankrupt  succeeds,  the  official 
assignee  will  be  liable  to  all  the  costs  of  the  action ;  and 
then,  if  the  whole  fund  is  exhausted,  how  is  he  to  get  his 
costs  ?  The  creditors'  assignees  are  bound  to  pay  the 
solicitor,  whether  they  have  funds  of  the  estate,  or  not; 
and  the  solicitor  is  only  entitled  to  the  usual  order  on 
them,  to  pay  him  the  amount  of  his  demand. 

Sur  George  Rose. — The  official  assignee  ought  not 
to  have  defended  the  action  in  this  case,  without  the 
directions  of  this  Court;  which  affi>rds  the  same  protec- 
tion to  official  assigneesi  as  a  Court  of  Equity  affi>rds  to 


Raiki. 
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receivers.  In  MunVs  case  (a),  the  official  assignee  ap-  1837. 
peared  and  defended  the  action^  and  the  verdict  was  Exptrie 
against  him ;  when,  if  he  had  applied  to  this  Court  to 
restrain  the  action,  he  might  have  obtained  an  injunc- 
tion. The  petitioner  in  this  case,  prays  for  an  order  on 
the  official  assignee,  to  pay  him  the  amount  of  his  bill  of 
costs  out  of  the  fund  in  the  Bank  of  England ;  or  that 
such  amount  may  be  paid  by  the  creditors'  assignees. 
The  order,  as  against  the  creditors'  assignees,  is  of 
course ;  but,  as  far  as  regards  the  official  assignee,  the 
Court  is  bound  to  recognize  the  fact,  that  the  official 
assignee  does  not  appoint  the  solicitor,  and  ought  not  to 
be  made  liable  to  him,  without  very  special  circum- 
stances, by  any  order  of  this  Court.  The  order  there- 
fore will  be  against  the  creditors'  assignees,  who  may 
reimburse  themselves  out  of  the  estate ;  and  if  the  official 
assignee  opposes  any  obstacle  to  their  so  doing,  they 
may  apply  for  the  assistance  of  this  Court. 

Ordered,  that  the  creditors'  assignees  should  pay 
the  solicitor  his  bill  of  costs,  with  liberty  for 
them  to  retain  the  amount  out  of  the  estate ;  that 
the  costs  of  those  assignees,  as  well  as  of  the  offi- 
cial assignee,  should  also  be  paid  out  of  the  estate; 
and  that  the  costs  of  this  petition  should  be  paid 
to  the  petitioner  by  the  creditors'  assignees,  with 
liberty  to  recoup  themselves  out  of  the  estate* 

Note. — The  Court  observed,  that  nothing  in  this 
order  would  have  the  effect  of  withdrawing  the  money 
in  the  bank  from  the  control  of  the  Accountant  in  Bank- 
ruptcy. 

(a)  See  Munk  v.  Ctdrhc,  10  Bing.  102. 
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WatmtuUr, 
January  31. 

An  equitable 
mortgagee  per- 
mitted, OQ  con- 
Kent,  to  make 
improvements 
on  the  property, 
and  to  add  the 
amount  of  the 
expense  to  his 
charge  on  the 
mortgaged 
estate. 


Ex  parte  Smith. — In  the  matter  of  Cunnington. 

This  was  the  petition  of  an  equitable  mortgagee  for 
liberty  to  make  some  improvements  on  the  mortgaged 
estate,  and  to  add  the  amount  of  the  money  so  expended 
to  his  charge  on  the  property;  as  the  improvements 
would  be  very  beneficial  to  the  estate. 

Mr.  Swanston  appeared  in  support  of  the  petition. 


Mr.  Koe,  for  the  assignees,  consented  to  the  applica- 
tion, though  somewhat  an  extraordinary  one.  The  only 
question  was,  as  to  the  costs  of  the  petitioner  being 
allowed  out  of  the  fund. 

The  Court  said,  that  was  consistent  with  the  usual 
order ;  and  directed  that  the  costs  of  both  parties  should 
be  added  to  the  charge  on  the  mortgaged  estate. 


Ex  parte  John  Thomas  Hill. — In  the  matter  of  John 

Thomas  Hill. 

Wettmintter, 
January  31.     ^^ 

Where  two  of  -l-HIS  was  the  petition  of  the  bankrupt  to  annul  the 
8io^ners1Slho*liad  ^^^f  ^^  *^c  ground  that  two  of  the  Commissioners  were 
?Knkropt''cy  creditors.  The  fiat  was  issued  in  September  last,  and 
were  creditors    ^^^g  ^jjrected  to  one  of  the  provincial  lists  under  the  1  & 

of  the  bankrupt,  * 

the  Court  re-     2  Will  4.  c  56.  s.  14.     The  bankrupt  had  not  passed 

fused  to  annul  *"  *- 

the  fiat  for  this    his  last  examination,  which  had  been  adjourned  sine  die, 

cause  alone,  on 

the  petition  of 

the  bankrupt ;  the  Commissioners  having  undertaken  to  release  their  debts. 

The  General  Order  on  this  subject  leaves  it  entirely  in  the  discretion  of  the  Court  to  aonul 
the  fiat,  or  not,  under  such  circumstances. 
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Mr.  K.   Parker.     By  a  General   Order  of  Lord        1837. 
EUon  (a)  the  Commissioners  must  not  be  in  any  manner       ^^^ 
creditors  of  the  intended  bankrupt;  and  in  this  case,         ^'^^^' 
two  of  tlie  three  Commissioners^  who  have  adjudged  the 
party  a  bankrupt,  were  creditors ;  contrary  to  the  express 
terms  of  the  General  Order.    In  Ex  parte  Storey  (A), 
Ex  parte  Kemp{c\  and  Ex  parte  Mathews  {d),  the 
commission  was  in  each  case   superseded  with  costs, 
where  it  was  directed  to  a  creditor. 

Mr.  Swanston,  and  Mr.  J.  Russell,  for  the  petitioning 
creditor.  The  debts  of  the  Commissioners  are  of  very 
trifling  amount,  and  the  petitioning  creditor  undertakes 
that  they  shall  forthwith  release  their  debts. 

Mr.  K.  Parker,  in  reply.  A  release  now  given  will 
not  render  the  adjudication  valid ;  for  it  was  bad  ab 
iniHo,  as  the  Commissioners  had  no  authority  to  act. 
[Erskine,  C.  J.  Do  you  find  any  case,  where  it  has  been 
held,  that  the  bankrupt  can  avail  himself  of  an  objection 
of  this  nature,  without  alleging  that  he  is  not  liable  to 
be  made  a  bankrupt?]  The  bankrupt  has  a  right  to 
avail  himself  of  any  objection,  which  invalidates  the  fiat. 

Erskine,  C.  J. — It  appears  to  me,  that  this  is  no  legal 
objection  to  the  validity  of  the  fiat,  but  merely  to  the  pro- 
priety of  its  being  continued  to  be  worked  by  two  persons 
who  are  the  bankrupt's  creditors.  Under  the  old  system, 
where  the  petitioning  creditor,  by  his  solicitor,  selected 
the  Commissioners,  if  the  commission  was  to  be  executed 
in  the  country,  he  would  have  been  held  to  have  roiscon- 

(a)  July25, 1817.  (6)  Buck,  70. 

(r)  Mont.  257.  (d)  1  G.  &  J.  164. 
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1 8  37.  ducted  himself,  in  certifying^  as  he  was  required  to  do  by  the 
g^    ^^        General  Order,  that  the  proposed  Commissioners  were  not 

HiLt.  creditors  of  the  bankrupt,  if  any  of  them  were  creditors. 
But  now  the  petitioning  creditor  has  no  option  of  select- 
ing his  own  Commissioners,  but  takes  the  list  as  he  finds  it. 
In  all  the  cases  cited,  the  parties  themselves  have  named 
the  Commissioners,  and  acted  contrary  to  the  General  Or« 
der.  The  bankrupt  does  not  allege  in  this  case,  that  the 
Commissioners  were  unduly  influenced  by  their  interest  as 
creditors,  nor  is  there  any  ground  of  complaint  against 
them  on  that  head.  The  General  Order  is  a  very  good 
one ;  but  it  leaves  it  entirely  in  the  discretion  of  the  Court 
to  supersede  a  commission,  or  not,  as  seems  most  just 
and  expedient;  and  my  opinion  is,  that  this  is  not  a 
sufficient  ground  for  annulling  the  fiat. 

Sir  J.  Cross. — I  think  there  is  no  pretence  for  calling 
this  fiat  invalid.  The  General  Order  in  question  is 
merely  a  rule  of  regulation,  and  the  breach  of  it  does  not 
make  a  fiat  void;  it  simply  gives  a  discretion  to  the 
Court  to  annul,  where  circumstances  demand  it.  In  the 
present  case,  I  think,  it  is  not  expedient  to  annul  the 
fiat. 

Sir  G.  Rose. — I  do  not  know  of  any  case,  where  the 
commission  has  been  superseded  on  the  ground  that 
some  of  the  Commissioners  were  creditors,  unless  the 
party  applying  to  supersede  asked  for  a  new  commis- 
sion ;  nor  was  it  ever  done  on  the  application  of  the 
baiikrupt,  when  his  object  was  to  get  rid  of  the  bank- 
ruptcy altogether.     In  Ex  parte  Prosser  (a),  the  Lord 

(«)  2  Rose,  370. 
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Chancellor  thought  it  sufficient  if  the  Commissioner^        1837. 
who  was  a  creditor  in  that  case^  would  release  his  debt. 


Ex  parte 
Hilt.. 


Petition  dismissed^  without  costs.    The  assignees 
to  have  their  costs  out  of  the  estate. 


Ex  parte  Hill. — In  the  matter  of  Alexander.  ^     . 

•m^ir  January  31. 

JmR.  BETHELL^  who  appeared  for  the  petitioner  in     a  party  is 
this  matter,  had  applied  to  the  Court  for  the  hearing  of  tbeooBtsofthe 
the  petition  to  stand  over  to  a  future  day;  and  no  one  TOJiMnenwntof 
appearing  for  the  respondent,  the  Court  granted  the  ^uSjTfo?"^* 
application,  dationTS? 

other  side,  if  no 
counsel  were  in- 

Mr.  On  Anderdon,  in  the  latter  part  of  the  day,  said  structed  by  him 

when  the  appli- 

that  he  was  instructed  for  the  respondents,  and  was  cation  for  the 

_  111..  1      postponement 

ready  to  go  on ;  and  as  the  application  to  postpone  the  was  made. 
hearing  had  not  been  made  with  his  consent,  if  the  peti- 
tion  stood  over,  it  must  be  on  condition  of  the  petitioner 
paying  the  costs  of  the  day. 


The  Court,  however,  finding  on  inquiry  that  Mr* 
Anderdon  had  received  no  instructions  to  oppose  the 
petition,  when  the  application  for  the  postponement  was 
made,  refused  to  allow  the  respondent  the  costs  of  the 
day. 
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1837. 


Ex  parte  Robert  Lake  Young  and  another. — In  the 
Gra  *8lnnH  II  matter  of  Thomas  Dodd  the  younger. 

March  17. 

Where  ihe  ere-   THIS   was  the  petition  of  the  creditors'  assignees^ 

ditors'  assigoees 

bad  contracted    praying  that  the  official  assignee  might  be  ordered  to 

to  sell  all  the 

bankrupt'x  exccute  a  deed  of  assignment  to  a  purchaser  of  the 
and  effects,  and  bankrupt's  effects. 

£^wai"o"t  The  fiat  issued  on  the  10th  May  1836;  and  the  as- 
contract^the^  signees  had,  with  the  approval  and  consent  of  all  the 
noTcom^"!  him  ^''^^^^^''^  ^^^  ^*^  proved  debts,  contracted  with  the 

to  execute  f  bankrupt's  father  for  the  sale  to  bim  of  all  the  bank- 
deed  containing  ^ 

ft  covenant  to     rupt's  stock  in  trade  and  effects,  for  the  sum  of  500/., 

sue  for  the  re-  \ 

covery  of  any     which  was  to  be  paid  on  the  effects  being  legally  as- 

of  the  debts, 

without  a  pre-  signed  and  conveyed  to  him.    The  bankrupt's  father 

to  the  Registrur  also,  in  consideration  of  the  purchase,  agreed  to  release 

form  of  the  ^  ^^^^  ^^  200/.,  which  the  bankrupt  owed  him,  and  to 

inikmn?ty  he  **  procure  his  SOU  in  law  to  release  a  debt  of  50/.  due  to 

was  entitled  to.  j^j^^  f^^^  ^j^^  bankrupt.     In  pursuance  of  this  agree- 

ment,  the  bankrupt's  father  deposited  the  sum  of  500/. 
with  the  solicitors  of  the  assignees,  who  ordered  the 
messenger  to  withdraw  from  the  possession  of  the  e& 
fects,  and  to  deliver  them  to  the  bankrupt's  father ;  which 
was  accordingly  done,  with  the  sanction  of  the  official 
assignee. 

In  order  to  the  completion  of  the  purchase,  the  so* 
licitors  to  the  petitioners  prepared  the  draft  of  an  as- 
signment of  the  property  to  the  purchaser,  in  which  the 
official  assignee  was  made  a  conveying  party,  and  in 
which  was  contained  a  covenant,  that  the  petitioners  and 
the  official  assignee  should,  at  the  costs  and  charges  and 
upon  the  reasonable  request  of  the  purchaser,  demand, 
sue  for,  and  by  all  reasonable  means  endeavour  to  re- 


YOUNO 

aod  another. 
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cover  and  receive  all  and  every  the  debts,  securities,  and  1 837. 
efiectSj  and  do  and  perform  all  such  other  reasonable  ^^  ^^^ 
acts  and  things  as  might  be  necessary  for  recovering  and 
receiving  the  same,  so  that  for  the  doing  thereof  neither 
the  petitioners,  nor  the  official  assignee,  should  be  com- 
pelled to  travel  from  their  respective  places  of  abode. 
There  was  also  a  covenant,  on  the  part  of  the  purchaser, 
to  indemnify  the  petitioners  and  the  official  assignee 
against  all  costs  and  charges,  that  might  be  incurred  in 
any  action  or  suit  brought  in  pursuance  of  the  covenant 
before  contained.  Upon  the  draft  of  this  assignment 
being  sent  to  the  official  assignee,  for  his  approbation, 
he  informed  the  creditors*  assignees,  that  he  declined 
being  a  party  to  any  suit  for  the  recovery  of  the  bank- 
rupt's debts,  upon  the  mere  personal  indemnity  of  the 
bankrupt's  father ;  but  that,  in  other  respects,  he  did  not 
object  to  the  deed.  The  solicitors  to  the  assignees  ac- 
cordingly altered  the  draft,  inserting  in  it  a  proviso  that 
the  assignees  might  require  the  purchaser  to  give  them 
real  security,  to  the  value  of  300/.,  against  all  expenses 
nrhich  they  might  sustain  from  any  action  or  suit;  and 
that  they  should  not  be  compellable  to  incur  any  liability 
for  costs,  until  such  security,  to  be  approved  of  by  the 
solicitors  to  the  assignees,  should  be  executed  by  the 
purchaser.  The  official  assignee  still  refused  to  execute 
any  assignment,  unless  there  was  inserted  in  it  a  pro- 
viso, that  no  use  should  be  made  of  his  name  in  any 
action,  without  his  previous  consent  in  writing,  upon 
each  case  as  it  occurred.  The  creditors'  assignees, 
therefore,  alone  executed  the  assignment  to  the  bank- 
rupt's father  in  the  altered  form  ;  and,  the  Commissioner 
declining  to  make  any  order  on  the  official  assignee, 
this  petition  was  presented  for  an  order  of  the  Court  on 

VOL.  II.  R 
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1837.        the  official  assignee,  to  execute  the  de^,  and  pay  tlie 
costs  of  this  application. 


Ex  parte 

You  NO 

and  another. 


Mr.  Swanston,  and  Mr.  Wm.  Lee,  in  support  of  the 
petition.  Where  a  trustee  is  bound  to  eonveyj  he  is 
bound  to  execute  an  eiiectual  conveyance ;  and  there  is 
no  case  where  a  Court  of  Equity  has,  on  a  proper  ap- 
plication,  refused  to  compel  him  to  execute  such  con- 
veyance. A  trustee  for  sale,  also,  ia  bound  by  a  contract 
made  by  a  party  having  the  power  to  sell;  his  obligation 
in  this  respect  being  recognized  by  a  Court  of  Equity,  as 
equal  to  that  of  the  contracting  party.  But  there  is 
another  proposition,  that  may  be  urged  in  support  of 
this  petition.  Although  the  official  assignee  wa»  not 
originally  a  party  to  the  contract  for  the  sale  of  this 
property,  yet  he  has  subsequently  adopted  it  by  the 
answer  he  gave,  when  the  draft  of  the  deed  was  sent 
to  him  for  his  perusal ;  and  besides  this,  too,  he  has 
demanded  the  purchase-money  to  be  paid  over  to  him. 
He  is  subject,  therefore,  to  all  a  vendor's  liabilities, 
in  the  same  manner  as  if  he  had  been  an  actual  con- 
tracting party.  [Erskine,  C.  J.  Although  an  official 
assignee  must  be  a  consenting  party  to  any  contract  for 
the  sale  of  the  bankrupt's  property,  yet  he  is  expressly 
prohibited,  by  the  23d  section  of  the  act  of  parlia- 
ment (a),  from  interfering  with  the  creditors'  assignees 
in  the  time  and  manner  of  the  sale.]  The  understand- 
ing of  the  profession,  and  of  the  public,  has  been  dif- 
ferent on  this  subject ;  for  it  has  been  generally  under- 
stood, that  the  official  assignee  need  not  be  a  concurring 
party  in  the  sale  of  the  bankrupt's  property.  The  diffi- 
culty here  is,  in  the  difierent  situations  of  the  assignees ; 
the  creditors'  assignees  having  the  power  to  contract  for 

(a)  1  &  2  Will.  4.  c.  56. 
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the  sale  of  the  property,  and  the  o£Scial  assignee  being       1 837. 
only  required  to  join  in  the  conveyance.    In  every  as-       £,  p^^ 
signment  of  a  debt,  there  is  inserted  a  power  of  attorney    ^^Sm^ 
to  the  purchaser  to  sue  in  the  assignor's  name ;  but  in 
this  case  that  is  not  required ;  the  purchaser  being  con- 
tent with  a  covenant  that  the  oflScial  assignee  should,  at 
the  costs  and  charges,  and  upon  the  reasonable  request 
of  the  purchaser,  sue  for  any  debt,  where  it  should  be 
necessary  to  institute  a  suit  for  the  recovery  of  it. 

Mr.  J.  Russell,  for  the  official  assignee,  referred  to 
the  case  of  Ex  parte  Little  (a),  in  which  it  was  held  by 
the  Lord  Chancellor  of  Ireland,  that  where  an  assignee 
had  sold  by  public  auction  the  outstanding  debts  due  to 
the  bankrupt's  estate,  he  was  entitled  to  an  indemnity 
against  costs  of  suits,  that  might  be  instituted  by  the  pur- 
chaser in  his  name  for  the  recovery  of  the  debts. 

Erskine,  C.  J. — I  think  the  official  assignee  is  en- 
titled to  the  same  indemnity  as  the  creditors*  assignees ; 
which  is  usually  settled,  on  an  occasion  of  this  kind,  by 
the  officer  of  the  Court.  The  official  assignee,  however, 
was  not  in  this  case  an  actual  contracting  party,  and  he 
cannot  be  bound  by  a  contract  to  which  he  was  not  a 
party.  There  is  nothing  to  show,  that  he  is  bound  by 
the  contract  of  the  other  assignees.  The  proper  course 
is,  to  refer  it  to  the  officer  of  the  Court  to  settle  what 
indemnity  the  official  assignee  is  entitled  to,  on  the  exe- 
cution of  the  assignment  to  the  purchaser. 

Sir  J.  Cross. — Why  will  not  a  covenant  of  the  credi- 
tors' assignees  do,  to  sue  in  their  names  and  in  the  name 

(a)  3  Molloy,  67. 
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1837.  of  the  official  assignee?  There  is  no  doubt  that  the 
Ex  parte  official  assignee  is  entitled  to  an  indemnity^  before  he 
Youj^o  becomes  a  party  to  any  suit.  In  Ex  parte  Evans  {a) 
this  Court  refused  to  compel  an  official  assignee,  who 
had  no  funds  in  hand,  to  join  in  a  suit  in  equity  with  the 
other  assignees,  without  being  indemnified  as  to  the  costs. 
In  the  present  case,  the  petitioners  require  the  official 
assignee  to  sign  a  contract,  which  their  counsel  says  he 
had  no  right  to  make ;  and  they  now  propose  to  convert 
an  agreement  to  sell  into  a  deed  of  conveyance  from  the 
official  assignee,  when  he  himself  was  no  party  to  the 
original  agreement.  There  is  a  material  distinction  to  be 
observed,  between  the  situation  of  the  creditors'  assignees, 
and  that  of  the  official  assignee.  The  official  assignee, — 
though  he  accepts  the  office,  generally, — is  assigned  to 
act  in  a  particular  bankruptcy,  without  his  own  consent. 
The  other  assignees  are  volunteers ;  the  one  has  no  in- 
terest whatever  in  the  bankrupt's  property ;  the  others 
have  a  beneficial  interest  in  it. 

Sir  G.  Rose. — The  usual  course,  that  i$  pursued  on 
these  occasions  with  the  creditors'  assignees,  should  be 
adopted  in  the  present  case,  namely,  to  refer  it  to  the 
officer  of  the  Court  to  settle  what  indemnity  should  be 
given  to  the  official  assignee.  We  have  no  jurisdiction 
over  the  official  assignee,  except  as  an  officer  of  this 
Court,  even  if  a  party  to  this  contract ;  and  if  he  was 
not  a  contracting  party,  surely  he  ought  to  be  indem- 
nified against  the  use  of  his  name  by  the  purchaser  in 
any  action  for  the  recovery  of  the  debt ;  for  he  cannot  be 
compelled  to  perform  any  contract,  which  he  has  not 
entered  into  himself. 

(a)  3  Dear.  &  C.  470. 


and  another. 
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It  was  Ordered,  that  it  should  be  referred  to  1837. 
the  Deputy  Registrar,  with  the  consent  of  the  ^^^^^^ 
official  assignee,  to  settle  what  indemnity  he  Youno 
was  entitled  to  against  the  costs  of  any  action 
or  suit  in  which  his  name  might  be  used  for 
the  recovery  of  the  debts ;  and  that  the  Regis- 
trar should  settle  the  proper  form  of  the  deed 
to  be  executed  by  the  official  assignee. 


Ex  parte  Charles  Marson. — In  the  matter  of  Robert 

RiDSDALE.  Gray^»JnnHaU, 

March  18. 

IHIS  was  a  petition  to  prove  on  a  judgment  for  the     The  proof  of 
sum  of  819/.    The  petitioner  had  made  an  affidavit  of  the  absolutely're- 
debt,  which  was  laid  before  the  Commissioner  in  October  coromiwioner 
last,  for  the  purpose  of  proving ;  but  the  Commissioner  ^ij^^f™ °*n  ^' 
thought  there  was  some  ground  to  suspect  that  the  con-  orders  prove  it 
sideration  for  the  judgment  arose  out  of  a  gambling  wonere  are  not 

estopped  by  a 

transaction ;  and  therefore  only  admitted  a  claim  to  be  judgment,  from 

an  inquiry  into 

entered  on  the  proceedings  for  the  amount  sought  to  be  the  validity  of 
proved.  It  appeared,  that  the  judgment  was  on  a  cog-  judgment  ere- 
novit,  which  was  given  by  the  bankrupt  in  an  action 
brought  against  him  by  the  petitioner,  after  the  bankrupt 
had  pleaded  that  the  debt  arose  out  of  a  gambling  trans- 
action. The  judgment  had  been  submitted  to  by  the 
bankrupt  for  two  years;  but  he  disputed  its  validity  be- 
fore the  Commissioner.  No  further  step  had  been  taken 
by  either  party,  since  the  postponement  of  the  petitioner's 
proof. 

Mr.  Koe  appeared  in  support  of  the  petition. 


Makson. 
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1837.  Mr.  Bethell^    contrct.      Another    reason^    why    the 

£z  parte  Commissioner  only  admitted  the  debt  as  a  claim,  was 
that  the  petitioner  was  not  present  before  him  when 
the  proof  was  tendered ;  and  the  assignees  are  now  wil- 
ling that  this  petition  may  stand  over»  until  the  Commis- 
sioner has  examined  the  petitioner  as  to  the  validity  of 
the  judgment. 

Erskine,  C.  J. — The  petitioner   should  have  gone 
afterwards  before  the  Commissioner,  and  tendered  him- 
self personally  for  examination,  in  order  to  satisfy  the 
doubts  of  the  Commissioner.     It  does  not  appear,  that 
the  Commissioner  absolutely  rejected  the  jNroof ;  but  that 
he  thought  there  was  some  ground  for  further  inquiry. 
And  as  the  judgment  was  on  a  eognorit,  and  the  validity 
of  the  debt  was  disputed  by  the  bankrupt,  it  appears  to 
me,  that  it  was  the  doty  of  the  Commisrioner  to  institute 
a  further  inquiry,  before  the  proof  was  finally  admitted. 
It  was  decided  in  Ex  parte  ButterfiU{a),  and  Ex  parte 
Bryant  (b\  that  the  Commissioners  might  inquire  into 
the  consideration  for  a  judgment.     I  have  always  undo'- 
stood,  that  the  practice  has  been  to  require  arejection  of 
the  proof  by  the  Commissioners,  premMiB  to  the  appli- 
catioD  to  this  Court.    The  questioD  then  resolves  itself 
into  a  simple  question  of  &ct,  wbedier  the  Comniis- 
sioner  in  this  case  has  rejected  the  proof,  or  not.     It 
appears,  I  diiid^,  under  all  the  drcomstances,  that  be 


(«)  1  Rose.  192.  Em  fnu  BmUmfiU  was  iIk  coe  of  m  mrfiet;  Int 
»  Ex  fart*  Brmmt,  1  Ves.  &  B.214,  Lofd  JEMmi,  in  spetki^  of  tke  ped- 
6ottBf  cn£tor*sde<»t,  sajs,*'  Praofvpoo  m  jadsvaitwinBoCsta^ 
vpontkat^iftkoeisBoCmdebtdwiBtnlliaiidiaJily;  fBrwhkktke 
n4cr»fiw  mwA  be  looked  to.** 

i4>  1  Ves.&B.211. 
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merely  postponed  it.    The  petitioner,  therefore^  is  pre-       1^7. 


mature  in  coming  to  this  Court.  £x  parte 

Marioii* 

Sir  J.  Cross. — It  appears  to  me,  that  the  judgment 
creditor  in  this  case  was  not  bound  to  show,  that  his 
judgment  was  not  obtained  by  fraud ;  and  that  it  is  for  the 
party,  who  impeaches  the  judgment,  to  show  that  it  was 
fraudulent.  And  as  the  Commissioner  has  let  the  matter 
stand  over  for  six  months,  without  instituting  any  in- 
quiry, I  think  the  petitioner  was  justified  in  coming 
here.  For,  as  at  present  advised,  I  am  of  opinion  that 
Ae  conduct  cf  the  Commissioner  amounts  to  a  rejection. 
He  turns  the  proof  into  a  claim ;  and  the  question  is, 
whether  he  was  justified  in  so  doing.  It  strikes  me, 
that  the  creditor  was  not  bound  to  go  before  the  Com- 
missioner, to  ask  him  if  he  had  changed  his  mind.  The 
creditor,  perhaps,  has  nothing  further  to  offer  on  the 
subject ;  and  then  the  question  is,  whether  he  ought  to 
have  been  sent  back  to  mend  a  case,  which  he  never  can 
mend. 

Sir  G.  Rose. — The  petitioner  cannot  be  heard  on  an 
application  to  prove  a  debt,  unless  his  petition  is  based 
on  a  rejection  of  his  proof  by  the  Commissioners;  and 
the  only  order  he  can  now  take  on  this  petition,  is,  to 
go   before  the  Commissioner  again,  for  the  purpose, 
either  of  the  Commissioner  admitting,  or  finally  rejectingi 
the  proof.    I  did  not  expect  that  it  could  have  been  con- 
tended, that  the  petitioner  could  come  here  on  a  petition 
to  prove,  unless  his  proof -bad  been  actually  rejected  by 
tbc    Commissioner.       The  question  is,  then,   whether 
^"^t  the  Commissioner  has  done  amounts  to  a  rejection 


MaR80M. 
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1837.        of  the  proof.     Now,  as  the  Commissioner  has  admitted 

Ex  parte  ^^^  ^^^^  ^^  ^  claim,  and  ordered  the  dividends  to  be 
reserved  on  the  amount,  that,  I  think,  is  a  qualified 
admission  of  the  proof.  As  to  the  debt  being  a  judgment 
debt,  the  Commissioner  is  no  more  estopped  from  inquir- 
ing  into  the  consideration  for  the  judgment,  than  into  the 
consideration  given  for  a  bill  of  exchange.  Without 
saying  that  this  is  not  the  fairest  debt  in  the  world,  the 
Commissioner  gives  him  an  opportunity  of  going  before 
him  again,  and  tendering  himself  for  personal  examina- 
tion. The  assignees,  I  think,  have  acted  with  great 
reason  and  judgment  in  this  examination;  they  have 
offered  to  consent  that  this  petition  may  stand  over,  until 
the  Commissioner  has  had  an  opportunity  of  inquiring 
into  the  transaction,  by  the  personal  examination  of  the 
petitioner.  And  with  reference  to  the  duty  which  the 
Commissioner  owed  to  the  general  body  of  the  bank- 
rupt's creditors,  I  think  he  was  perfectly  right  in  not 
admitting  the  debt  as  a^proof,  without  further  inquiry. 
The  best  course  that  I  can  suggest  in  this  matter  is, 
that  the  petition  should  stand  over,  with  liberty  for  the 
petitioner  to  go  before  the  Commissioner  and  offer  such 
proof  as  he  can  in  support  of  his  debt,  with  liberty  to 
call  a  meeting  for  that  purpose. 

« 
Mr.  Koe^  for  the  petitioner,  consenting  to  this  sug- 
gestion of  his  Honor,  it  was  ordered  accordingly. 
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1887- 


Ex  parte  Frederick  Hill  and  others. — In  the  matter 
of  George  Beale  Brown^  Edmond  Rowe  Danson^ 
and  Charles  Duncan.  Gray'iJnnHaii, 

March2\6t22. 

This  was  the  petition  of  the  trustees  under  the  mar-     The  amoant 

of  a  proof,  OD  a 

riage  settlement  of  the  bankrupt  Danson,  to  prove  the  debUum  in  jn-^- 
sum  of  3000/.  against  the  joint  estate^  and  also  3700/.  tn/Wuro.  is  not 
against  the  separate  estate  of  Danson,  in  pursuance  of  an  deduction  rare- 
order  made  on  the  hearing  of  a  former  petition  in  this  JJhfch^onVap^ 
matter  (a);  by  which  it  was  declared,  that  at  the  time  of  ^*en't  o/^^'dm^ 
the  bankruptcy,  the  joint  estate  of  the  bankrupts  was  *^®°^*  ,. 
indebted  to  the  petitioners  in  the  sum  of  3000/.,  in  re-  having  a  joint 

and  several  se- 

spect  of  the  contract  in  the  former  petition  mentioned,  «-«riiy  for  his 

debt,  is  not  en* 

subject  to  such  deductions  as  should  be  occasioned  by  titled  to  double 

1,1..  o        -I    proof  against 

any  payments  made  by  the  joint  estate  in  respect  ol  such  the  joint  and 
sum  of  3000/. ;  and  it  was  ordered,  that  the  petitioners  tates,  although 
might  go  in  under  the  fiat,  and  make  such  proof  as  they  ^^j^  ^^  ^^q' 
could  establish  in  respect  of  the  said  debt,  and  be  paid  de^iJindentin-*^" 
dividends  on  the  amount  of  such  proof  rateably  with  the  »^'«»™e*»^« 
other  joint  creditors ;   and  that  the  costs  of  the  peti- 
tioners and  of  the  assignees  should  be  paid  out  of  the 
joint  estate. 

The  facts  of  the  case  are  fully  stated  in  the  preceding 
volume  of  these  Reports  (a).  The  petitioners  claimed 
to  prove  before  the  Commissioner,  under  the  former 
order,  not  only  the  sum  of  3000/.  against  the  joint 
estate,  but  also  4000/.  against  Danson's  separate 
estate;  but  Mr.  Commissioner  Evans  refused  to  ad- 
mit any  proof  against  the  separate  estate,  except  for 
the  difference  between  the  3000/.  and  the  4000/.,—nor 
any  proof  for  the  3000/.  against  the  joint  estate,  unless 
the  petitioners  consented  to  a  rebate  of  interest  at  the 

(a)  See  I  Deac.  123. 


aod  others. 
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1837.        rate  of  6/,  per  cent.    The  learned  Commissioner  pro- 
y^^^        nounced  his  decision  in  the  matter  as  follows  : — 

Ex  parte 

l^'^i!'-  "  I  am  very  much  puzzled,  how  to  carry  into  effect 

the  order  of  the  Court  of  Review  in  this  case«  The 
Court  of  Review  declares,  that  at  the  time  of  the  bank- 
ruptcy the  joint  estate  was  indebted  to  the  petitioners  in 
the  sum  of  9000/.,  subjecf  to  certain  deductions.  The 
order  then  directs  the  trustees  to  tender  and  make  such 
amount  of  proof  as  they  can,  and  that  they  shall  be  paid 
dividends  rateably  with  the  other  joint  creditors. 

"  It  appears  from  the  bankrupts*  books,  that  a  sum  of 
95/.  was  paid  by  the  firm,  on  account  of  this  debt  of 
3000/.     It  is  stated  in  the  books,  to  be  on  account  of 
interest.    How  interest  could  be  due,  under  the  circum- 
stances, I  cannot  conceive.     By  the  marriage  seittlement, 
4000/.  was  to  be  paid  by  instahnents  Bt  distant  periods. 
The  sum  of  8000/.  is,  by  the  mnrriage  settlement,  agreed 
to  be  given  as  a  security  for  the  payment  of  such  4000/. 
In  anticipation,  the  bankrupt,  Danson^  did  pay  to  the 
trustees  300/.    If,  therefore,  the  SOOO/.  was  to  bear  in- 
terest, and  the  instalments  were  also  to  be  paid,  the 
result  would  be,  that  the  trustees  would  receive  4060/. 
by  instalments,  and  1050/.  interest ;  although  the  whole, 
sum  they  were  entitled  to  was  only  4000/.     I  think, 
therefore,  that  the  sum  of  95/.  must  be  considered  as  a 
payment  of  part  of  the  3000/.,  and  must  be  deducted 
firom  it.    And  the  Court  of  Review  must  have  «o  con- 
sidered the  point ;  as  otherwise  they  would  have  directed 
the  proof  to  have  been  for  3147/.,  the  amount  of  both 
principal  and  interest. 

**  The  next  question  is,  whether  the  trustees  are  en- 
titled to  receive  a  dividend  on  the  3000/.,  without  any 
rebate  of  interest.  In  order  to  determine  this  question, 
it  is  necessary  to  discover  on  what  grounds  the  Court  of 
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Review  adiiiitted  th6  proof,' — whether  as  an  original        1837. 
debt,  or  merely  as  a  security.    If  it  was  admitted  as  a      ^^  p^,te 
proof  oil  a  sectirity,  the  Court  tnust  have  decided,  either     and^bSiers. 
that  the  memorandum  contained,  on  the  face  of  it,  the 
considenLtion  for  the  promise,  or  that  it  need  not. 

*^  It  appears  impossible  to  say,  that  the  instrument,  on 
die  face  of  it,  contained  a  statement  of  the  considera- 
tion. It  has  been  argued,  that  the  marriage  of  one 
partnier  was  the  consideration  to  the  other  partners.  If 
that  were  so,  nothing  as  to  marrii^e  appears  on  the  £stce 
of  the  document.  But  it  appears  to  me  a  most  extra- 
ordinary proposition,  that  the  marriage  of  one  partner 
is  a  good  consideration  for  a  promise  to  pay  a  sum  of 
money  by  the  other  partners.  No  doubt,  if  the  partners 
had  been  parties  to  the  marriage  articles,  and  had  agreed 
to  be  sureties  for  the  performance  of  them,  they  would 
have  been  bound  as  any  other  persons  to  such  a  con- 
tract would  be ;  but  not  in  their  character  of  partners. 
The  consideration  for  the  undertaking,  such  as  it  is,  in 
my  opinion,  was,  the  agreement  by  the  parties  to  leave 
the  SOOO/.  capital  in  the  firm.  In  the  absence  4if  all 
fraud,  the  partners  no  doubt  believed,  that  their  partner 
Would  bring  into  the  concern  a  large  sum  of  money;  they 
did  not  wish  to  have  that  capital  diminished,  and  there- 
fore made  the  agreement. 

If  it  must  be  admitted,  that  the  memorandum  does 
not  contain  a  statement  of  the  consideration,  then  the 
Court  of  Review  must  have  decided  that  sureties 
#ould  be  bound,  without  the  consideration  appear- 
ing on  the  hce  of  the  agreement.  This  would  have 
overruled  a  cloud  of  authorities ;  see  H^a%n  v.  Wal- 
ters, B  East,  10;  Saunden  v.  Wakefield,  4  Bam. 
&  Aid.  896,  &c.  &c.     I  cannot  therefore  assume,  that 
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1837.        the  Court  of  Review  meant  to  decide  that  the  partners 
Ex  parte      ^^re  mere  sureties.    And  when  I  look  to  the  report  of 

Hill 

and  others.  ^^^  ^^^  ^^  ^  Deocon,  123,  I  find  the  Judges  delivering 
their  opinions  in  the  following  manner.  (The  Com- 
missioner here  read  the  judgments  of  the  learned  judges, 
as  there  reported.)  I  am  compelled,  therefore,  to  come 
to  the  conclusion,  that  the  Court  of  Review  decided  that 
it  was  an  original  undertaking  by  the  partners.  Had  it 
been  merely  a  security,  then,  under  the  authority  of  £x 
IHxrte  Bloxham,  6  Ves.  449,  the  trustees  would  have  been 
entitled  to  prove  the  whole  amount  against  the  joint  estate. 
'^  I  do  not  affect  to  say,  that  I  understand  the  reasons 
that  decided  the  Court  of  Review  to  give  judgment  that 
the  agreement  was  not  a  security,  but  an  original  con- 
tract absolutely  to  pay  the  debt, — and  that  the  partners 
meant  to  bind  themselves  personally,  in  case  the  marry- 
ing partner  had  either  been  mistaken,  or  had  deceived 
them,  as  to  his  supposed  capital ;  but  the  Court  has  so 
decided,  and  I  am  bound  by  that  decision.  The  next 
question  is,  whether  I  am  bound  to  admit  the  proof  for 
the  whole  sum  of  3000/.,  less  95/. ;  or  whether  a  rebate 
of  interest  ought  not  to  be  made.  It  has  been  urged, 
that  I  am  bound  by  the  order  to  consider  that  the  Court 
of  Review  held  it  to  be  a  debt  actually  due  at  the  time 
of  the  bankruptcy ;  but  the  order  does  not  appear  to 
me  to  bear  that  construction.  And  it  being  quite  clear, 
that  3000/.  was  not,  in  fact,  due  at  the  bankruptcy, — and 
that  it  could  only  be  demandable,  at  the  utmost,  at  the 
various  times  when  instalments  to  the  amount  of  3000/. 
would  have  been  payable,  I  am  of  opinion,  that  a  re- 
bate, at  the  rate  of  5  per  cent,  must  be  made.  I  am 
also  of  opinion,  that  the  sum  of  3000/.  must  be  de- 
ducted from  the  4O00/.,  as  also  the  sum  of  300/.  paid  on 


CASES  IN  BANKRUPTCY-  258 

account,  and  also  such  a  sum  as,  on  an  interest  account,        1837. 
shall  appear  to  the  debit  of  the  account  of  the  trustees/'       ^^    ^ 

Hill 


The  material  questions,  therefore,  brought  before  the 
Court  on  the  present  petition,  were,  1st,  whether  the 
petitioners  were  entitled  to  prove  against  the  jomt  es- 
tate for  the  full  sum  of  3000/.,  without  any  deduction  in 
respect  of  rebate ;  and  2dly,  whether  they  were  entitled 
to  double  proof  against  the  joint  and  separate  estates, 
to  the  full  amount  of  the  two  sums  of  3000Z.  and  4000/. 

Mr.  Stcanston,  and  Mr.  J.  Russell,  in  support  of  the 
petition.  The  object  of  the  petition  is  to  carry  into 
effect  the  former  order  of  this  Court.  [Sir  George  Hose. 
The  former  order  does  not  say  any  thing  about  proving 
for  the  4000/.  It  will  be  convenient,  therefore,  to  dis- 
pose first  of  the  claim  to  prove  for  the  3000/.]  The 
bankrupt  has  made  an  affidavit,  that  the  95/.  paid  to 
him  by  the  firm,  as  stated  in  the  partnership  books, 
was  paid  in  respect  of  interest  on  the  3000/.,  and 
that  the  bankrupt  himself  applied  it  in  part  of  the  sum 
of  300/.  paid  by  him  to  the  trustees,  in  part  discharge 
of  one  of  the  instalments  of  500/.  which  he  had  cove- 
nanted to  pay  to  the  trustees,  according  to  the  terms  of 
the  marriage  settlement.  The  Commissioner  thought, 
that  as  the  4000/.  was  payable  by  instalments  at  distant 
intervals,  and  the  3000/.  was  a  security  for  the  4000/., 
there  must  be  a  rebate  of  interest  to  the  respective  times 
when  the  instalments  were  payable.  But  it  appears, 
that  by  the  terms  of  the  marriage  settlement,  no  instal- 
ment was  payable  until  two  years  from  the  date  of  the 
settlement.  The  95/.  is  a  payment  made  by  the  part- 
nership to  Danson,  and  cannot  be  considered  as  in  dimi- 
nution of  the  3000/. ;  for,  by  the  agreement  entered  into 


and  others. 
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1857.       between  the  partners,  Dohsor  was  enUtled  to  intereirt 


Ex  parte        °»  •>•»  Capital. 
Hill 


tndoUMrt. 


Mr.  Walker,  for  the  assignees,  admitted  that  proof 
must  be  made  against  the  joint  estate  for  the  SOOO/.,  but 
subject  to  any  deduction  which  may  be  occasioned  by 
any  payment  already  made  to  Danson  from  the  joint 
estate  of  the  partnership.  The  transfer  in  the  books  of 
the  partnership,  of  the  SOOO/.,  into  the  names  of  the 
trustees,  must  be  considered  as  part  of  Dansan^s  capital 
in  the  firm.  By  the  entry  in  the  ledger,  they  gave  credit 
to  the  trustees  for  the  3000/.,  and  also  for  payments  for 
interest ;  but  this  was  incorrect,  as  the  trustees  were  not 
entitled  to  interest. 

Mr.  Stoanstan  was  heard  in  reply. 

Erskine,  C.  J. — It  appears  to  me,  that  the  learned 
Commissioner  had  nothing  to  do  with  the  reasons  of  this 
Court,  as  assigned  in  pronouncing  its  former  order.  If 
those  reasons  were  wrong,  the  parties,  who  were  dis^ 
satisfied  with  the  judgment  of  the  Court,  might  have 
appealed  to  the  Lord  Chancellor,  or  applied  to  this  Court 
for  a  re-hearing ;  but  the  Commissioner  had  only  to  deal 
with  the  order  itself  for  the  proof  of  the  3000/.,  subject 
to  such  deduction  as  the  Commissioner  might  think  just. 
I  think,  that  the  95/.  ought  to  be  deducted  firom  the 
3000/.,  as  it  appears  to  have  been  paid  by  the  bankrupt 
out  of  the  partnership  funds  to  the  trustees.  The  only 
point,  in  which  I  think  the  Commissioner  was  wrong, 
is  in  the  reduction  of  the  amount  of  the  proof  by  the  t 
rebate  of  interest ;  which  only  applies  to  the  dividends 
when  payable,  and  not  to  the  proof. 
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Sir  JoBK  Cross. — It  is  a  pity  that  the  Commissioner        1 837. 
referred  to  the  report  of  this  case  on  the  former  hearing,       ^^^ 
instead  of  the  order  itself;  for  if  he  had  confined  his     ^^j^f*^^,^ 
attention  to  the  latter^  he  would  not  have  been  so 
piiazled,  perhaps,    in  carrying  the  order  into  efiect. 
With  respect  to  the  95/.,  I  cannot  understand  why  it 
ought  to  be  deducted  from  the  3000L ;  for  I  think  it  was 
the  bankrupt's  own  money,  and  was  paid  by  him  to  the 
trustees  in  discharge  of  his  own  debt,  and  cannot  therefore 
be  considered  to  be  in  part-payment  of  the  3000/.  due 
from  the  firm.    The  95/.  was  paid  by  the  firm  to  the 
bankrupt,  as  interest  on  his  capital,  which  he  was  en- 
titled to  receive  from  them;  and  the  subsequent  payment 
of  the  300/.  to  the  trustees  by  the  bankrupt  included  the 
95/.,  which  he  dealt  with  as  his  own  money. 

Sir  GfiOROE  Rose. — I  think  the  95/.  ought  to  be  de« 
ducted  from  the  3000/.  There  is  no  evidence  of  any 
contract  in  this  case,  except  what  is  furnished  by  the 
bankrupt's  books,  and  the  entry  in  those  books  states  a 
payment  of  95/.,  as  made  by  the  firm  to  the  trustees. 
But,  with  respect  to  the  deduction  in  respect  of  rebate,  I 
have  no  hesitation  in  saying,  that  the  3000/.  is  noj  sub- 
ject to  any  such  deduction;  for  that  only  occurs  on 
payment  of  a  dividend. 

Mr.  Swanston,  and  Mr.  «7.  Russell,  then  argued  in 
8U];qport  of  the  right  of  proof  claimed  by  the  petitioners 
against  the  separate  estate  of  Danson  for  the  3700/. 
There  were  two  contracts  in  this  case,  which  were  per- 
fectly distinct.  [Ershine,  C.  J.  Here  you  claim  to 
prove  twice  for  the  same  debt:  once  against  the  joint 
estate  of  the  partnership,  in  which  Danson  is  included, — 


Hill 
and  other!. 
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1837.  and  again  against  the  separate  estate  otDansonJ]  Where 
£z  parte  ^^^^  ^^  &  pre-existing  separate  debt,  and  the  creditor 
takes  a  security  afterwards  from  the  partnership ;  he  has 
a  right  to  prove  both  against  the  joint,  and  the  separate, 
estate.  The  present  case  differs  from  that  o{  Barrow  and 
Geddes  (a) ;  because  there  was  no  right  of  proof  there 
distinct  from  the  instrument,  on  which  both  the  right 
of  joint  and  separate  proof  was  founded ;  there  was  no 
debt  there,  independent  of  the  bill  of  exchange^  on 
which  the  firm,  and  one  of  the  partners,  were  jointly  and 
separately  liable.  [Erskine,  C.  J.  Suppose  the  firm  of 
the  bankrupts,  in  the  present  case,  instead  of  giving 
security  to  the  amount  only  of  3000/.,  had  given  their 
security  for  4000/.,  the  amount  of  the  original  debt, — 
could  you  then  prove  for  4000/.  against  the  joint  estate, 
and  for  the  same  amount  against  the  separate  estate  of 
Danson  ?]  The  point  on  which  we  rely  in  this  case  is, 
that  there  are  two  distinct  and  independent  contracts. 
It  cannot  be  disputed,  that  here  there  was  a  right  of 
action  against  the  three  upon  a  specific  contract  jointly 
entered  into  by  them, — and  also  a  right  of  action  against 
the  one,  but  not  founded  on  the  contract  which  gave 
the  r^ht  of  action  against  the  three.  The  reason 
why  the  Courts  of  Law  will  not  permit  a  joint  action, 
and  a  separate  action,  to  be  brought  at  the  same 
time  upon  a  joint  and  several  contract,  is,  to  pre- 
vent unnecessary  vexation  and  expense  to  the  parties 
liable  on  the  contract ;  for  in  a  joint  action  the  plaintiff 
may  have  all  the  advantages  which  he  might  gain  in  a 
separate  action,  by  taking  out  execution  against  any 
partner's  separate  property.  But  the  analogy  of  proof 
and  right  of  action  does  not  hold  in  bankruptcy ;  be- 

(a)  See  £r  parte  Moult,  2  Deac.  &  C.  419. 


and  otben. 


CASES  IN  BANKRUPTCY.  267 

cause  the  proof  against  the  first  estate  gives  the  party        is$7. 
no  right  of  proof  against  the  separate  estate ;   there        ^-^^^^ 

£x  parto 

being  no  double  proof  allowed  in  bankruptcy.  [Sir  Hill 
George  Rose.  You  may  always  prove,  if  you  do  not 
touch  the  same  estate.]  The  proposition  we  maintain  is 
this — that  where  there  is  a  joint  contract,  and  a  separate 
contract,  on  two  separate  instruments,  double  proof  has 
never  been  resisted.  A  Court  of  Law  would  not  in  this 
case  prevent  two  actions,  as  they  would  be  founded  on 
separate  instruments.  In  Ex  parte  Laf crest  (a)  it  was 
decided,  that  where  the  same  persons  are  concerned  in 
several  firms,  and  issue  bills  on  which  the  names  of  the 
respective  firms  stand,  as  drawers,  indorsers,  or  accep- 
tors, a  party  taking  any  of  such  bills,  conceiving  the 
several  firms  to  be  distinct  houses  of  trade,  may  prove 
against  each  estate.  In  that  case,  there  was  a  claim 
against  the  estate  of  the  four,  and  also  a  claim  against 
the  estate  of  the  two ;  and  Lord  Loughborough  ad- 
mitted the  right  of  proof,  if  the  creditor  was  ignorant  at 
the  time  of  the  contract,  that  the  parties  were  all  engaged 
in  one  firm.  But  the  case,  to  which  we  wish  more  par- 
ticularly to  call  the  attention  of  the  Court,  is  that  of 
Rice  Vaughan,  which  is  cited  in  Ex  parte  Rowland- 
son(b),  and  was  determined  by  Lord  King.  It  appeared  in 
that  case,  that  a  joint  commission  had  issued  against  three 
partners,  under  which  Rice  Vaughan  proved  a  debt  of 
SOdl/.,  and  received  a  dividend  of  4^.  in  the  pound.  He 
afterwards  sued  out  a  separate  commission  against 
Rainer,  one  of  the  partners,  on  a  separate  bond  given 
by  Rainer  for  the  same  debt, — and  petitioned,  that  the 
assignees  under  the  joint  commission,  might  deliver  up 
the  separate  efiects  of  Rainer,  in  order  that  the  peti- 

(6)  1  Christ.  B.  L.  261.  (6)  3  P.  Wms.  407. 

VOL.  II.  S 
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1837.        tioner  might  receive  a  further  satisfacUon  towards  his 
^^"^^^       debt  out  of  Rainer's  separate  estate.     On   the   other 

£x  parte 

Hill  hand,  the  joint  creditors  petitioned  that  the  separate 
commission  might  be  superseded;  forasmuch  as  JRiae 
Voughan,  on  whose  petition  the  separate  commission 
had  issued,  had  been  allowed  for  the  same  debt  under 
the  joint  commission  a  dividend  of  4a.  in  the  pound. 
But  Lord  King  ordered,  that  tb^  assignees  under  the 
joint  commission  should  deliver  up  the  separate  effects 
o{Ilainer,to  the  end  that  they  might  be  applied  to  pay  the 
separate  bpnd.  And  in  JSx  parte  Rowlandson,  the  Lord 
Chancellor,  in  drawing  a  distinction  between  that  case  and 
Rice  Vaughan's  case,  observes,  **  in  that  which  had  been 
cited  {Rice  Vaughan's  case),  there  was  a  single  bond  given 
as  a  collateral  security  for  the  same  debt  by  one  of  the 
partners  only ;  but  in  the  principal  case  {JEx  parte  Row^ 
landson),  the  bond,  upon  \»hich  the  petitioner  would  seek 
relief  under  the  separate  commission,  was  not  only  for  the 
same  debt,  but  given  by  both  the  parties  ;  and  a  plea  in 
abatement  would  have  been  proper,  had  the  bond  been 
sued  at  the  same  time  both  as  a  joint  and  several  bond ; 
which  cannot  be  where  there  is  only  a  separate  bond.*' 
Mr.  Christian,  in  commenting  on  this  case  in  his  Bank- 
rupt Laws,  says,  that  '^  this  great  and  fundamental  dis- 
tinction he  has  never  seen  taken  notice  of  afterwards  ;" 
and  he  gives  his  own  opinion,  as  the  result  of  all  the 
cases,  in  these  words : — "  if  two,  three,  or  more  are 
bound  jointly,  and  one,  or  some  only,  are  bound  sepa- 
rately, then,  I  think,  the  creditor  may  not  only  have 
the  benefit  of  the  joint  security,  but  of  each  separate 
security  he  possesses  (a)."  That  is  exactly  the  present 
case ;  to.  which  Ex  parte  Moult  {b)  has  no  application 

(a)  2  Christ.  6.  L.  302.  (b)  2  Deac.  &  C.  419. 
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whatever.  The  petitioners  had  a  separate  right  of  1837. 
action  against  Danson  on  his  covenant  in  the  marriage  ^^  ^^ 
settlement,  and  also  a  distinct  right  of  action  against  ,"'^^ 
the  partnership  on  the  joint  security;  and  wherever 
there  is  a  right  of  action,  there  is  a  right  of  proof. 
[Eirskinef  C.  J.  That  does  not  invariably  hold,  as  in  the 
instance  of  a  bill  of  exchange  drawn  by  A.  upon  A. 
and  jB.,  where,  although  you  can  sue  A.  as  the  drawer, 
and  A.  and  jB.  as  acceptors,  yet  you  cannot  prove 
against  both  the  estates  of  A.  and  A.  and  £.]  That 
may  be  an  exception  to  the  general  rule;  and  it  may 
{NTOceed  on  this  principle — that  the  acceptors  and  the 
drawer  may  avail  themselves  of  a  very  different  ground 
of  defence.  [Sir  J.  Cross.  Might  not  the  firm,  in  this 
case,  be  considered  as  sureties  for  Danson^  and  the 
petitioners  trustees  for  any  thing  they  receive  beyond 
the  original  debt?]  This  is  not  like  the  case  of  a 
bill  of  exchange,  where  A.  draws  on  A.  and  B. ;  for 
that  is  nothing  but  a  joint  and  several  security.  But 
here  there  are  two  several  contracts ;  and  one  is  ex- 
pressly made  to  secure  the  performance  of  the  other. 
If  we  prove  here  against  the  joint  and  separate  estates, 
and  receive  any  dividends  from  the  joint  estate,  the  joint 
estate  might  afterwards  prove  against  the  separate  estate^ 
to  recoup  itself  the  amount  of  the  dividends  paid  upon 
the  joint  proof. 

Mr.  Walker f  contra,  was  stopped  by  the  Court. 

Erskine,  C.  J. — It  appears  to  me,  that  the  petitioners 
are  only  entitled  to  prove  against  the  separate  estate  of 
Danson,  for  so  much  as  they  are  unable  to  prove  against 
the  firm.     It  is  the  same  debt  claimed  by  the  petitioners 
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1837.        against  both  estates,  and  the  firm  were  sureties  for  the 
^^^        payment  by  Danson  of  the  original  debt.     It  has  been 
Hill        admitted  in  the  argument,  that  if  the  joint  liability  of 
the  firm,  and  the  separate  liability  of  Danson,  had  been 
created  by  the  same  instrument, — as  if  Danson  had  been 
the  drawer,  and  the  firm  the  acceptors,  of  a  bill  of  ex- 
change,— the  proof  could  only  have  been  made  against 
one  estate.     But  it  is  contended,  that  as  the  joint  and 
separate  liabilities  are  created  by  distinct  instruments, 
the  petitioners  have  a  right  to  double  proof;  and,  in 
support  of  this  argument,  JRice  Vaughan's  case  was 
cited ;  and  great  stress  has  been  made  on  the  distinction, 
which  Lord  Talbot  draws  between  that  case  and  the 
one  of  Ex  parte  Rowlandson.     But  the  ground,  on 
which  Ex  parte  Rowlandson  rests,  will  not  explain  the 
subsequent  decisions ;  for,  if  one  action  is  brought  against 
A.  and  B.  as  acceptors  of  a  bill,  and  another  against 
A,  as  drawer,  the  defendants  in  neither  action  could 
plead  in  abatement ;  as  they  could,  if  they  were  sued 
jointly,  as  well  as  separately,  upon  a  joint  and  several 
security.  At  what  period  the  rule,  in  restriction  of  double 
proof,  was  extended  to  bills  of  exchange,  does  not  precisely 
appear ;  but  it  now  extends  to  all  cases,  where,  in  respect 
of  the  same  debt,  there  is  a  joint  liability  of  the  firm,  and 
a  separate  liability  of  one  of  the  firm ;  in  which  case 
the  creditor  is  always  put  to  his  election,  and  cannot 
prove  against  both  the  joint  and  separate  estates;  and 
it  does  not  seem  to  me,  that  any  exception  to  the  rule  is 
now  permitted  to  prevail,  notwithstanding  the  debt  may 
be  founded  on  different  instruments. 

Sir  J.  Cross. — I  think,  that  the  petitioners  have  not 
made  out  their  right  to  prove  both  against  the  joint  estate 


CASES  IN  BANKRUPTCY. 


261 


for  the  3OOO/.9  and  against  the  separate  estate  for  the 
3700/.  It  seems  to  me,  that  the  transaction  between 
these  parties  was  in  the  nature  of  a  pledge  by  the  part- 
nership, of  a  certain  portion  of  Danson's  capital,  to  the 
trustees,  for  securing  the  payment  of  the  4000/.  by  in- 
stalments, pursuant  to  his  covenant  in  the  marriage  set- 
tlement ;  and  it  might  be  a  question,  then,  whether  the 
petitioners  would  not  have  a  right  to  prove  any  eventual 
balance  of  the  3000/.  against  the  separate  estate  of 
Danson,  after  deducting  the  dividends  which  they  had 
received  from  the  joint  estate.  This  is  the  only  doubt 
in  my  mind;  for  it  is  quite  clear,  that  the  petitioners  are 
not  entitled  to  the  double  proof  they  claim  against  both 
estates. 


1837. 

£x  parte 

Hill 

and  others. 


Sir  G.  Rose. — The  case  in  Peere  WiUiams{a)  has 
established  the  rule,  that  where  a  creditor  has  a  joint 
and  several  security  for  his  debt,  he  cannot  prove  against 
both  the  joint  and  separate  estates,  but  roust  make  his 
election  against  which  estate  he  will  prove  his  debt;  and 
it  is  essentia],  that  this  rule  should  not  be  departed  from, 
to  insure  the  more  just  and  equitable  administration  of 
assets  in  bankruptcy.  But  it  has  been  contended,  that  the 
rule  does  not  apply,  where  the  joint  and  several  contracts 
are  upon  separate  instruments.  On  a  bill  of  exchange, 
however,  there  is  a  separate  contract  by  each  party, 
whose  name  appears  on  the  bill.  And  yet  the  holder  of 
it  is  not  entitled  to  double  proof,  if  he  knew  the  different 
persons  (whose  names  appear  on  it)  to  be  all  members  of 
one  joint  firm.  The  analogy,  therefore,  by  which  we 
are  called  upon  to  decide  this  case,  as  on  a  contract  on  a 


(a)  Er  parte  Rowlandson,  3  P.  Wms.  409. 
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1 837.        bill  of  exchange,  entirely  breaks  down.  And  when  we  find. 

Ex  arte       ^^^^  although  the  case  of  Rice  Vaughan  was  cited  in  JEx 

Hii  L        parte  Rowlandson,  yet  the  latter  case  laid  down  a  rule  that 

aod  others.      ^  ^ 

has  been  followed  ever  since^  while  Rice  Vaugkan's  case 
has  never  since  been  acted  upon,  —it  is  not  too  much  to  say^ 
that  that  case  is  of  no  very  great  authority.  But  although 
it  was  there  determined,  that  Rice  Vaughan,  who  had 
proved  a  debt  under  a  joint  commission  against  three 
partners,  might  issue  a  separate  commission  against  one 
upon  a  separate  bond  given  by  that  partner  for  the  same 
debt, — there  is  nothing  there  said,  from  which  it  can  be 
inferred,  that  he  had  a  right  to  hold  the  dividends  which 
he  had  received  under  the  joint  estate^  and  still  take 
dividends  under  the  separate  estate.  Now  in  Ladbrok^s 
case  (a),  where  there  was  a  large  balance  due  to  the 
petitioners  from  the  bankrupts,  and  the  petitioners,  after 
proving  a  portion  of  their  debt  against  the  joint  estate, 
which  was  secured  by  the  joint  promissory  notes  of  the 
bankrupts,  came  to  the  Court  and  asked  to  be  permitted 
to  prove  the  residue  of  their  debt  (after  deducting  a  mort- 
gage) against  the  separate  estate  of  one  of  the  partners, 
under  a  several  covenant  entered  into  by  that  partner 
for  the  payment  of  the  whole  balance;  Lord  Eldon 
thought,  that  the  petitioners  were  entitled  to  pursue  the 
joint  liability  of  the  bankrupts  on  the  promissory  notes, 
to  the  extent  of  the  amount  of  those  notes,  and  at  the 
same  time  to  proceed  on  the  several  covenant  for  the 
residue  of  the  debt ;  but  no  one  there  imagined,  that  the 
petitioners  could  prove  against  the  separate  estate,  to  the 
whole  extent  of  the  joint  balance  due  from  the  bankrupts 
at  the  time  of  the  bankruptcy.     Had  it  not  been  for  that 

{a)  2G.&  J.81. 
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case  oi  Ex  parte  Ladhrohe,  I  should  have  felt  greater        1837. 
^fficulty.  "^^ 

Hill 

The  Order  was,  that  F.  M.  Danson,  one  of  the  and  others. 
trustees,  (the  two  other  trustees  being  out  of 
the  jurisdiction  of  the  Court,)  might  prove 
against  the  joint  estate  for  the  sum  of  2904/. 
13^.  2d.9  and  against  the  separate  estate  of 
E,  £.  Danson  for  the  sum  of  795/. ;  and  that 
the  dividends  should  be  paid  to  the  trustees, 
or  any  two  of  them,  upon  their  joint  demand 
and  acquittance ;  and  if  no  such  demand  and 
acquittance,  then  into  the  Bank  of  England, 
with  the  privity  of  the  Accountant  in  Bank-  • 
ruptcy,  to  the  credit  of  the  trustees;  with 
liberty  for  either  party  to  apply.  No  costs  on 
either  side. 


Ex  parte  Hall. — In  the  matter  of  Strutton. 

rri  Gray's  Inn  Hall, 

IHIS  was  the  petition  of  a  creditor,  praying  that  the      March  21. 
assignees  might  be  ordered  to  sell  and  dispose  of  the  ^j^j^  haTgtveiQ 
bankrupt's  stock  and  effects,  and  discontinue  carrying  5Jll*bankro"te"** 
on  the  bankrupt's  trade.     The  bankrupt  had  been  an  '?  ^  pending  ac- 

*  *  tion  brought 

innkeeper,  and  the  assignees,  with  the  sanction  of  all  against  him  by 

^  the  assignees, 

the  creditors,  except  the  petitioner,  had  been  carrying  he  cannot  after- 
wards petition 
on  the  bankrupt's  business  since  the  bankruptcy,  for  the  against  them,  in 

their  character 

benefit  of  the  estate.     The  petitioner  had  given  notice  of  assignees. 
to  the  assignees,  that  he  objected  to  the  business  being  assignees  are 
carried  on.     It  appeared,  however,  that  an  action  was  majority  of  tL 
pending  against  the  petitioner  at  the  suit  of  the  as-  onihe  bank""^ 
signees,  in  which  the  petitioner  had  given  notice  that  he  [{Jpb^n^tof  ^^"^ 
intended  to  dispute  the  bankruptcy.  ^®  eitzte,  a 

*  ^     •'  dissenting  cre- 
ditor cannot  obtain  an  Order  that  they  may  cease  to  do  so,  without  proving  that  he  sustained 
some  damage  from  the  continuance  of  the  business  by  the  assignees. 
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1837.  Mr.  Swanstotiy  and  Mr.  Bacon,  in  support  of  the  peti- 

^^^""^       tion,  said,  that  one  of  the  grounds  of  objection  to  the 

Hall.  assignees  continuing  to  carry  on  the  bankrupt's  business 
wasy  that  they  individually  supplied  the  liquors^  pro- 
visionsy  and  other  articles  with  which  the  business  was 
carried  on. 

Mr.  K,  Parker,  contra.  The  Court  will  not  permit 
the  petitioner  to  make  this  application,  when  the  assig- 
nees have  been  acting  with  the  sanction  of  the  rest  of  the 
bankrupt's  creditors,  and  when  the  petitioner  himself  is 
now  disputing  the  validity  of  the  fiat  in  a  pending  action. 

Mr.  Swanston,  in  reply,  relied  on  the  right  of  any  cre- 
ditor to  object  to  the  business  being  carried  on,  and  of 
the  incompetency  of  the  assignees  to  continue  it,  after 
being  served  with  the  notice  of  objection. 

Erskine,  C.  J. — I  think  the  petitioner  has  no  right 
to  make  this  application  against  the  bankrupt's  assignees, 
after  giving  notice  in  the  action  pending  against  him,  that 
he  disputes  the  fact,  that  the  respondents  are  assignees. 

J  Sir  J.  Cross  concurred. 

Sir  G.  Rose. — Independently  too  of  this  estoppel, 
the  petitioner  would  not  be  entitled  to  any  order  against 
the  assignees,  without  proving  some  particular  damage 
which  he  has  sustained,  from  the  assignees  having  con- 
tinued to  carry  on  the  business  since  he  gave  them  notice 
not  to  carry  it  on. 

Mr.  Parker  then  applied  that  the  petition  might  be 
dismissed  with  costs  ;  but 

The  Court  said,  they  would  make 

No  Order  on  the  petition,  nor  as  to  costs. 
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1837. 
Ex  parte  Groom. — In  the  matter  of  George  Wyatt,    Graj/'i/tm //«//, 

1  TT  rn  March  I8//1, 

and  Henry  TiiOMrsoN. 

This  was  a  petition  of  the  official  assignee  under  the      A  creditor 
fiat,  praying  that  the  proof  of  a  creditor  might  be  reduced,  ul^'joint^estate 

1       ^,      /I  11       .  .  ,  the  amount  of 

under  the  lollowing  cu'cumstances :  —  six  several  bills 

The  creditor,  Samuel  Adams,  had  proved  a  debt  of  [obUy^  accept^Ja 
10,000/.  against  the  joint  estate,  upon  six  several   bills  ip\^s!K^^^^ 
of  exchange,  all  drawn  by  Adams  upon,  and  accepted  by,  ^^  ^'f^jf^i*  "J"* 
the  bankrupts;  for  which  bills,  he  stated  in  his  proof,  that  security,  except 

*  *  '  an  assignment 

he  held  three  bonds,  and  a  deed  of  assignment,  as  a  se-  ^'^^  <*"e  of  the 

bankrupts  to  a 

curity.     This  deed   was   dated  28th  December   1830,  trustee  for  the 

amount  of  a  se- 

and  was  an  assignment  from  the  bankrupt  Thompson  to  pai ate  debt 
William  Cater,  a  trustee,  for  the  benefit  of  Samuel  Adams,  self.    After  the 
of  a  debt  of  7189/.  owing  to  him  (Thompson)  from  one  ihetrustce"re-^' 
Douglass  Thompson,     It  recited,  that  Adams  held   a  amount  of  this 
bond  of  the  bankrupt  Thompson,  to  secure  the  payment  thejoinufedi^-*^ 
of  three  of  the  bills  of  exchange,  amounting  to  4500/.,  1°'?  '^^^J "°  ']^^^ 

o  °  'to  insist  on  the 

and  a  joint  and  several  bond  of  the  two  bankrupts  and  W^opnation  of 

•^  *  the  money  rc- 

one  Kdmund  Marks,  to  secure  the  payment  of  the  three  ^^^"^^^  i>y  iho 

trustee,  towards 

other  bills,   amounting  to   5500/. ;    and   the   bankrupt  the  payment  of 

any  particular 

Tliompson  then  assigned  the  debt  of  7189/.  to  Cater,  biiu,  forthe 

1       /»  1  1  n    1       purpose  of  re- 

upon  trust,  in  the  first  place,  to  pay  the  expenses  of  the  ducmg  the  proof 

/»    ,  1.1  1  against  Ihc  joint 

execution  of  the  trusts ;  and,  m  the  next  place,  to  pay  estate. 
the  said  sum   of  4500/.  and  interest,  and  then  the  said  will  not  sanction 
sum  of  5500/.  and  interest.     Since  the  proof  was  made,  by  t^^e^official" 
the  trustee  had  received  the  7189/.  and  interest,  making  S^cfa^'proor 
together  8414/. ;  and  a  dividend  of  1^.  Id.  in  the  pound  Sy^rsiiVof"^^ 
had  been  declared  of  the  joint  estate.  creditors,  or  by 

•^  the  direction  of 

William  Cater,  the  trustee,   was  chosen  one  of  the  the  Commis- 
sioners. 

VOL.  II.  T 


Groom. 
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1837.        creditors'  assignees  under  the  fiat,  and  survived  his  co- 
Ex  parte       assignee. 

The  prayer  was,  that  the  proof  for  10,000/.  might  be 
reduced  to  the  extent  of  the  sum  received  by  Cater,  the 
trustee,  after  retaining  his  proper  costs,  incurred  under 
the  deed  of  assignment ;  or  that,  at  all  events,  such  proof 
might  be  reduced  by  the  sum  of  4500/. ;  and  thsit  Adams 
might  be  restrained  from  receiving  any  dividends  on  his 
proof,  and  the  dividends  be  invested  and  secured. 

This  was  a  cross-petition  of  the  official  assignee,  the 
creditor,  Adams,  having  previously  presented  a  petition 
for  payment  of  the  dividend  on  his  proof. 

Mr.  J.  Russell,  and  Mr.  Stevens,  appeared  in  support 
of  the  petition. 

Sir  G.  Rose. — A  creditor  ought  to  have  presented 
this  petition,  and  not  an  official  assignee. 

Erskine,  C.  J. —  It  is  very  dangerous  to  the  official 
assignees  to  be  so  active  on  these  occasions,  without  first 
consulting  the  bankrupt's  creditors ;  they  may  bring  on 
themselves  a  personal  responsibility  for  costs.  They 
ought  not  to  be  volunteers,  and  should  keep  themselves 
out  of  litigation  as  much  as  possible. 

Mr.  Russell,  The  official  assignee  interferes  here,  to 
protect  the  estate. 

Erskine,  C.  J. — The  official  assignee  ought  to  have 
consulted  the  creditors,  before  he  presented  this  cross- 
petition.  It  would  be  much  better,  indeed,  that  the 
official  assignee  should  not  interfere  at  all,  except  in  a 
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case  of  necessity,  or  at  the  desire  of  the  Commissioners.        1837. 
The  Court  cannot  sanction  an  application  of  the  oflicial       „    "^ 

*  *  Kx  parte 

assignee  to  reduce  a  proof,  unless  it  is  made  by  the  di-       Cjroom. 
rection  of  the  Commissioners. 

Sir  J.  Cross. — The  Court  is  very  anxious,  that  the 
official  assignees  should  not  unnecessarily  be  put  forward 
as  suitors  in  this  Court,  and  that  they  should  refrain 
from  becoming  parties  to  any  i)ctition,  unless  by  the  di- 
rection of  the  Commissioners,  or  for  their  own  personal 
protection. 

Mr.  J,  Russell  then  undertook  to  get  some  of  the  cre- 
ditors to  join  in  the  petition ;  upon  whicli  the  Court 
allowed  the  hearing  to  proceed,  subject  to  the  foregoing 
observations. 

As  the  sum  of  7189/.  has  been  received  by  Catei\  tlic 
trustee  for  Adams,  since  the  proof  was  made,  the  proof 
ought  to  be  reduced  by  the  sum  so  received,  minus  the 
costs  of  the  trustee  under  the  deed  of  assignment ;  or,  at 
any  rate,  the  proof  should  be  reduced  by  the  sum  of 
4500Z.,  which  was  secured  by  the  bond  of  Thompson  the 
bankrupt,  and  by  the  three  bills  of  exchange,  amounting 
together  to  that  sum.  It  is  laid  down  in  Cooke's  Bank- 
rupt Laws  (a),  that  if  a  person  discounts  several  bills  for 
another,  who  afterwards  becomes  bankrupt,  and  the 
holder  proves  the  aggregate  amount  of  the  bills,  except- 
ing them  as  a  security,  and  any  of  these  bills  are  after- 
wards paid  in  full,  the  amount  of  the  bills  paid  must  be 
deducted  from  the  proof,  and  the  future  dividends  be 
paid  upon  the  residue  of  the  debt  only.  This  doctrine 
has  been  recognized  by  the  subsequent  cases  of /:.V  parte 

(fl)  P.  155. 

t2 
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1837.        Burn  (a),  Ex  parte  BarraU{b),  and  Ex  parte  Brun* 
skill  (c). 


Kx  parte 
Groom. 


Mr.  Swayiston,  contra.  The  material  question  depends 
upon  the  construction  of  the  assignment  of  December 
1830.  The  claim  urged  by  the  other  side  is  founded  on 
the  rule  in  bankruptcy,  that  where  a  debt  is  divisible 
into  aliquot  parts,  and  any  one  part  is  paid^  after  proof 
is  made  for  the  whole  amount  imder  a  commission  of 
bankruptcy,  the  proof  must  be  reduced  by  the  amount  of 
what  has  been  so  paid.  But  in  this  case  there  has  been 
no  such  payment ;  the  debt  is  a  subsisting  debt,  as  much 
as  it  ever  was  a  debt.  Mr.  Adams  has  never  received 
the  money ;  it  is  in  the  hands  of  Cater ,  the  trustee  ;  and 
if  there  is  any  equity  at  all  in  favour  of  the  joint  estate, 
it  cannot  be  to  charge  Adams ;  for  until  the  creditor, 
who  made  the  proof,  has  actually  received  the  money, 
no  reduction  of  proof  can  be  made.  There  is  no  obli- 
gation on  the  part  of  a  cestui  que  trusty  even  to  use  dili- 
gence to  receive  the  money.  The  object  of  the  deed 
was  to  secure  the  sum  of  10,000/.  lent  by  Adams  to  the 
bankrupt  Thompson,  for  which  he  held  the  acceptances 
of  IVyatt  and  Thompson  as  a  security,  and  also  the  bond 
of  the  partnership,  and  a  third  person.  The  sole  intent 
of  the  deed  was,  to  indemnify  Adams  against  the  non- 
payment of  any  portion  of  the  10,000/.  [Sir  J.  Cross. 
The  question  is,  whether  distinct  debts  were  not  created 
of  the  several  sums  of  4«500/.  and  5500/. ;  one  of  the 
bonds  being  the  separate  bond  of  Thompson  for  the  for- 
mer sum,  and  the  other  being  the  joint  bond  of  the  pe- 
titioner and  E.  Marhs  to  secure  the  latter  sum.]  What 
they  contend  for  on  the  other  side  is  this, — that  six  bills 

(«)  2  Rose,  55.  {h>f  1  G.  &  J.  327.  (c)  4  Deac.  «c  C,  442. 
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having  been  given  for  the  10,000/.,  the  payment  of  any        1837. 
one  of  the  bills  in  full  renders  the  proof  liable  to  be       ,,    '^ 
reduced  by  the  amount  of  the  bill  so  paid.     But  that  is       CiiiooM. 
not  the  correct  way  of  putting  the  question ;  for  could 
this  property,  vi^hich  was  the  subject  of  the  deed  of  as- 
signment, have  been  redeemed,  without  paying  the  whole 
of  the  10,000/.  ?     That  is  the  proper  way  of  trying  the 
question. 

Erskine,  C.  J. — Is  there  any  case  which  determines, 
that  where  a  bill  has  been  paid  by  some  other  party, 
not  a  party  to  the  contract,  the  proof  must  be  then  re- 
duced by  the  amount  of  the  bill.  In  £x  j^^rte  Rush- 
worth{a)y  Lord  Eldoti  said,  that  in  the  case  of  an  ac- 
commodation bill  he  should  hold,  that  payment  of  such 
a  bill  would  not  reduce  the  gross  amount  of  the  proof. 

Mr.  liussell,  in  reply.  The  joint  estate  has  a  right  to 
have  the  trusts  of  the  deed  executed.  A  fund  was 
created,  which  was  expressly  appropriated  to  satisfy 
those  trusts.  [JErskine,  C.  J.  The  question  is  here, 
whether  any  of  the  bills  have  been  specifically  paid  ? 
You  say,  that  they  ought  to  be  considered  as  paid.] 
The  payment  to  the  trustee  is  payment  to  the  cestui  que 
trust.  He  is  bound  to  pay  it  over  to  the  cestui  que 
trusty  according  to  the  trusts  of  the  deed  of  assignment. 
Has  not  this  money  been,  in  the  eye  of  the  law,  received 
hy  Adams?  Was  it  not  the  duty  oi Adams io  receive  it, 
after  it  was  paid  to  the  trustee  ?  As  he  has  not  com- 
plained of  the  conduct  of  the  trustee,  he  must  be  taken 
to  have  received  it,  as  far  as  his  claims  against  the  bank- 
rupt Thompson  are  concerned. 

(o)  10  Ves.  409. 


Groom. 
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1837.  The  Court  here  admitted,  that  the  payment  to  Cater 

Ex  parte  "light  be  Considered  as  payment  to  Adams,  in  the  same 
way  as  [{Adams  himself  had  actually  received  the  money, 
and  had  applied  it  generally  to  the  reduction  of  the  debt 
of  10,000/.,  and  not  specifically  to  the  payment  of  the  bills. 

Mr.  Russell,  ^JThe  firm  are  only  special  sureties  for 
the  payment  of  the  10,000/.  The  trusts  of  the  deed  are 
for  the  payment  of  the  4500/.,  the  amount  of  three  of 
the  bills  of  exchange,  and  for  the  payment  of  the  5500/., 
the  amount  of  the  three  other  bills ;  and  any  payment,  to 
the  full  amount  of  one  of  the  divisible  parts  of  the  whole 
debt,  must  go  in  reduction  of  the  proof;  and  pro  ianto 
the  joint  estate  is  entitled  to  be  released. 

Erskine,  C.  J. — If  this  had  been  a  question  between 
the  separate  creditors  of  Thompson,  and  Adams,  perhaps 
they  might  have  had  a  right  to  insist,  that  the  money  re- 
ceived by  Cater,  the  trustee,  ought  to  be  paid  to  Adams^ 
according  to  the  trusts  of  the  deed.  As  no  proof,  how- 
ever, appears  to  have  been  made  by  Adams  against  the 
separate  estate  of  Thompson ;  the  separate  creditors  have 
no  interest  in  the  present  question.  But  this  application 
is  made  on  behalf  of  the  joint  creditors ;  and  it  is  saidi 
that,  as  sureties,  they  have  an  interest  in  the  question. 
But,  in  truth,  this  was  ai\  actual  debt  of  the  firm ;  for  the 
money  must  be  considered  as  advanced  to  tlie  firm,  which 
was  secured  by  their  joint  bills.  It  appears,  that  Adams 
having  required  better  security  for  his  debt,  it  was  pro- 
vided, as  between  Adams  and  Thompson,  that  a  certain 
fund  of  7189/.  should  be  applied,  in  the  first  place,  to  the 
payment  of  4500/.  and  interest,  and  then  to  the  discharge 
of  the  sum  of  5500/.    This  provision  was  not  for  the 
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benefit  of  the  firm,  but  for  the  benefit  of  AdainSy  the  18-37. 
creditor.  It  was  his  interest  to  have  that  portion  of  the  y^  '  ^^^^ 
debt  first  paid  off,  for  which  he  held  the  least  security.  Groom. 
The  joint  creditors^  it  appears  to  mc,  have  no  interest, 
under  the  present  circumstances,  in  insisting  on  the  ap- 
propriation of  the  money  received  by  Catei^  towards  the 
payment  of  any  particular  bills,  for  the  purpose  of  re- 
ducing the  proof  made  by  Adams  against  the  joint 
estate.  It  might  have  been  a  different  thing,  as  to  the 
reduction  of  the  proof,  if  Cater  had  actually  appropriated 
the  money  to  the  discharge  of  some  specific  bills.  But 
it  is  said,  that  Cater  wrongfully  keeps  the  fund  in  his 
hands,  when  he  ought  to  appropriate  it  to  the  payment 
of  the  bills,  as  far  as  it  will  extend.  I  do  not  think, 
however,  that  he  is  bound  so  to  appropriate  it ;  as  the 
firm  were,  in  my  opinion,  not  merely  sureties  for  the 
payment  of  the  particular  bills  of  exchange,  but  for  the 
amount  of  the  whole  debt  of  10,000/. 

Sir  John  Cross. — I  concur  in  opinion  with  his  Honor 
the  Chief  Judge,  and  think  the  present  application  is  pre- 
mature* If  Cater  chooses  not  to  apply  this  money  to- 
wards the  payment  of  any  particular  bills,  I  do  not  see 
that  the  creditors  of  the  joint  estate  have  any  equity  to 
insist  on  the  appropriation. 

Sir  George  Rose. — An  insuperable  difficulty  struck 
me,  firom  the  first,  in  this  case,  upon  any  question  us  to 
the  reduction  of  the  proof, — namely,  that  the  creditor 
had  not  been  summoned  before  the  Commissioners  to 
show  cause  why  his  proof  should  not  be  reduced.  I 
apprehend,  where  any  one  of  the  bills  proved  against  a 
bankrupt's  estate  is  paid  in  full  by  some  other  party  to 
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18^7. 

Kx  parte 
GnooM. 


tlie  bill,  the  creditor  who  has  made  the  proof  ought  to 
be  summoned  before  the  Commissioner  for  the  purpose 
of  reducing  the  proof  (a).  If  the  understanding  had  been, 
that  that  money  had  been  paid  in  discharge  of  any  of  the 
bills  of  exchange,  the  4500/.  in  the  hands  of  the  trustee 
might  no  doubt  be  considered  as  in  the  hands  of  the 
creditor,  and  he  might  have  been  summoned  before  the 
Commissioner  by  those  who  insisted  on  the  reduction  of 
his  proof.  But  the  case  oi  Ex  parte  Peacock{b)  makes 
it  impossible,  that  the  reduction  of  the  proof  can  be  in- 
sisted on  in  this  case.  It  was  there  decided,  that  a  joint 
creditor,  having  separate  security  from  one  of  his  co- 
debtors,  might  prove  his  debt  against  the  joint  estate, 
without  the  surrender  or  sale  of  his  security.  And 
where  a  portion  of  a  debt  is  paid,  aliunde,  under  a  distinct 
independent  contract,  where  is  the  fairness  of  depriving 
the  creditor  of  the  benefit  of  his  distinct  contract?  The 
creditor  in  this  case  has  a  right  to  say,  that  the  rule  in 
bankruptcy  for  the  reduction  of  a  proof,  where  one  of 
the  bills  on  which  the  proof  is  founded  is  afterwards  paid 
in  full,  does  not  here  apply ;  for,  by  the  terms  of  the  as- 
signment of  December  1830,  it  is  expressly  stipulated 
that  the  debt  thereby  assigned  shall  be  a  security  to  the 
amount  of  10,000/.; — and  it  appears  to  me,  that  the  as- 
signment operated  as  an  indemnity  to  the  full  extent  of 
that  sum,  and  that  such  was  the  plain  intention  of  the 
parties  to  it.  It  is  idle,  therefore,  to  urge  the  argument, 
that  the  joint  estate  is  entitled  to  be  released  from  the 


(a)  Although  the  6  Geo,  4,  c.  16,  s.  60,  enables  the  Commissioners  now 
to  expunge  a  proof,  either  in  whole  or  in  part,  upon  the  application  of  the 
assignees  or  trustees  of  the  creditors,  yet  it  expressly  provides,  *'  that  such 
assignees  or  creditors  may  apply,  in  the  first  instance,  by  petition  to  the 
Lord  Chancellor.*' 

(6)  2  G.  &  J.  27.] 
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liability  it  has  incurred,  merely  upon  payment  of  a  part        1837. 
of  the  sum  for  which  it  became  security. 


Ex  parte 
Groom. 


Petition  dismissed ;  costs  of  both  parties 
out  of  the  estate. 


Ex  parte  Carr. — In  the  matter  of  Beaumont  and 

^'^^'^*  Grain's  Lm  Hall, 

Match  20t/i. 

1  HIS  was  also  a  petition  of  the  assignee  for  a  reduction     Where  a  ere- 
of  a  proof,  and  for  the  return  of  dividends,  under  the  proof,  exccptiug 

/.  11       .  •  ^  a  bill  of  ex- 

ioUoWing  circumstances.  change  as  a 

The  fiat  issued  on  the  12th  January  1833,  under  which  S^^b^K^^^^^ 
the  petitioner  and  Guiding  were  chosen  assignees.    Gol-  *\fj  ^n^fulf^but 
ding  afterwards  became  bankrupt.     Ward  and  Brettle  not  f'll «/"«''  t'»e 

*'  *-  creditor  has  re- 

proved a  debt  of  57/.  against  the  joint  estate  oi  lieau-  ceived  dividends 

"  "  on  his  whole 

mont  and  Holt,  for  which  they  stated,  in  their  deposition  «lcbt,  the  assig- 
nees cannot  call 

of  proof,  that  they  had  received  no  security  or  satisfac-  on  the  creditor 

,  . , ,      «  to  return  the 

tion  whatever;  save  and  except  (among  others)  a  bill  of  dividends  on  the 
exchange  for  20/.  drawn  by  the  bankrupts  upon  and  ac-  bill,  but  can 
cepted  by  one  Bennett,  and  indorsed  by  the  bankrupts  to  reduction  of  "the 
Ward  and  Brettle.  Breitle  survived  his  copartner  Ward,  ^^^ ' 
and  in  1835  Brettle  died,  leaving  two  executors.     In 
May  1833  a  dividend  of  4^.  in  the  pound  was  declared  of 
the  joint  estate ;  in  January  1834  a  further  dividend  of 
\s.  Qd.,  and  in  January  1836  a  further  dividend  of  3e/. 
It  did  not  appear  whether  the  two  first  dividends  were 
received  by  Brettle,  or  his  executors ;  but  the  last  divi- 
dend, having  been  declared  since  Brettlc's  death,  was  of 
course  received  by  the  executors.     Since  the  date  of  the 
first, — but  the  precise  time  did  not  exactly  appear, — 
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1837.         Brettle,  or  the  executors,  had  also  received  the  fiill 
Ex  parte       amount  of  the  bill  for  20Z.  from  Bennett^  the  acceptor, 

Cabr.  ^jji^  interest,  which  the  petitioner  had  only  recently  dis- 
covered ;  and  he  now  called  on  the  executors  to  refund 
the  dividends,  which  had  been  calculated  and  received 
on  the  amount  of  the  bill ;  but  this  they  refused  to  do, 
alleging  that  they  had  a  right  to  receive  dividends  on 
the  proof  for  57/.,  until  the  whole  debt  was  discharged. 
The  prayer  was,  that  the  executors  might  be  ordered 
to  return  the  amount  of  the  three  dividends,  and  that  the 
proof  might  be  reduced  by  the  amount  of  the  bill  which 
had  been  received  in  full. 

Mr.  Deacon^  in  support  of  the  petition.  As  part  of 
the  debt  proved  has  been  reduced  by  the  payment  in  full 
of  one  of  the  bills  excepted,  as  securities,  in  the  deposi- 
tion of  proof,  the  dividends,  which  have  been  received  on 
the  amount  of  the  bill,  ought  to  be  refunded  by  the  cre- 
ditor making  the  proof,  or  by  his  representatives.  This 
was  laid  down  by  Lord  Eldon  in  Ex  parte  Burn  {a),  who 
held,  that  if  the  dividends  had  been  paid  upon  the  whole 
of  the  proof,  without  such  deduction,  the  assignees  were 
not  thereby  concluded ;  for  the  Lord  Chancellor  would 
order  them  to  be  refunded.  This  practice.  Lord  Eldon 
said,  had  been  long  established ;  and  he  acted  on  the  same 
principle  in  Ex  parte  Dewdney{b).  There  is  no  question, 
also,  as  to  the  reduction  of  the  proof;  for  that  was  ordered 
to  be  reduced  in  both  these  cases,  as  well  as  in  Ex  parte 
Barratt{c),  and  in  Ex  parte  Brunskill{d),yfh\ch  occurred 
recently  in  this  Court.  [Sir  George  Rose.  Where  a  bill  is 
taken,  generally,  as  a  security  for  the  whole  debt,  and 

(a)  2  Rose,  55.  (6)  2  Rote,  59,  note, 

(e)  1  G.  &  J.  327.  (d)  4  Deac  &  C.  442. 


CASES  IN  BANKRUPTCY.  275 

not  by  way  of  discount,  then  the  creditor  is  not  bound  to        18^7. 
refund  the  dividends  received  upon  it.]     It  did  not  ap-        ^-^^'^ 

^  ■"  '  Ex  parte 

pear  in  Ex  parte  Burn,  that  the  creditor  had  taken  Cauu. 
the  bills  by  way  of  discount ;  and  yet  it  was  there  held, 
that  the  amount  of  the  bill  was  not  only  to  be  deducted 
from  the  proof,  but  that  the  dividends  were  to  be  re- 
funded. Ex  parte  Barratt  was  certainly  a  case  of  dis- 
count ;  but  there  was  no  question  raised  there  as  to  any 
return  of  dividends,  the  only  question  being  as  to  the  re- 
duction of  proof  (a). 

Mr.  Keene,  contrd.  This  Court  has  no  jurisdiction 
to  order  the  representatives  of  a  creditor  to  refund  divi- 
dends received  by  the  creditor  in  his  lifetime  ;  even  sup- 
posing there  is  any  power  to  order  the  creditor  himself 
to  refund  the  dividends  ;  but  the  creditor  would  not  be 
bound  to  refund  the  dividends,  under  the  circumstances 
of  this  case. 

Mr.  Deacon,  in  reply.  The  Court  has  jurisdiction  to 
order  the  representatives  of  a  creditor  to  do  any  thing, 
which  the  creditor  himself  could  be  compelled  to  do,  in 
respect  of  his  proof;  and  whoever  has  improperly  got 
possession  of  any  assets  belonging  to  the  bankrupt,  may 
be  ordered  by  this  Court  to  deliver  them  up  to  the  as- 
signees. 

Erskine,  C.  J. — I  do  not  know  of  any  authority  for  the 
proposition,  that  a  creditor  can  be  compelled  to  refund  a 
dividend  which  is  actually  received  before  the  payment 
of  the  bill  excepted  by  him  as  a  security  in  his  proof. 

(a)  And  see  Ex  parte  Smith,  Ex  parte  Blonham,  Ex  parte  Wallace,  1 
C.  B.  L.  166>  Ex  parte  Bufford,  1  G.  &  J.  41. 
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1837.  The  law  upon  the  subject  is  thus  laid  down  in  Cooke  s 
Ex  parte  Bankrupt  Laws  (a):  "  If  a  person  discounts  several  bills 
Carr.  f^y  another,  who  afterwards  becomes  bankrupt,  and  the 
holder  proves  the  aggregate  amount  of  the  bills,  except- 
ing them  as  a  security,  and  any  of  the  bills  are  after- 
wards paid  in  full,  the  amount  of  the  bills  paid  must  be 
deducted  from  the  proof,  and  the  future  dividends  be 
paid  upon  the  residue  of  the  debt  only.'*  In  the  present 
case,  it  does  not  appear  that  the  bill  was  discounted  by 
the  creditor.  I  presume,  therefore,  that  it  was  given  as 
a  security  for  the  whole  debt.  Now,  when  the  two  first 
dividends  were  paid,  the  creditor  had  a  right  to  them, 
if  the  bill  was  not  then  paid.  The  assignees  arc  only 
entitled  to  recover  back  any  dividends  which  they  have 
improperly  paid ;  and  as  these  dividends  were  properly 
paid  at  the  time,  they  arc  not  afterwards  recoverable  by 
the  assignees.  But  even  if  the  dividends  were  paid 
after  the  payment  of  the  bill,  it  would  seem  more  con- 
sistent with  reason,  that  the  party  entitled  to  recover 
them  back  is  the  person  paying  the  bill,  and  not  the  as- 
signees. It  is  clear,  however,  that  we  cannot  order  the 
executors  of  the  creditor  to  repay  dividends  received  by 
their  testator,  notwithstanding  they  may  have  been  im- 
properly received.  Upon  comparing  dates,  it  certainly 
appears  that  the  last  dividend  of  3d.  in  the  pound  must 
have  been  received  by  the  executors  themselves  after 
the  bill  was  paid.  That  dividend  they  must  of  course 
return ;  but  as  it  amounts  to  so  trifling  a  sum,  it  need 
not  be  included  in  the  Order.  As  the  other  dividends, 
therefore,  were  received  by  the  creditor  before  the  bill 
was  paid,  I  think  they  ought  not  to  be  returned ;  and 

(a)  1  C.  B.  L.  167. 
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all  the  Court  can  do  on  the  present  occasion  is,  to  strike        1837. 
out  the  amount  of  the  bill,  in  reduction  of  the  proof.  p,^  p^rte 

Carr. 

Sir  John  Cross. — Assuming  that  the  bill  in  this  case 
was  given,  generally,  as  a  security  for  the  whole  debt, 
I  think  that  the  dividends  ought  not  to  be  returned.  If 
there  had  been  two  distinct  debts,  as  one  for  goods  sold 
and  delivered,  and  another  on  the  discount  of  the  bill  in 
question,  my  opinion  might  have  been  different. 


Sir  George  Rose. — The  only  question  in  this  case 
which  could  arise  would  be,  whether  the  bill  was  paid 
before  the  dividends  were  received ;  as  to  which  a  re- 
ference might  go  to  the  Commissioner,  if  required.  The 
case  of  Ex  parte  Burn  was  very  different  from  this ;  for 
there  the  amount  of  one  of  the  bills  was  received  in  full 
by  the  creditor  before  he  made  his  proof,  and  ought,  of 
course,  to  have  been  deducted  from  the  debt.  The  ques- 
tion is,  for  whom  is  the  creditor  a  trustee  of  a  propor- 
tion of  the  dividends  received  after  payment  of  the  bill. 
By  the  form  of  proof,  the  bill  in  question  was  a  security 
for  the  whole  debt.  The  assignees,  therefore,  cannot 
contend  that  the  creditor  is  a  trustee  for  them  of  the 
dividends,  or  any  part  of  them,  until  the  whole  debt  is 
paid.  As  the  bill  has  been  paid  in  full,  the  amount  of 
it  may  be  deducted  from  the  proof;  but  the  assignee  is 
not  entitled  to  a  return  of  the  dividends. 

The  Order  was,  that  the  proof  should  be  reduced, 
by  expunging  therefrom  the  amount  of  the  bill 
for  20L  IQs.  No  costs  on  either  side.  The  as- 
signee to  have  his  costs  out  of  the  estate. 
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1837. 


Ex  parte  Thomas  Gonne,  and  Mary  Anne  March 
(the  Bankrupt's  Wife),  and  the  Bankrupt's  Six  Chil- 
dren, by  the  said  Thomas  Gonne,  their  next  friend. 
Gray^slnniiaii,      — In  the  matter  of  Thomas  March. 

March  21 . 

By  the  bank-     THIS  was  a  petition  for  the  sale  of  the  bankrupt's 

rupt's  ante- 
nuptial settle-     contingent  reversionary  interest  in  various  funds,  which 

ment,  certain       ,      ,    ,  ,    <,  .  i       i  • 

property  of  his    had  been  settled  upon  certain  trusts  by  his  marriage 

intended  wife  , 

was  assigned  to  settlement. 

tmsUor'hT"         By  tlie  last  will  of  William  Gonne,  Esq.  the  father  of 

wte  u^s^  Kg  ^^^  bankrupt's  wife,  bearing  date  the  25th  November, 

their  joint  lives,  2814,  the  testator,  amonfir  other  legacies  therein  men- 

and  afterwards  '  ^  o  o 

for  the  survivor  tioned,  bequeathed  to  the  petitioner  Mart/  Anne  March, 
her  life,  with      then  Mary  Anne  Gonne,  the  sum  of  6000/. ;  and,  after 

remainder  for         ^   ^ 

the  children  of    giving  certain  other  legacies  and  annuities  therein  speci- 

the  marriafire  * 

and  the  bank-  fied,  directed  that  the  residue  of  his  property  should  be 

with  the  tnis-  ^^  the  disposal  of  Mary  Gonne,  since  deceased,  for  her 

would  pay  to  maintenance  and  support  during  her  widowhood;  and 

to^be  invwted  "P^"  ^^^  decease  should  be  divided  among  his  the  tes- 

upon  the  same  tator's  survivinff  children,  or  their  issue  (that  is  to  say), 

trusts :  and  as-  o  »  v  j  /9 

signed  to  them    to  each  of  the  boys  double  the  share  of  each  ffirl.     And 

a  reversionary  ''  ^ 

interest  in  stock,  the  testator  appointed  Mary  Gonne,  John  Josiah  HoU 

as  a  security  for 

the  payment  of  ford,  and  the  petitioner  Thomas  Gonne,  executrix  and 

this  sum.    De- 
fault was  made    executors  of  his  said  will. 

his  bankruptcy.       The  testator  died  shortly  after  the  date  of  his  will, 

and  thfi  tmstcfis   i 

sold  his  rever-  leaving  two  sons  and  one  daughter,  exclusive  of  the 
Z^^S'  petitioner  M.  A.  March. 

S/ofTe"^  By  indenture  bearing  date  the  22d  May  1816,  and 
S^u^lf  the  ™^^®  between  the  bankrupt  of  the  first  part ;  the  said 
petition  of  the    M,  Gonne  the  testator's  widow,  and  M.  A.  March  the 

surviving  trus- 
tee and  the 

cestui  que  trnsU,  that  the  bankrupt's  contingent  reversionary  interest  in  the  several  trust  funds 
should  be  sold,  to  make  good  the  balance  so  remaining  unpaid ;  and  that  the  trustee  might 
prove  for  the  residue. 


GONNE 

and  othen. 
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bankrupt's  wife,  by  her  then  description  oiM.A.  Gonne,  1837. 
spinster,  of  the  second  part ;  and  J.  J.  Holford  and  the  ^^  ^^ 
petitioner  T,  Gonne,  of  the  third  part ;  being  the  settle- 
ment made  in  contemplation  of  a  marriage  then  intended 
between  the  bankrupt  and  the  petitioner  M.  A.  March  ; 
it  was  witnessed,  that  in  consideration  of  the  said  in- 
tended marriage,  the  aforesaid  legacy  of  6000Z,,  and  also 
all  such  right,  share,  and  interest  as  the  petitioner  ilf.  A. 
March  then  was  or  thereafter  might  be  entitled  to  from 
the  said  residuary  estate  or  property,  or  otherwise,  under 
or  by  virtue  of  the  said  will,  were  assigned  by  the  pe- 
titioner M.  A.  March,  then  M.  A.  Gonne,  with  the  con- 
sent of  the  bankrupt,  unto  J,  J.  Holford,  and  the  pe- 
titioner 7\  Gonne,  upon  trust  to  lay  out  and  invest  the 
said  legacy,  and  all  the  principal  monies  payable  in  re- 
spect of  the  share  of  the  petitioner  M.  A.  March  in  the 
residuary  estate  of  her  said  father  deceased,  in  the  pur- 
chase of  bank  annuities  or  other  government  funds  or 
securities,  in  the  names  of  the  said  J,  J.  Holford  and 
the  petitioner  Thomas  Gonne,  or  the  survivivor  of  them ; 
and  from  time  to  time  during  the  joint  lives  of  the  bank- 
rupt and  the  petitioner  M,  A,  March,  to  pay  the  interest, 
dividends,  and  annual  produce  arising  from  the  in- 
vestments of  such  funds,  into  the  hands  of  the  pe- 
titioner M.A.March,  or  such  person  or  persons  as  she 
should  appoint  to  receive  the  same,  without  power  of 
anticipation,  for  her  sole  and  separate  use  and  benefit : 
and  from  and  after  the  decease  of  either  the  bankrupt  or 
his  wife,  then  to  pay  to  the  survivor  of  them,  or  his 
or  her  assigns,  or  permit  or  suffer  him,  her,  or  them  to 
receive,  during  his  or  her  life,  the  interest,  dividends,  and 
annual  produce  of  the  said  funds ;  and  from  and  after 
the  decease  of  the  survivor,  then  upon  trust  for  the  benefit 


and  others. 
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1837.        of  the  children  of  the  marriage,  in  such  manner  and 
in  such  shares,  and  subject  to  such  powers  of  appoint- 

GoNNE  ment  as  therein  contained  and  set  forth.  And  the 
bankrupt  thereby  covenanted  with  the  trustees  to  pay  or 
cause  to  be  paid  unto  them,  or  the  survivor  of  them,  the 
full  sum  of  6000/.,  at  the  times  and  in  manner  therein 
mentioned.  And  it  was  thereby  declared,  that  the  said 
trustees,  or  the  survivor  of  them,  should  stand  pos- 
sessed of  the  last-mentioned  sum  of  6000Z.  when  paid, 
upon  trust  to  lay  out  and  invest  the  same  in  the  purchase 
of  bank  annuities,  government  funds,  or  securities,  in 
their  names,  and  apply  the  interest,  dividends,  and  an- 
nual produce  thereof  for  the  sole  and  separate  use  and 
benefit  of  the  petitioner  M.  A.  Marchy  during  the  joint 
lives  of  herself  and  the  bankrupt ;  and  afler  the  decease 
of  either,  for  the  benefit  of  the  survivor  of  them,  his  or 
her  assigns,  during  his  or  her  life ;  and  after  the  decease 
of  such  survivor,  upon  such  trusts  for  the  benefit  of  the 
children  of  the  marriage,  and  subject  to  such  powers  of 
appointment  as  were  thereinbefore  declared  touching  the 
legacy  and  other  property  of  the  petitioner  M.  A.  March. 
And,  as  collateral  security  for  the  payment  of  the  said 
sum  of  GOOO/.  and  interest,  the  bankrupt  thereby  as- 
signed his  one-third  share  or  interest  in  the  sum  of 
26,800/.  navy  5  per  cent,  annuities,  expectant  upon  the 
decease  of  his  mother  Martha  March,  unto  the  said 
trustees,  upon  trust,  in  case  default  should  be  made  in 
payment  of  the  said  sura  of  6000/.,  to  dispose  of  the 
same  in  manner  therein  mentioned. 

The  legacy  of  6000/.  bequeathed  to  the  petitioner 
M.  A,  March  by  her  father's  will,  was  laid  out  and  in- 
vested in  the  purchase  of  5603/.  \bs,  6rf.,  navy  6  per 
cent,  annuities,  which  was  since  converted  into  the  sum 
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of  5883/.  I9s.  3d.  new  SL  lOs.  per  cent,  annuities  ;  and        ^®^''' 
her  share  in  the  residuary  estate  consisted  of  the  sum  of      £x  parte 
3520/.  9s.2d.  like  3Z.  lOs.  per  cent,  annuities,  which  had     aDdTthen. 
been  transferred  to  and  was  then  standing  in  the  joint 
names  of  the  two  trustees  and   the   petitioner  M.  A. 
March,  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England ;  and  also  a  further  sum  of  476/. 
3^.  lOd,  like  annuities,  which  had  been  set  apart  for  se- 
curing an  annuity  to  an  aged  lady,  and  would,  on  the 
decease  of  the  annuitant,  be  transferable  upon  the  trusts 
of  the  indenture  of  settlement. 

Default  was  made  by  the  bankrupt  in  the  payment  of 
the  sum  of  6000/. 

On  the  13th  August  1832,  a  fiat  in  bankruptcy  was 
issued  against  the  said  T,  March  ;  under  which  his  said 
reversionary  share  or  interest  in  the  aforesaid  sum  of 
36,800/.  navy  5  per  cent,  annuities,  or  the  stocks  sub- 
stituted in  lieu  thereof,  was,  in  pursuance  of  an  order  of 
the  Commissioner,  brought  to  sale,  and  realized  the  clear 
sum  of  3900/.  This  sum  was,  in  pursuance  of  an  order 
of  the  Commissioner,  upon  the  footing  of  the  bankrupt's 
covenant  charging  his  reversionary  share  or  interest  paid 
to  the  trustees  in  part  satisfaction  of  the  sum  of  6000/. 
so  covenanted  to  be  paid  to  them  by  the  bankrupt  under 
the  indenture  of  settlement ;  and  was  invested  by  the 
trustees  in  the  purchase  of  4186/.  18^.  lie/,  three  per 
cent,  consolidated  bank  annuities,  upon  the  trusts  of  the 
settlement. 

J.  J.  Holfordy  one  of  the  trustees,  died  on  the  29th 
July  1836.  The  issue  of  the  marriage  consisted  of  six 
children,  who  were  all  infants  under  the  age  of  twenty- 
one  years. 

VOL.  II.  u 
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1837.  The  sum  of  2100Z.,  residue  of  the  principal  sum  of 

Ex  parte  6000Z.,  was  Still  due  and  owing  to  the  petitioner  T,  Gonne^ 
nd^thcrs  *®  ®^^^  surviving  trustee^  together  with  a  considerable 
arrear  of  interest  thereon ;  and  a  large  arrear  of  interest 
had  also  accrued  in  respect  of  the  said  principal  sum  of 
6000Z.  to  the  petitioner  M.A.  March,  as  tlie  party  bene- 
ficially entitled  to  the  dividends  or  interest  thereof. 

The  petitioners  being  advised,  that,  regard  being  had 
to  the  bankrupt's  covenant  for  the  payment  of  the  6000/. 
upon  the  trusts  of  the  indenture  of  settlement,  the  con- 
tingent  life  estate  and  interest  of  the  bankrupt  ex- 
pectant on  his  surviving  the  petitioner,  his  wife,  in  the 
before-mentioned  capital  sums,  or  the  dividends  or  in- 
terest accruing  therefrom,  were  liable  to  make  good  so 
much  as  remained  due  of  the  principal  sum  of  6000/. ; 
and  that  such  life  estate  and  interest  ought  to  be  sold, 
and  the  produce  thereof  applied  towards  satisfaction  of 
the  balance  of  the  said  principal  sum,  so  far  as  the 
same  would  extend,  attended  before  the  Commissioner 
in  order  to  establish  such  claim ;  and  it  was  thereupon 
arranged  between  the  petitioner  1\  Gonne  and  the  as- 
signees, with  the  sanction  of  the  Commissioner,  that  the 
bankrupt's  contingent  life  estate  or  interest  should  be 
sold  and  disposed  of,  and  the  clear  produce  thereof  ap- 
plied in  the  manner  above-mentioned ;  and  that  the  pe- 
titioner should  be  admitted  to  prove  for  so  much  of  the 
said  6000/.  as  die  same  should  be  insufficient  to  pay ; 
that  the  value  of  the  bankrupt's  life  interest  should  be 
also  ascertained.  In  pursuance  of  this  arrai^ementi  a 
valuation  was  accordingly  made  by  the  actuary  of  the 
Rock  Life  Assurance  Company,  who  estimated  such  life 
estate  and  interest  to  be  of  the  value  of  8311.  I5s.  6c/.; 


and  others. 


CASES  IN  BANKRUPTCY.  283 

and  a  proposal  was  made  by  Charles  Gonne  to  become        1837. 
the  purchaser  of  such  life  estate  and  interest,  for  the       ^''^ 

'^  Ex  parte 

price  or  amount  of  such  valuation ;  which  was  acceded  p/^^l'\ 
to  on  the  part  of  the  assignees^  but  no  contract  to  that 
efiect  was  entered  into.  The  draft  of  a  proper  deed  of 
assignment^  however,  was  prepared,  for  the  purpose  of 
assigning  such  life  estate  and  interest  to  C.  Gonne ;  but 
the  assignees  conceived  that  they  could  not  safely  act  in 
the  matter,  except  under  the  direction  of  the  Court. 

The  bankrupt's  life  estate  or  interest  in  the  dividends 
and  interest  of  the  funds,  in  which  the  sum  of  831 Z.  15^. 
6d.f  when  so  paid,  might  be  invested,  had  been  valued 
at  the  price  or  sum  of  SOL 

No  dividend  had  as  yet  been  declared  of  the  bank- 
rupt's estate. 

The  petitioners  submitted,  that  the  bankrupt's  life 
estate  in  the  dividends  and  interest  of  the  several  trust 
funds  ought  to  be  made  available  towards  satisfaction  of 
die  residue  of  the  principal  sum  so  due  and  owing  by 
him,  so  far  as  the  same  would  extend ;  and  that  if,  for 
any  reason  the  proposed  purchase  of  C  GonnCy  should 
not  be  proper  to  be  carried  into  effect,  such  life  estate 
ought  to  be  forthwith  sold  and  realized,  and  the  clear 
produce  thereof  paid  to  the  petitioner  T.  Gonne,  as  such 
surviving  trustee,  to  be  by  him  laid  out  and  invested 
and  held  upon  the  trusts  of  the  said  indenture  of  settle- 
ment; and  that  he  ought  to  be  admitted  to  prove  for  so 
much  of  the  residue  of  the  sum  of  6000/.^  as  the  said 
purchase-money,  when  so  realized,  should  be  insufficient 
to  satisfy.  And  the  prayer  of  the  petition  was  for  an 
Order  to  this  effect. 

Mr.  Anderehn,  in  support  of  the  petition,  referred  to 

u  2 
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1 837.  the  case  of  Ex  parte  Turpin  (a) ;  where,  a  bankrupt  hav- 
Ex  paite  ^"8>  ^"  consideration  of  his  wife's  fortune,  given  a  bond 
and  others  *^  trustees  to  pay  them  8000Z.,  the  interest  of  which  it 
was  declared  by  the  terms  of  a  settlement  the  bankrupt 
was  to  be  entitled  to  during  his  life,  and  the  principal 
ader  his  death  to  go  to  his  wife, — and  the  bankrupt  having 
made  default  in  the  payment  of  the  money, — it  was  held, 
that  the  trustees  might  prove  for  the  3000/.,  and  that  the 
interest  upon  the  dividends  to  be  received  under  such  proof 
should  accumulate,  until  the  3000/.  should  be  realized ; 
after  which,  but  not  before,  the  interest  might  be  paid  to 
the  assignees  for  the  benefit  of  the  creditors.  He  also 
cited  Priddy  v.  Rose{b)^  Ex  parte  Mitford{c\  and 
Brandon  v.  Brandon  {d). 

Mr.  Swanston,  contrd.  Of  the  6000/.,  which  the  bank- 
rupt covenanted  to  pay  to  the  trustees,  3900/.  has  been 
made  available  on  the  security  given  by  the  bankrupt,  and 
there  now  remains  only  2100/.  to  be  paid.  Upon  what 
principle,  does  the  omission  to  pay  this  sum  give  the 
trustees  a  right,  in  preference  to  the  general  creditors  of 
the  bankrupt?  It  is  not  meant  to  question  the  principle 
of  JEx  parte  Turpin, — that  when  the  bankrupt  has  un- 
dertaken to  pay  a  specific  sum  to  any  fund,  he  cannot 
claim  the  benefit  of  the  fund,  until  that  sum  is  paid. 
But  the  only  point  in  this  case  is,  whether  the  bankrupt's 
contingent  reversionary  interest  should  be  sold.  The 
principle  of  JEx  parte  Turpin,  and  the  other  cases,  is, 
that  where  the  bankrupt  has  made  default,  he  cannot 
touch  the  fund,  but  that  it  must  accumulate  for  the  bene- 
fit of  the  other  parties  entitled  to  it,  until  it  has  reached 

(a)  1  Deac.  k  C.  120.  (b)  3  Meriv.  105. 

{€)  1  Bio.  398.  (d)  3  Swanst  312. 


GONNB 

and  othen. 
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the  sum  which  the  bankrupt  was  bound  to  pay.  But  the  1837. 
de&ult  of  the  bankrupt^  in  making  good  one  of  two  ex  parte 
specific  funds,  does  not  give  the  trustees  a  right  to  call 
for  the  sale  of  the  bankrupt's  interest  in  another  fund. 
This  is  a  case  of  personal  obligation,  of  mutual  demand. 
Here,  there  were  two  distinct  funds, — one  the  property 
of  the  wife, — the  other  of  the  husband.  The  principle 
of  Ex  parte  Turpin  does  not  apply  to  this  case. 

Erskine,  C.  J. — The  only  object,  which  the  Court 
should  have  in  view  in  every  case  is,  to  see  that  the 
bankrupt's  estate  is  administered  in  the  best  way  for  the 
benefit  of  all  his  creditors.  Now,  it  appears  to  me,  that 
what  this  petition  asks  will  accomplish  this  object*  The 
trustee  might  no  doubt  prove  for  the  2100/.  But  the 
bankrupt  could  not  call  on  the  trustee  to  pay  him  the  in- 
terest for  his  life,  in  case  he  survived  his  wife,  until  he 
had  made  good  the  whole  fund  of  6000/.  If  the  trustee 
had  proved  for  the  2100/.,  the  dividends  on  the  proof 
must  have  accumulated,  until  that  sum  was  made  good ; 
and  the  assignees  might  then  have  had  some  reason  to 
complain  of  the  delay  occasioned  by  this  course  of  pro- 
ceeding. The  better  mode  will  be,  for  the  interest  of  all 
parties  concerned,  to  complete  the  fund  of  6000/.  as 
speedily  as  possible ;  and,  in  order  to  effect  this  object,  I 
think  the  bankrupt's  contingent  interest  should  be  sold. 

Sir  J.  Cross. — The  impression  of  my  mind  was,  that 
the  decision  of  the  Vice-Chancellor,  mJEx  parte  King  (a), 
was  not  quite  consistent  with  former  decisions.  In  this 
case,  however,  I  think  there  is  no  difference  in  the 
nature  of  the  several  funds,  and  that  the  bankrupt's  in- 

(a)  1  Deac.  143. 
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18d7.       terett  should  be  sold,  and  the  trustee  be  permitted  to 
prove  for  the  residue. 


Ex  parte 

GONNS 

and  othert. 


Sir  G.  Rose. — I  think  we  are  perfectly  right  in  making 
this  interest  of  the  bankrupt  subservient  to  the  reduction 
from  the  full  amount  of  the  proof,  which  the  trustee 
would  otherwise  have  a  right  to  claim  against  the  bank* 
rupt's  estate.  It  is  clear,  that  where  a  bankrupt  has  any 
interest  in  a  fund,  which  is  subject  to  any  equity,  and 
that  eqiuty  may  be  made  available  in  bankruptcy,  the 
assignees  cannot  touch  the  fund,  unless  it  is  made  good. 
The  assignees  could  only  assert  their  right,  like  the 
bankrupt  himself,  by  filing  a  bill  in  equity  against  the 
trustees ;  and  their  answer  to  the  bill  would  be,  that 
there  was  by  equitable  operation  an  implied  charge  to 
have  the  fund  made  eflfectual.  As  long  as  the  fund  re- 
mains defective,  the  assignees  cannot  touch  one  sixpence 
of  it. 

The  Order  declared  the  petitioners  entitled  to 
have  the  contingent  life  estate  and  interest  of 
the  bankrupt  in  the  various  sums  of  stock 
realized,  and  made  avaikUe  towards  satisfaction 
of  the  sum  of  6000/.,  and  that  the  same  should 
be  sold;  with  liberty  for  Uie  trustee  and  the 
bankrupt  to  bid  at  the  sale ;  and  that  the  pro- 
ceeds, after  payment  of  the  costs  of  the  peti- 
tioners and  the  assignees,  should  be  paid  to  the 
trustee  upon  the  trusts  of  the  settlement ;  with 
liberty  for  him  to  prove  for  any  deficiency. 


CASES  IN  BANKRUPTCY.  287 

1837. 


Ex  parte  Kent. — In  the  matter  of  Kent.  Cra^sinnHaii. 

March  22d, 

M  HIS  was  a  petition  of  the  bankrupt^  to  annul  the  fiat.     Where  an  ap- 
on  the  ground  that  he  was  not  a  trader.  made  that  a 

bankrupt's  peti- 
tion might  stand 

Mr.  Swanston  appeared  in  support  of  the  petition.        Sbe  ot^r^iS  to 

file  affidavits  in 
opposition,  it 

Mr,  J.  Russell^  contra,  applied  for  the  petition  to  stand  J^  ordered  to 

•^^  *^  beonjpajment 

oyer,  in  order  to  file  an  affidavit  in  answer  to  that  of  the  ©^  fuiicosts of 

the  day. 

bankrupt,  which  denied  the  trading. 


Erskinb,  C.  J. — If  the  case  is  to  stand  over,  it  must 
be  on  payment  of  the  full  costs  of  the  day — not  the 
mere  205»  costs. 

The  petition  was  accordingly  ordered,  upon 
these  terms,  to  stand  over  for  a  month. 


Ex  parte  Moore. — In  the  matter  of  Moore.  GrayUhmiiaH 

March  23d. 

1  HIS  was  also  a  petition  of  the  bankrupt,  to  annul  the  Sembu,  that  an 
fiat,  as  well  as  to  assign  the  bond,  on  the  ground  tliat  he  trader  within 

^       .      -I  the  bankrupt 

was  not  a  trader.  law. 

The  bankrupt  was  a  farmer  and  auctioneer ;  but  he 
was  described  in  the  fiat,  as  '^  furniture  broker,  dealer 
and  chapman."  In  opposition  to  the  petition,  several 
persons  swore,  that  he  was  constantly  in  the  habit  of 
attending  auctions,  and  buying  there  furniture  and  goods 
of  various  kinds,  which  he  sold  again  to  other  persons, 
apparently  with  a  view  to  gain  his  livelihood.     Among 
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1837.        other  things  were  specified  a  waggon,  a  kitchen  range, 
^^^"^^        and  a  casement  window ;  that  on  one  occasion  he  was 

£x  parte 

Moore.  heard  to  say,  "  he  was  glad  to  buy  any  lot  which  he  saw 
was  going  cheap ;"  that  at  the  end  of  the  year  he  had 
what  is  called  a  "  repository  sale,'*  at  which  he  sold  ar- 
ticles which  he  had  previously  been  unable  to  dispose  of; 
and  that  the  bankrupt  made  no  objection  to  the  fiat,  when 
he  appeared  before  the  Commissioners ;  and  that  he  had 
subsequently  applied  for  his  certificate.  The  bankrupt 
admitted  he  was  an  auctioneer,  and  that  on  some  few  oc- 
casions he  had  bought  in  goods ;  but  positively  denied 
on  oath,  that  he  was  in  the  habit  of  buying  at  auctions  to 
sell  again ;  and  he  swore  that  any  purchases  he  ever  made 
were  either  incidental  to  his  business  of  auctioneer,  or 
for  private  use. 

Mr.  Twiss,  and  Mr.  Bacon,  in  support  of  the  petition, 
urged,  that  the  most  which  the  affidavit  made  out  oq  the 
other  side  was,  that  the  bankrupt  was  an  occasional 
trader,  by  buying  in  goods  at  sales,  and  selling  them 
again. 

Mr.  Swanston,  and  Mr.  Piggott,  contrd.  The  calling 
of  an  auctioneer  is,  of  itself,  a  trading,  within  the  bank- 
rupt law ;  for  it  clearly  comes  within  the  designation  of 
the  term  *'  broker/'  which  is  specified  in  the  6  Geo, 
4,  c.  16,  s.  2.  An  auctioneer  acts  as  a  broker,  when- 
ever he  sells  the  goods  of  another ;  and  the  peculiar 
method  of  sale  by  auction  makes  no  difference.  He  is 
also  within  the  general  words  of  the  2d  section,  which 
include  all  persons  using  the  trade  of  merchandize  by 
way  of  commission,  or  otherwise,  in  gross  or  by  retail. 
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"  and  all  persons  who,  either  for  themselves,   or  as       1837. 

agents  or  factors  for  others,  seek  their  living  by  buying 

and  selling."    An  auctioneer  requires  an  excise  licence ;       Moobe, 

and,  by  the  terms  of  the  licence,   his  employment  is 

described  as  '^  the  trade  or  business  of  an  auctioneer." 

But  there  is  in  this  case  sufficient  evidence  of  buying 

and  selling,  to  establish  a  trading  within  the  bankrupt 

law. 

Mr.  Twiss,  in  reply.  A  trading  is  not  constituted 
either  from  the  act  of  buying  alone,  or  selling  alone. 
Now  an  auctioneer  does  not  necessarily  both  buy  and 
scU ;  he  only  sells  ;  and  any  instances  of  buying  must  be 
considered  as  incidental  to  his  business  of  an  auctioneer ; 
as  buying  and  selling  books  is  to  the  occupation  of  a 
schoolmaster,  which  does  not  render  him  a  trader. 

•Erskine,  C.  J. — It  is  not  necessary  to  decide  on  the 
present  occasion,  whether  an  auctioneer  is  within  the 
terms  of  the  statute.  But  upon  the  evidence  in  the  case, 
and  on  the  bankrupt's  own  admission,  there  are  clear 
acts  of  buying  and  selling,  within  the  meaning  of  the 
bankrupt  law.  The  bankrupt,  indeed,  denies  that  he 
was  in  the  habit  of  buying  to  sell  again,  and  that  any 
purchases  he  made  were  ancillary  to  his  business  of 
auctioneer ;  but  the  Court  is  not  bound  to  adopt  his  own 
interpretation  of  his  acts. 

Sir  J.  Cross. — I  do  not  profess  to  decide  the  abstract 
question,  whether  all  auctioneers  are  traders ;  it  is  quite 
sufficient  to  say,  that  this  auctioneer  is  within  the  sta- 
tute. 


ii92 
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Ex  parte 

HOBHOUSX 

and  otheni : 

and 
Ex  parte 

GOWER 

and  others. 


mained  unsold^  and  upon  the  monies  then  due  for  any 
such  goods  as  had  been  sold^  and  had  not  then  been 
paid  for ;  and  also  upon  all  goods  which  should  or  might 
at  any  time  or  times  thereafter  be  sent  or  consigned  by 
the  MundySy  or  on  their  account^  to  the  said  Francis 
Glass,  and  upon  the  monies  for  which  the  same  should 
or  might  be  sold ;  and  witJi  full  powers  to  receive  all 
such  monies,  and  give  good  and  valid  receipts  and  dis- 
charges for  the  same ;  which  charge  and  lien  should  be 
and  extend,  as  a  security  to  the  said  Francis  Glass  for 
all  monies  which  he  had  already  paid  or  advanced,  or 
should  or  might  at  any  time  or  times  thereafter  pay  or 
advance,  to,  or  for,  or  on  account  of  the  said  iSltzmu^Z  and 
Joseph  Mundy,  and  also  for  and  against  all  acceptances 
or  other  liabilities  of  any  kind  whatever,  which  he  had 
already  given  or  incurred,  or  which  he  should  or  might 
at  any  time  or  times  thereafter  give,  incur,  or  be  under, 
to  or  for  the  use,  or  on  the  account,  of  the  said  Samuel 
and  Joseph  Mundy. 

Under  this  agreement,  goods  to  a  considerable  amount 
were  consigned  by  the  Mundys  to  Glass,  and  Glass  ac- 
cepted various  bills  of  exchange  drawn  on  him  by  the 
Mundys. 

On  the  7th  March  1836,  a  fiat  in  bankruptcy  was 
issued  against  the  Mundys;  and  on  the  11th  March 
another  fiat  was  also  issued  against  Glass. 

At  the  period  of  Glass's  bankruptcy,  he  had  accepted 
bills  of  exchange  drawn  upon  him  by  the  Mundys  under 
the  above-mentioned  agreement,  to  the  amount  of  9017/. 
17«.  10^.,  all  of  which  were  outstanding,  and  had  not 
become  due  at  the  time  of  the  issuing  of  the  fiat  against 
him.  Eight  of  these  bills,  amounting  to  5837/.  10s., 
were  held  by  the  petitioners,  Messrs.  Hothouse  &  Co. 
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Glass  had  also^  previously  to  the  bankruptcy  of  the 
Mundys,  received  from  them  large  quantities  of  goods 
consigned  to  him,  under  the  above-mentioned  agreement, 
as  a  provision  for  the  payment  of  such  bills.     Of  these 
goods  he  had,  previous  to  his  bankruptcy,  sold  a  con- 
siderable portion,  and  received   the  proceeds,   to   the 
amount  of  68672.  I2s. ;  and  a  large  quantity,  which  re- 
mained in  his  hands  unsold  at  the  time  of  his  bank- 
ruptcy, had  since  been  sold  and  disposed  of  by  his  assig- 
nees, by  an  arrangement  between  them  and  the  peti- 
tioners, Messrs.  Hobhouse  &  Co.,  which  was  declared  to 
be  without  prejudice  to  the  rights  of  either  party ;  and 
the  assignees  were  permitted  to  retain,  out  of  the  produce 
of  such  last-mentioned  goods,  the  sum  of  3150Z.  5s.  lOcf., 
being  the  difference  between  the  sum  of  9017Z.  17 s,  lOd,, 
the  amount  of  the  outstanding  bills  of  exchange,  and 
the  sum  of  5867/.  I2s,  received  by  Glass  before  his  bank- 
ruptcy. 

All  these  bills  of  exchange  had  since  become  due,  and 
had  been  proved  by  the  holders  under  the  fiat  against 
the  Mundys,  and  some  of  them  had  also  been  proved 
against  Glass's  estate. 

The  estate  of  the  Mundys  had  paid  a  dividend  of  4s. 
in  the  pound ;  and  Glass's  estate  a  dividend  of  5s.  in 
the  pound. 

Questions  having  arisen  between  the  assignees  of  the 
respective  bankrupts,  and  the  holders  of  the  bills,  as  to 
the  right  to  the  sum  of  3150Z.  5^.  10c/.,  the  matter  was 
referred,  by  the  consent  of  the  parties  interested,  to 
the  decision  of  the  two  Commissioners  acting  under 
the  respective  fiats,  who,  after  hearing  the  parties,  de- 
cided that  the  bill-holders  were  entitled  to  that  sum. 


1837. 


£x  parte 

IJOBHOUSB 

and  others : 

and 

£x  parte 

GowsR 

and  others. 
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Ez  parte 

HOBUOUSB 

andotben: 

and 

Ex  parte 

GOWBE 

and  othera. 


The  petitioners^  Messrs.  Hobhouse  8c  Co.,  had  for  a 
long  time  been  the  bankers  of  the  Mundys  ;  and,  in  the 
coarse  of  their  dealings  with  them,  had  received  from 
them,  or  on  their  account,  seven  of  the  bills  of  exchange 
drawn  by  the  Mundys  upon  and  accepted  by  the  other 
bankrupt  Glass,  to  the  amount  of  5820/. ;  and  six  other 
bills  of  exchange,  to  the  amount  of  1765Z.  5s.  lOd.,  which 
had  been  drawn  by  Glass  i^>on  and  accepted  by  other 
parties,  and  had  been  by  him  indorsed  to  the  Mundys,  and 
by  them  to  Hobhause  8c  Co.;  and  also  two  other  bills  in- 
dorsed by  the  Mundys,  amounting  together  to  603/.  \Qs. 
The  petitioners  also  held  another  bill  accepted  by  Glass 
in  fiivour  of  the  Mundys,  which  had  been  indorsed  to 
the  petitioners  by  one  William  Smith.  All  these  bills, 
amounting  in  the  whole  to  8188/.  &•  10c/.,  were  undue 
at  the  time  of  the  respective  bankruptcies  of  the  Mundys 
and  of  Glass,  and  had  been  subsequently  dishonoured, 
and  were  still  unsatisfied. 

The  course  of  dealing  between  Hobhouse  &  Co.  and 
the  Mundys  was  this : — At  the  end  of  the  months  of  June 
and  December  in  every  year,  the  banking  account  was 
made  up  and  balanced,  and  interest  allowed  on  each  side 
upon  all  monies  received  or  paid  from  the  day  of  the 
receipt  or  payment ;  and  Hobhouse  8c  Co.  were  allowed 
a  commission  upon  the  payments  made  by  them.  An 
entry  of  all  undue  bills,  received  by  them  from  or  on 
account  of  the  Mundys,  was  made  in  an  inner  column 
of  the  banking  account;  but  the  amounts  of  the  bills 
were  never  credited  or  entered  as  cash,  until  they  be- 
came due,  and  no  particular  credit  was  given  or  advance 
made  upon  any  particular  bill ;  but  at  every  half-yearly 
settlement  the  amount  of  bills  then  undue,  after  making 
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an  allowance  for  the  time  which  they  had  to  run,  was 
calculated  as  cash,  and  placed  accordingly  to  the  credit 
of  the  MundtfSg  at  the  commencement  of  the  succeeding 
half-year's  account,  and  interest  was  allowed  to  them 
from  that  time.  A  settlement  or  balancing  upon  these 
terms  took  place  at  the  end  of  December  1835,  which 
was  acquiesced  in  by  the  Mundys,  and  was  the  last  of 
such  settlements  before  their  bankruptcy. 

A  great  proportion  of  the  bills  received  by  Hobhouse 
tc  Co.  were  drawn  for  periods  not  exceeding  three  or 
four  months,  and  were  both  received  and  paid  between 
the  periods  of  their  half-yearly  balancing  with  the 
Mundys.  On  such  bills  Hobhouse  &  Co.  did  not,  in 
any  shape,  allow  discount  or  particular  credit,  or  take 
any  profit,  but  merely  received  the  bills,  and  presented 
them  at  the  proper  time  for  payment;  and  when  the 
same  were  due,  and  not  before,  gave  credit  to  the 
Mundys  for  the  whole  amount  as  cash  payments. 

The  seven  bills  accepted  by  Glass  amounted  together 
to  5820/.,  three  of  which,  amounting  to  2345/.,  had  been 
received  by  Hobhouse  &  Co.  before  the  end  of  Decem- 
ber 18S5;  and  four,  amounting  to34>75/.,  were  received  by 
them  since  the  balancing  at  the  end  of  December  1835; 
and  ail  these  seven  bills  became  due  before  the  month 
of  June  1835,  at  the  end  of  which  the  next  half-yearly 
settlement  would  have  taken  place,  if  the  Mundys  had 
not  in  the  meantime  become  bankrupt.  Of  the  bills 
received  by  Hobhouse  &  Co.  from  or  on  account  of  the 
MundySy  four,  amounting  together  to  1372/.  Ss.  10c/., 
had  been  also  received  by  them  before  the  31st  December 
18S5,  and  four,  amounting  together  to  990/.  I2s.,  after 
that  day;  and  these  last-mentioned  bills  became  due 
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between  the  months  of  December  and  June^  with  the 
exception  of  one  for  439/.  Os.  5d,,  which  had  been  re- 
ceived on  the  22nd  December,  and  became  due  on  the 
28th  July  1836. 

It  was  alleged  by  Hobhouse  &  Co.,  that,  on  the  faith  of 
the  connexion  in  business  of  the  Mundys  with  Glass,  they 
had  given  credit  to  them  to  a  greater  extent  than  they 
would  otherwise  have  done,  in  consequence  of  the  re- 
presentations of  Glass,  and  on  the  security  of  the  bills 
so  accepted  and  indorsed  by  him,  which  they  relied  on 
as  representing  goods  consigned  to  him  or  placed  in  his 
hands  by  the  Mundys ;  and  that  Glass  had  previously 
to  his  bankruptcy  assured  Hobhouse  &  Co.,  that  he  held 
goods  of  the  Mundys  sufficient  to  cover  the  advances 
then  made  and  required  by  them,  and  to  which  Hobhouse 
&  Co.  had  objected,  on  account  of  their  great  amount. 

At  the  time  of  the  bankruptcy  of  the  Mundys,  there 
was  a  balance  due  from  them  to  Hobhouse  8c  Co.,  on  the 
banking  account,  of  12,676/.  11^.  Id.,  including  interest 
and  commission  up  to  that  time,  but  by  subsequent  re- 
ceipts that  amount  was  reduced  to  11,190/.  Is.  lie/.; 
which  last-mentioned  sum  they  had  proved  against  the 
estate  of  the  Mundys,  exhibiting  the  bills  held  by  them 
as  securities ;  and  they  had  likewise  proved  against  the 
estate  of  Glass  the  amount  of  the  bills  accepted  and  in* 
dorsed  by  him. 

Dividends  of  4$.  in  the  pound  had  been  declared  on 
both  estates. 

The  assignees  of  both  estates  objected  to  pay  to  Hob^ 
house  &  Co.  their  proportion  of  the  said  3150/.  5s.  \0d., 
or  dividends  on  their  respective  proofs,  unless  they 
would  allow  their  proofs  to  be  reduced  by  the  amount  of 
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their  proportion  of  the  3150Z.  Bs.  lOd.  so  reduced;  but 
the  assignees  had|  for  the  accommodation  of  Hobhouse 
&  Co.,  paid  to  them  the  sum  of  1870Z.  5^.  4f€l.,  their  pro- 
portion of  the  3160Z.  58.  lOd.,  and  also  dividends  on  the 
amounts  proved  against  the  said  two  estates^  less 
1870/.  5i.  4d.,  such  payment  being  made  and  accepted 
without  prejudice  to  the  rights  of  either  party. 

It  was  contended  by  Hobhouse  &  Co.^  that  it  was  not 
in  the  power  of  the  assignees  of  either  estate  to  apply 
the  3150/.  Ss.  lOd,  in  purchasing  or  paying  off  any 
particular  bills^  but  that  the  holders  of  all  the  bills  drawn 
by  the  Mundys  were  entitled  to  the  benefit  of  the 
3150/.  5s,  10c/.,  in  proportion  to  the  amount  of  the  bills 
held  by  them ;  and  that  the  payment  in  full  of  any  par- 
ticular bill  received  by  the  petitioners  in  the  course  of 
their  dealings  with  the  Mundys^  would  not  entitle  the 
assignees  of  their  estate  to  have  the  proof  of  Hobhouse 
k  Co.  reduced,  inasmuch  as  they  held  all  such  bills  as 
collateral  securities  for  the  general  balance  due  to  them 
on  the  banking  account ;  upon  which  balance,  and  not 
upon  the  said  bills,  their  debt  was  founded. 

The  prayer  of  the  petition  of  Hobhouse  &  Co.  was, 
that  they  might  be  declared  entitled  to  have  the  benefit 
of  the  3150/.  58. 10</.,  either  under  the  agreement  before 
stated,  or  under  the  general  lien  and  rights  of  Glass, 
arising  from  his  dealings  with  the  Mundys,  in  the  pro- 
portion of  the  amount  of  Glass's  acceptances  held  by 
Hobhouse  &  Co.,  to  the  amount  of  all  his  acceptances  to 
which  the  benefits  of  that  sum  extended,  without  any 
reduction  of  their  proof  against  either  estate ;  and  that 
the  assignees  of  both  estates  might  be  directed  to  pay  to 
Hobhouse  &  Co.  all  dividends  declared,  or  to  be  declared, 
without  any  reduction  or  abatement  on  account  of  the 
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Ex  parte      ^^^  ^^^  respect  to  the  estate  of  the  Mundys, — without 

Md'oOws :     *"y  reduction  of  any  of  the  bills  received  from  them,  or 

Ex*Darte      ^^  ^®*^  account,  by  Hobhome  &  Co.,  which  might  have 

Gora       been  paid  in  full  by  other  parties ;  and  that  Hobhouse  & 

Co.  might  be  allowed  their  costs  out  of  the  estates  of  the 

respective  bankrupts. 

Mr.  Swanston,  and  Mr.  EUisoUj  in  support  of  the 
petition  of  Hobhouse  &  Co.  The  petitioners  are  cre- 
ditors of  the  Mundys^  and  they  have  a  right  of  proof  on 
the  bills  against  Glass,  not  on  account  of  a  debt  owing 
by  him  to  the  petitioners,  but  as  security  for  the  Mundjfs. 
The  petitioners  might  therefore  prove  against  Glass  the 
whole  of  the  bills,  although  the  Mwufys  only  owed  the 
petitioners  100/.  But  the  right  of  the  petitioners  to  the 
fund  in  question  is  clearly  established  by  the  doctrine 
laid  down  in  Ex  parte  Perfect  (a);  where  it  was  held* 
that  the  indorsee  of  a  bill  has  a  lien  upon  property 
deposited  with  the  acceptor  by  the  drawer,  as  a  specific 
security  for  the  payment  of  the  bill ;  and  that,  where  the 
drawer  and  acceptor  both  become  bankrupts,  the  indorsee 
has  a  right  to  have  the  property  sold,  and  the  proceeds 
applied  in  payment  of  the  amount  due  on  the  bill,  and 
to  prove  against  both  estates  for  the  deficiency.  The 
goods  consigned  by  the  Mundys  to  Glass  were  clothed 
with  a  trust  for  the  payment  of  the  bills  accepted  by 
GUlss,  as  in  the  case  of  Ex  parte  Copeland(b)f  which 
was  decided  in  this  Court 

Mr.  Bethell,  and  Mr.  X.  Wigram,  for  the  assignees  of 
the  Mundys.    Before  the  fund  can  be  applied  in  reduc- 

(a)  Mont.  25.  (fr)  3  Deac.  &  C.  199. 
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tion  of  the  debt  owing  to  Hobhouse  &  Co.,  they  must 
indemnify  the  estate  of  the  Mundys  against  other  accept- 
ances, the  holders  of  which  may  claim  a  similar  right  to 
that  now  claimed  by  Hobhouse  &  Co.  The  whole  ac- 
count must  be  taken  between  the  Mundys  and  GlasSy 
before  the  petitioners  can  insist  on  their  right  to  the 
fand,  in  application  of  the  payment  of  the  bills  they 
hold.  The  sum  of  3150/.  5s.  10c/.,  the  fund  in  question, 
was  the  amount  of  the  balance  owing  to  GldsSy  on  his 
acceptances  in  favour  of  the  Mundys  at  the  time  of  their 
respective  bankruptcies,  and  was  received  by  the  official 
assignee  under  the  fiat  against  Glass,  Glass's  estate 
must,  therefore,  indemnify  the  estate  of  the  Mundys 
against  any  further  claim  from  the  holders  of  these  bills ; 
for  Glass  had  enough  assets  in  his  hands  to  retire  all 
the  bills  he  had  accepted  in  favour  of  the  Mundys,  The 
right  of  the  bill-holders  is  founded  entirely  on  the  equity 
of  the  acceptor,  and  must  depend  on  that  alone ;  as  in 
the  case  of  JSx  parte  Waring  {a)^  where  the  bill-holders 
stated  the  whole  account  between  the  acceptor  and  the 
drawer,  and  only  claimed  for  the  balance  arising  on  that 
account.  If  the  petitioners,  in  the  present  case,  claim  a 
lien  on  the  fund  provided  by  the  Mundys  for  the  pay- 
ment of  these  bills,  they  come  here  only  in  right  of  the 
assignees  of  Glass.  If  there  had  been  no  bankruptcy  of 
the  Mundys  or  Glass,  the  Mundys  would  clearly  have  a 
right  in  equity  to  insist  upon  Glass  retiring  the  accept- 
ances on  bills  drawn  by  the  Mundys,  Then,  how  can 
bankruptcy  make  a  difference  in  this  right  ?  The  bills 
have  not  been  paid  either  by  the  Mundys,  the  drawers, 
or  Glass,  the  acceptor ;  and  while  the  Mundys  continue 
liable  on  them,  if  the  fund  in  question  is  to  be  applied 
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in  payment  of  tbem^  the  Mundys  have  a  right  to  have  aH 
these  bills  struck  out  of  the  account  between  them  and 
Glass;  and  the  petitioners  in  this  case  stand  precisely  is 
the  shoes  of  Glass  and  his  assignees.  In  the  case  of 
Ex  parte  Waring^  Lord  Eldon  says :  "  If  the  assignees 
of  Bracken  &  Co.  are  bound  to  leave  the  estate  afBrich- 
wood  Sc  Co.  in  the  same  condition^  as  Bracken  &  Co. 
were  bound  to  have  done  before  the  bankruptcy, — ^and 
they  certainly  would  be  obliged  to  put  the  estate  of 
Brickwood  8c  Co.  in  that  condition,  in  order  to  entitle 
themselves  to  the  securities, — I  do  not  see  how  the 
bankruptcy  varies  the  question.**  In  Ex  parte  Parr  (a), 
also,  the  Vice-Chancellor  says,  that  in  Ex  parte  Waring 
Lord  Eldon  proceeded  upon  the  idea,  that  Bracken  & 
Co.  could  not  have  withdrawn  the  bills,  without  leaving 
su£Bicient  to  satisfy  the  outstanding  acceptances ;  and  it 
being  doubtful  in  Ex  parte  Parr,  whether  the  bankers 
were  in  sufficient  funds  to  satisfy  the  outstanding  accept- 
ances, an  inquiry  was  directed  to  ascertain  the  state  of 
the  account. 


Mr.  J.  Russell,  and  Mr.  Anderdon,  for  the  assignees 
of  Glass.  The  case  of  Ex  parte  Perfect  (6)  decides 
the  whole  question  in  this.  [Sir  J.  Cross.  In  Ex  parte 
Perfect  there  was  a  specific  lien  for  the  payment  of  the 
individual  acceptances.]  So,  in  the  present  case,  the 
goods  consigned  by  the  Mundys  to  Glass  were  specific 
assets  in  his  hands,  subject  to  the  equities  of  the  bill- 
holders;  and  notwithstanding  they  proved,  without 
knowing  of  his  fund,  they  have  not  lost  their  equity. 
The  question  before  the  Commissioners  was,  whether 
the  assignees  of  the  Mundys,  or  the  assignees  of  Glass, 


(a)  Buck.  191. 
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were  entitled  to  the  3150Z. ;   and  the  Commissioners 
decided  that  the  bill-holders  were  entitled  to  it. 

Erskine,  C.  J. — The  question  having  been  decided 
by  the  Commissioners,  by  way  of  arbitration  between 
the  two  sets  of  assignees,  and  not  in  the  regular  course 
of  proceeding,  the  difficulty  is,  whether  the  decision  of 
the  Commissioners  was  binding  on  the  creditors  of  the 
respective  estates,  without  their  consent  to  the  arbitra- 
tion. It  appears  to  me,  that  this  was  not  a  legal  discus- 
sion before  them  as  Commissioners,  but  merely  in  the 
character  of  arbitrators.  Besides,  if  the  petitioners  claim 
Uie  benefit  of  their  decision  as  to  the  fund,  they  must 
take  it  with  the  condition  of  the  reduction  of  their  proof. 
It  will  be  better  that  the  case  should  stand  over,  in  order 
that  the  Commissioners  may  be  requested  to  certify  to 
the  Court  what  was  the  exact  point  referred  to  them,  and 
what  their  decision  really  was. 
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The  petition  was  ordered  to  stand  over  accordingly. 

The  matter  was  again  brought  on  this  day,  when  it  Marck  23. 
appeared,  from  an  affidavit  of  the  solicitor  to  Ghiss^s 
assigness,  that  Mr.  Commissioner  Merivale  was  willing 
to  certify  what  his  decision  had  been,  if  Mr.  Commis- 
sioner Evans  would  join  in  the  certificate  ;  but  that  Mr. 
Commissioner  Evans  had  declined  to  do  so,  on  the 
ground,  as  it  would  seem,  that  as  the  decision  of  the 
Commissioners  was  not  made  by  them  in  their  official 
capacity,  but  as  private  referees,  they  could  not  officially 
certify  what  they  had  so  decided. 


Mr.  Anderdon,  for  the  assignees  of  Glass,  submitted 
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that  as  the  basis  of  the  petition  was  the  judgment  of  the 
Commissioners,  the  petitioners  could  go  upon  no  other 
question ;  and  as  the  Commissioners  had  declined  to 
certify  what  their  decision  was,  the  Court  had  no  judicial 
cognizance  of  the  fact,  and  therefore  the  petition  could 
not  be  proceeded  with. 


Erskine,  C.  J. — Respect  for  the  Commissioners  in- 
duced the  Court  to  wish  for  their  certificate,  as  to  what 
their  decision  was;  but  if  they  decline  to  certify,  we 
must  collect  their  decision  from  affidavits. 

Sir  George  Rose. — It  appears,  that  all  parties  are 
desirous  to  proceed  upon  the  foundation  of  the  Commis- 
sioners' decision,  which  is  the  best  and  cheapest  course ; 
and  this  Court  ought  not  to  act  in  thb  matter,  except 
upon  their  certificate.  In  proceedings  in  Chancery,  if 
the  Court  desires  to  know  what  a  Master  has  done,  his 
report  or  certificate  alone  is  listened  to,  unless  it  should 
require  explanation,  in  which  case  other  evidence  is 
received ;  and  the  same  course  should,  I  think,  be  pur- 
sued in  this  Court. 

If  the  Commissioners  will  not  certify  what  has  taken 
place  before  them,  I  certainly  think  we  cannot  have  the 
matter  judicially  brought  before  us ;  but  as  the  real 
point  is,  whether  there  ought  to  be  a  reduction  of  the 
proof,  we  might  hear  that  question  argued,  on  a  petition 
of  the  assignees  for  that  purpose,  without  reference  to 
any  decision  of  the  Commissioners. 


The  Court  adopted  his  Honor's  suggestion,  and  or- 
dered the  petition  of  Hobhouse  &  Co.  to  stand  over,  to 
enable  the  assignees  of  the  Mundys  to  present  a  pe- 
tition for  reduction  of  the  proof. 
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In  the  meantime,  a  petition  of  the  assignees  of  the 
Mundys  was  presented,  praying  that  the  3150/.  &.  lOJ. 
might  be  declared  to  form  part  of  their  estate,  and  be 
directed  to  be  paid  over  to  such  assignees ;  that  J7b&- 
house  &  Co.  might  be  directed  to  repay  to  such  assignees 
the  sum  of  18702.  5s.  Ad. ;  that  Glasses  assignees  might 
be  ordered  to  repay  to  them  the  residue  of  the  said  sum 
of  31 502.  5s»  10d,f  the  assignees  of  the  Mundys  under- 
taking to  indemnify  Glass's  estate  against  all  payments 
in  respect  of  the  said  bills  of  exchange,  to  the  amount 
of  5867/.  Ifis.,  the  produce  of  the  sales  of  goods,  which 
had  been  received  by  Glass  before  his  bankruptcy ;  and 
that  the  costs  of  the  petition  might  be  paid  by  Glasses 
estate. 
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Mr.  Swanstoiif  and  Mr.  Ellison,  in  support  of  the 
petition  of  Hobhouse  &  Co.  It  will  be  argued,  perhaps, 
on  the  other  side,  that  this  case  is  distinguishable  from 
Ex  parte  Waring  (a),  inasmuch  as  there  was  a  fund  in 
that  case,  at  the  time  of  the  bankruptcy,  suiScient  for 
the  appropriation  of  the  payment  of  the  bills,  and  that 
the  bankrupt's  estate  would  be  afterwards  exonerated 
from  any  further  demand ;  but  that,  in  the  present  case, 
the  estate  will  not  be  so  exonerated.  But  the  principle, 
that  ought  to  govern  this  case,  is  precisely  the  same  as 
that  in  Ex  parie  Waring;  for  there  is  no  material  differ- 
ence in  the  facts.  That  case  was  cited,  when  the  matter 
was  before  the  Commissioners ;  and  they  decided,  that 
the  fund  ought  to  be  appropriated  to  the  payment  of  the 
bills.  The  rights  of  Messrs.  Hobhouse  &  Co.,  and  of 
Glasses  assignees,  are  essentially  the  same.  We  con- 
(endy  that  there  was  here  an  express  appropriation  of 
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funds  for  the  payment  of  the  bills.  There  is  also  an- 
other question^  whether  there  is  not  an  equity  in  this 
case  to  have  the  funds  so  appropriated^  independently  of 
any  question  of  bankruptcy ;  for  all  the  proceeds  of  the 
goodsy  which  were  received  by  Glass  or  his  assignees, 
must  be  considered  as  a  payment  of  money,  in  reduction 
of  the  debt  due  to  him  from  the  Mundys  on  his  accept- 
ances in  their  favour.  Thus,  apart  from  any  question  of 
bankruptcy,  it  was  decided  in  HassaU  v.  Smithers  (a), 
that  where  bills  and  notes  were  remitted  for  a  specific 
purpose,  viz.  to  answer  acceptances,  and  the  bills  and 
notes  were,  in  consequence  of  the  death  of  the  party  to 
whom  they  were  remitted,  received  by  his  administrator, 
the  bills  and  notes  were  not  general  assets, — the  specific 
purpose  operating  as  a  lien  in  favour  of  the  holders  of 
the  acceptances ;  and  that  the  fund  was  applicable  alone 
to  the  pa}rment  of  those  acceptances.  And  the  Master 
of  the  Rolls  said,  in  that  case,  "  If  the  intestate  had 
been  a  bankrupt,  property  in  his  hands,  under  such  cir- 
cumstances, would  not  have  passed  to  his  assignees,  but 
would  have  been  applicable  to  the  bills,  to  answer  which 
it  was  specifically  remitted.'*  So,  where  certain  property 
is  covenanted  to  be  applied  in  discharge  of  a  debt,  and 
the  debt  is  afterwards  assigned  by  the  creditor  to  another 
person,  and  the  creditor  become  bankrupt  after  getting 
possession  of  the  property,  it  has  been  held,  that  the 
assignee  of  the  debt  is  entitled  to  have  the  property  ap- 
plied towards  the  payment  of  it ;  Ex  parte  Smith  (i) ; 
where  Sir  George  Hose  observed,  that  the  doctrine 
of  JEx  parte  Waring  was  applicable  to  that  case,  and 
that  it  had  been  confirmed  by  this  Court,  in  the  cases 


(a)  12  Ves.  1 19. 
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of  Ex  parte  Copeland(a),  and  JEx  parte  Prescott^b). 
Against  the  estate  of  the  Mundys  we  have  proved,  as 
any  banker  does  agamst  his  customers,  for  the  amount 
of  the  cash  balance  due  from  them  at  the  time  of  their 
bankruptcy ;  but  against  Glass  we  have  proved  for  the 
amount  of  the  bills. 
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Mr.  Bethelly  and  Mr.  X.  Wigram^  for  the  assignees  of 
the  Mundys.  The  case  is  reduced  to  this  single  point, 
— ^whether  it  comes  within  the  principle  of  Ex  parte 
Waring.  Now  in  that  case  it  was  held,  that  the  holders 
of  the  acceptances  oiBrickwood  &  Co.  had  no  particular 
equity,  qu&  bill-holders,  attaching  on  the  effects  deposited 
with  Brickwood  &  Co.  by  Bracken  &  Co.,  the  drawers 
of  the  bills,  for  the  payment  of  the  bills  so  accepted  by 
Brickwood  &  Co., — ^although,  on  the  bankruptcy  of  the 
drawers  and  acceptors,  the  arrangement  of  the  property 
between  the  two  estates  might  indirectly  render  such  an 
equity  available.  Lord  Eldon  says,  '^  Supposing  a  com- 
mission not  to  have  issued,  I  do  not  see  any  thing  in 
this  transaction,  between  persons  thus  dealing  with  their 
bankers,  and  making  a  deposit  of  this  sort,  which  would 
entitle  the  creditors  to  say,  that  they  have  an  equity 
attaching  on  these  effects;  that  is  to  say,  that  the  moment 
a  pledge  is  put  into  the  hands  of  a  banker,  he  becomes 
a  surety  for  them  to  whom  his  acceptances  are  de- 
livered*' (c).  In  the  present  case.  Glass  held  the  goods 
consigned  to  him  by  the  Mundys^  in  the  character  of  a 
mortgagee,  subject  to  the  payment  of  such  bills  as  he 
might  have  accepted  for  the  Mundys.  It  appears,  that 
at  the  period  of  his  bankruptcy  he  had  accepted  bills 


(a)3Deac.&C.  199. 
(6)  Id.  218. 
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drawn  on  him  by  the  Mttndys,  to  the  amount  of  9017/ , 
none  of  which  had  then  become  due.  It  must  be  re- 
membered^ that  bankruptcy  rendered  these  bills  imme- 
diately payable^  inasmuch  as  they  were  immediately 
provable^  not  only  against  the  estate  of  Glass^  the  ac- 
ceptor, but  against  the  estate  of  the  MundyBj  the  drawers* 
It  appears,  that  Glass  has  sold  a  great  portion  of  the 
goods  consigned  to  him  by  the  Mundys^  and  has  ap- 
propriated the  proceeds,  amounting  to  SSSIl.^  to  his  own 
use.  The  fund  therefore  is  not  forthcoming,  which 
was  to  provide  for  the  payment  of  these  bills,  and  which 
he  agreed  to  apply  for  that  specific  purpose.  He  has 
consequently  broken  his  agreement  with  the  Mundys, 
whose  estate  has  become  chargeable  with  every  one  of 
these  outstanding  bills.  Now,  it  is  a  principle  of  equity, 
that  any  party,  claiming  the  benefit  of  an  agreem^fnt, 
must  himself  perform  it.  Are  Glasses  assignees,  then, 
in  a  situation  to  come  to  this  Court,  and  claim  to  haye 
the  agreement  performed  in  part  for  their  benefit,  when 
the  greatest  part  has  not  been  performed  by  the  very 
party  in  whose  shoes  they  stand  ?  If  the  bill-holders 
cannot,  proprid  jure,  claim  the  appropriation  o£  the 
proceeds  of  these  goods  in  the  payment  of  the  bilk  they 
hold,  but  merely  derivatively  firom  the  equity  to  which 
the  acceptor  was  entitled,  it  follows  that  the  petitioners, 
Hobhouse  &  Co.,  have  no  foundation  for  such  claim. 
The  present  case  is  very  distinguishable  firom  Ex  parte 
Waring;  for  there  the  fund  existed  in  specie^  and  was 
actually  avulable  to  be  paid  over  to  the  petitioner ;  here 
the  fund  has  been  broken,  and  the  greater  portion  of  it 
applied  to  other  purposes.  This  is  not  the  case  of  an 
ordinary  indemnity  fund ;  but  here,  if  either  party  claim 
an  equity  on  the  terms  of  the  agreement,  the  Court 
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must  give  full  effect  to  the  agreement.  In  JEx  parte 
Waring,  and  Ex  parte  Perfect,  the  fund  was  whole  and 
entire ;  in  JEx  parte  Parr  {a),  too,  the  short  bills^  which 
constituted  the  fund  in  that  case,  were  all  entire,  and  in 
the  hands  of  Brichwood  &  Co.,  at  the  time  of  their 
bankruptcy. 


1837. 


£x  parte 

HOBHOUSB 

and  others: 

and 

£z  parte 

Go  warn 

andotbert. 


Mr.  James  Russell,  and  Mr.  Anderdon,  who  appeared 
for  the  assignees  of  Glass,  said,  they  meant  to  contend, 
that  the  3150/.  ought  to  go  to  the  bill-holders,  towards 
the  payment  of  the  bills  accepted  by  Glass,  and  that  there 
ought  also  to  be  a  proportionate  reduction  of  the  amount 
of  their  respective  proofs  on  both  estates.  They  were 
then  stopped  by  the  Court. 

Mr.  Swanston,  in  reply.  The  petitioners,  Messrs. 
Hobhouse  &  Co.,  are  entitled  to  whatever  equity  Glass 
or  his  assignees  can  claim  to  the  fund  in  question ;  and 
to  the  full  benefit  of  his  contract  with  the  Mundys,  as  to 
the  appropriation  of  the  fund  for  the  payment  of  these 
bills.  The  substance  and  effect  of  that  agreement  is, 
that  a  fund  of  9000/.  and  upwards  was  provided  for  the 
payment  of  the  bills.  It  has  been  urged,  that  the 
Mundys  have  a  right  to  get  back  the  sum  of  3150/.,  with- 
out paying  the  bill-holders,  for  whose  benefit  the  Mtmdys 
had  dedicated  that  sum.  But  the  bill-holders  ought  not 
to  be  thus  prejudiced  by  such  an  abstraction  of  the  fund. 
And  they  are  not  the  only  parties  interested ;  for  Glass's 
estate  vnll  be  thus  burthened,  by  being  deprived  of  the 
very  fund  which  he  had  provided  to  discharge  his  lia* 
bilities.  There  is  a  material  distinction  to  be  considered, 
in  the  appropriation  of  a  fund  in  part-payment  of  bills. 


(a)  Buck.  191. 
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between  a  payment  before  proofs  and  a  payment  after 
proof;  for  if  the  bills  have  been  proved  before  such 
payment^  the  proof  is  not  to  be  reduced ;  Ex  parte 
Perfect  (a). 

Erskine^  C.  J. — In  deciding  this  case,  I  think  it 
right  to  lay  aside  the  two  points  first  raised  in  the  argu- 
ment, as  to  the  decision  of  the  Commissioners  being 
binding  on  the  parties,  and  the  right  of  the  bill-holders 
in  respect  of  any  agreement  entered  into  with  them  by 
Ghss,  For  the  evidence  is  incomplete  to  satisfy  the 
Court,  that  there  was  any  legal  submission  of  the  parties 
to  the  award  of  the  Commissioners ;  and  it  is  moreover 
disputed  by  the  parties  themselves,  whether  the  question, 
as  to  reduction  of  proof,  was  submitted  and  decided.  In 
regard  to  the  other  point,  there  is  nothing  but  a  very 
loose  statement,  without  any  proof  of  any  express  agree- 
ment made  by  Glass  with  the  bill-holders. 

It  seems  to  me,  that  the  principle  on  which  Ex  parte 
Waring  is  founded  quite  decides  this  case.  The  bill- 
holders  have,  in  their  own  right  as  bill-holders,  no  claim, 
either  legal  or  equitable,  to  the  fund  in  question.  The 
goods  in  the  hands  of  Glass^  which  had  been  consigned 
to  him  by  the  Mundys,  were  no  doubt  liable  to  the 
extent  of  his  own  liabilities  on  the  bills  he  had  accepted 
in  favour  of  the  Mundys ;  and  while  they,  or  the  pro- 
ceeds, remained  in  his  hands,  he  had  a  right  tp  indem- 
nify himself  to  the  amount  of  those  acceptances.  The 
Mundys  had  also  a  right  to  insist  upon  the  appropriation 
of  the  funds  in  the  hands  of  Glass^  towards  the  payment 
of  these  bills,  for  which  the  Mundys  had  rendered  them- 
selves equally  liable  with  Glass  to  the  several  persons 
with  whom  they  were  negotiated;  just  the  same  as,  in 

(a)  Moot.  25. 
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Ex  'parte  Waring,  Bracken  &  Co.  had  a  right  to  insist 
on  the  short  bills  in  the  hands  of  Brickwood  &  Co. 
being  appropriated  towards  the  payment  of  the   bills 
drawn  by  Bracken  &  Co.  upon  Brickwood  k  Co. ;  not^ 
as  Lord  Eldon  says  in  that  case,  for  the  security  of  the 
bili-holdersy  but  from  the  relative  situations  of  Bracken 
k  Co.  and  Brickwood  &  Co.     The  main  question,  then, 
in  this  case  is,  as  to  the  rights  between  the  two  estates. 
In  all  cases  of  this  description,  the  Court  will  look  to 
the  mutual  relations  of  the  respective  parties  at  the  time 
of  their  bankruptcy.     It  appears  that  Glass  was  em- 
ployed, as  the  factor  of  the  MundySy  to  sell  goods  for 
them  to  a  very  large  amount ;  and  that,  by  a  previous 
agreement  entered  into  by  him  with  the  Mundys^  the 
latter  undertook  that  all  goods  consigned  to  him  for  sale, 
and  their  proceeds  when  sold,  should  be  a  security  to 
him  for  all  monies   paid  by  him   on   account  of  the 
Mundys^  and  also  against  all  acceptances,  or  other  lia* 
bilities,  given  or  incurred  by  him,  for  or  on  account  of 
the  Mundys.    The  Mundys^  therefore,  would  have  no 
right  to  withdraw  the  goods  consigned  by  them  to  Glass, 
without  satisfying  the  amount  of  the  acceptances,  for 
which  Glass  was  liable  on  bills  drawn  by  the  Mundys. 
The  bill-holders  would  have  a  right  of  action  equally 
against  Glass,  and  the  Mundys,  on  the  bills.   The  ques- 
tion then  is  here,  what  are  the  mutual  rights  of  these 
two  estates  ?    From  the  proceeds  of  the  goods  consigned 
to  Glass  by  the  Mundys,  there  would  come  into  his 
bands  funds  to  the  amount  of  9017/.     Then,  how  is 
this   sum  to   be    appropriated?     The   Mundys  would 
clearly  have  no  right  to  take  any  part  of  this  sum 
out  of  the  hands  of  Glass,  without  first  satisfying  the 
bills  he  had  accepted  in  their  favour ;  while  Glass  could 
not  appropriate  the  amount  to  the  payment  of  his  general 
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creditors,  as  it  was  a  fund  in  his  bands  for  a  specific 
purpose,  namely,  to  pay  the  bills.     If  no  bankruptcy 
had  occurred,  Olass  would  have  paid  the  bills  as  they 
became  due ;  but  the  bankruptcy  intervenes,  and  then- 
the   bills    become  payable  instanter  out  of  the  fund 
appropriated  for  that  purpose.    The  right  of  the  bill- 
holders  in  this  case,  therefore,  arises  out  of  the  right  of 
Mundy  &  Co.'s  estate  to  have  the  proceeds  of  the  goods 
appropriated  to  the  payment  of  the  bills.     It  is  not 
necessary  to  go  to  the  full  extent  of  the  decision  in  Ex 
parte  Waring.    If  the  sum  of  3150/.  had  been  the  whole 
balance  due  from  Olass  to  the  Mundys^  at  the  time  of 
their  respective  bankruptcies,  then  I  should  have  thought 
that  the  relative  position  of  the  two  estates  would  have 
been  different,  and  that  the  assignees  of  Glass  might  then 
have  retained  the  whole  of  this  sum,  in  order  to  indemnify 
his  estate  against  its  liability  to  the  claims  of  the  holders 
of  his  acceptances  to  a  much  larger  amount  in  &vour  of 
the  Mundys.    The  assignees  of  Glass  would  have  been 
entitled  to  say,  ''  We  will  not  hand  over  this  3150/.,  as 
then  we  shall   have  5000/.  chargeable  on  our  estate, 
which  we  may  be  afterwards  called  upon  to  pay."     But 
it  appears  that  Olass  had  received  from  the  Mundys, 
before  their  respective  bankruptcies,  goods  to  the  amount 
of  9000/.,  which  was  sufficient  to  cover  the  whole  of  his 
acceptances  for  the   Mundys.     His  estate,  therefore, 
will  have  had  the  full  benefit  of  a  fund  provided  by  the 
Mundys  for  the  discharge  of  the  whole  of  his  accept- 
ances.    The  bill-holders  insist  upon  dividing  this  pro- 
perty amongst  them,  without  making  a  proportionate 
reduction  of  their  proofs  against  the  two  estates;  but 
this  appears  to  me  to  be  as  unjust  towards  the  other 
creditors,  as  contrary  to  the  practice  in  bankruptcy. 


CASES  IN  BANKRUPTCY. 


311 


There  is  no  question,  I  think,  but  that  the  proof  should 
be  reduced  as  to  Mundy*$  estate.   With  respect  to  Glasses 
estate,  it  appeared  to  me,  at  first,  that  more  difficulty 
existed  as  to  reducing  the  proofs  against  that  estate; 
because  then  the  estate  of  Mundy  might  have  reason  to 
complain  that  Glass's  estate  would  derive  a  greater 
benefit,  in  proportion,  by  such  reduction.     But  this 
involves  a  question  which  ought  not  to  be  allowed  to 
have  any  influence,  namely,  what  will  be  the  comparative 
amount  of  the  dividends  of  the  two  estates?    This  pro- 
perty was  in  the  hands  of  Glass,  to  pay  the  acceptances. 
If  Glass  had  continued  solvent,  he  would  have  had  a 
right  to  reduce  the  debt  against  him  by  so  doing;  but 
after  his  bankruptcy  occurred,  the  money,  instead  of 
being  paid  in  discharge  of  the  bills  first  falling  due, 
must  be  equally  distributed  amongst  all  the  bill-holders. 
Then,  before  Hobhouse  &  Co.  can  prove  against  Glass, 
they  should  reduce  the  amount  of  their  debt  by  what 
they  receive  under  such  distribution.     It  makes  no  dif- 
ference, that  they  have  been  admitted  to  prove   the 
amount  of  their  whole  debt.    The  Court,  I  believe,  are 
not  quite  agreed  as  to  the  Order,  and  therefore  the 
matter  had  better  stand  over ;  but,  at  present,  it  appears 
to  me,  that  the  proofs  ought  to  be  reduced,  pro  tanto, 
against  each  estate. 


1837. 
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Sir  John  Cross. — I  was  rather  anxious  that  the 
Court  should  deliberate,  before  they  decided  this  case ; 
but  as  my  two  learned  colleagues  have  already  come  to 
a  decision  on  it,  I  will  merely  throw  out  what  strikes  my 
mind  upon  the  subject,  without  meaning  to  offer  a  judi- 
cial opinion;  as  I  do  not  consider  the  case  to  be  finally 
adjudicated  upon.   Ex  parte  Waring  certainly  laid  down 
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a  new  doctrine  in  bankruptcy,  and  I  must  confess  that 
my  mind  has  never  been  quite  satisfied  with  that  deci- 
sion ;  for,  in  the  report  of  the  case  by  Messrs.  Glyn  & 
Jameson  (a),  I  observe  that  Lord  Eldon  says,  that  the 
opinion  which  he  formed  in  that  case  was  '^  after  much 
thought,  although  not  with  much  confidence."     But  it 
appears  to  me,  at  present,  that  the  doctrine  propounded 
in  Ex  parte  Waring  is  not  applicable  tp  this  case.     For 
what  are  the  facts  of  the  case  now  before  us  ?  It  appears, 
that  goods  were  consigned  by  the  Mundys  to  Glass,  to 
the  amount  of  9000/.,  which  were  charged  with  the 
payment  of  the  bills  drawn  by  the  Mundys,  and  accepted 
by  Glass.    The  proceeds  of  these  goods,  to  the  amount 
of  near  6000/.,  Glass  had  received   before  his  bank- 
ruptcy; and  3150/.  has  been  received  by  his  assignees 
subsequent  to  that  period.     Then,  how  did  the  accounts 
stand  between  the  Mundys  and  Glass,  at  the  time  of 
their  respective  bankruptcies?    Glass  owed  the  Mundys 
6000/.,  and  both  were  liable  to  the  full  amount  of  that 
sum  to  the  bill-holders ;  but,  as  between  themselves, 
that  was  not  so ;  for  Glass  was  indebted  to  the  Mundys 
for  the  6000/.,  independently  of  the  goods  in  his  hands 
to  the  amount  of  3150/.    The  Mundys  might  therefore 
say  to  Glass,  you  are  bound  to  indemnify  us  against  all 
the  bills  to  the  amount  of  6000/. ;  and,  after  doing  this, 
Glass's  estate  would  still  be  indebted  to  the  Mundys  in 
the  3150/.,  subject  to  providing  for  the  payment  of  the 
other  bills  to  that  amount.     If  Glass  is  still  liable  on 
the  bills  to  the  amount  of  6000/.,  that  is  his  own  fault, 
by  his  misconduct  in  misappropriating  the  fund.     But  I 
again  repeat,  that  I  merely  oflTer  these  remarks  in  the 
way  of  suggestion,  and  not  as  a  judicial  opinion. 


(a)  2  G.  &  J.  415. 


CASES  IN  BANKRUPTCY. 


313 


Sir  George  Rose. — The  state  of  things  appears  to 
me  to  be  so  well  settled  in  questions  like  that  now  before 
the  Courts  that  I  do  not  think  there  is  any  necessity  for 
further  consideration^  before  we  deliver  our  judgment. 
The  question  involved  in  the  present  case  was  decided 
in  Ex  parte  Warijig^  which  has  been  also  acted  upon  in 
subsequent  cases.  If  the  facts  had  been  here,  that  a 
fund  of  9000/.  had  been  provided  by  the  Mundys  for 
the  payment  of  particular  bills^  then  not  a  doubt  would 
have  arisen  that  the  9000/.  must  be  appropriated  to 
the  payment  of  those  bills.  This  is  quite  clear^  on 
the  equitable  principle  which  has  been  often  recog- 
nizedy  as  governing  cases  of  this  description.  It  has 
been  said^  that  this  case  is  distinguishable  from  that 
of  Ex  parte  Waring ^  inasmuch  as  the  fund  here  was 
broken,  and  in  that  case  it  was  entire.  It  so  happens, 
however,  that  this  very  point  was  put  by  Mr.  Cooke 
in  Ex  parte  Parr  ;  but  that  case  was  nevertheless  go- 
verned by  the  decision  in  Ex  parte  Waring.  In  the 
present  case,  it  is  material  to  ascertain  what  was  the 
nature  and  quality  of  the  property  in  the  hands  of  Glass 
at  the  time  of  his  bankruptcy.  To  say  it  was  the  pro- 
perty of  the  Mundys  is  quite  impossible.  Then  what 
was  the  right  of  Glass  to  this  property  ?  To  protect  his 
estate  from  its  general  debts  and  liabilities  ?  No ;  it  was 
merely  to  protect  it  against  his  acceptances  to  that  amount 
in  favour  of  the  Mundys  ;  and  on  this  ground  it  appears 
to  me,  as  was  decided  by  Lord  Eldon  in  Ex  parte 
Waring  (a),  "  that  in  this  circuitous  way  the  persons 
holding  the  acceptances  are  entitled  to  be  paid,  not,  per- 
haps, in  the  nature  of  a  direct  demand,  but  as  the  true 
way  of  arranging   the   equities  between   the   estates." 
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Mr.  Russell^  and  Mr.  Anderdon,  on  behalf  of  Glass's 
assignees,  then  applied  for  costs  against  the  assignees  of 
the  Mundys  on  the  second  petition;  as  that  petition 
prayed  costs  against  Glass's  estate. 

The  Court,  however,  said  that  the  costs  of  both  sets 
of  assignees  must  be  paid  out  of  their  respective  estates, 
and  the  costs  of  the  bill-holders  out  of  the  fund. 


Gray'iinn  HaU,      The  case  was  in  the  paper  of  this  day  to  be  finally 

July  17. 

disposed  of. 


Erskine,  C.  J. — When  this  case  was  argued  on  the 
last  occasion,  I  gave  my  judgment  at  length  ;  but  one  of 
the  learned  judges  entertaining  some  doubt  on  the  point 
involved  in  it,  the  Order  was  not  to  be  drawn  up  until 
further  consideration.  After  a  careful  review  of  the 
whole  matter,  I  still  remain  of  the  same  opinion.  It  is 
unnecessary,  therefore,  to  repeat  what  I  before  said. 
The  claim  of  the  bill-holders  to  a  distribution  of  the 
fund  in  question,  I  then  observed,  was  not  founded  on 
any  legal  or  equitable  right  of  their  own,  but  on  the  ad- 
justment of  the  equities  between  the  two  estates  of  the 
Mundys  and  of  Glass. 

Sir  J.  Cross. — ^Wben  this  case  was  heard,  we  were 
told,  that  it  did  not  admit  of  a  moment's  hesitation ;  as 
we  had  nothing  to  do  but  to  follow  the  precedent  in 
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Warinff'a  case,  as  had  been  already  done  on  two  or 
three  similar  occasions.  It  did  not  then,  however,  ap- 
pear to  me,  that  that  would  be  doing  justice  between 
these  parties ;  and  I,  therefore,  wished  to  have  an  op- 
portunity of  carefully  comparing  the  facts  of  this  case 
with  those  of  the  former  cases,  to  see  if  any  material 
distinction  could  be  found  between  them.  Two  points 
are  established  on  the  authority  of  those  cases.  First, 
that  the  acceptor's  right  of  lien  on  the  property  in 
question  is  not  altered  by  his  bankruptcy ;  and  secondly, 
that  the  bill-holders  have  no  such  right,  unless  it  accrues 
to  them  as  the  necessary  result  of  an  equitable  adjust- 
ment between  the  two  estates  of  the  drawers  and  the 
acceptors.  Now,  as  between  those  two  parties  them- 
selves, matters  stood  thus :  bills  were  drawn  and  ac- 
cepted for  about  9000/.,  and  effects  to  the  full  amount 
were  placed  at  the  disposal  of  the  acceptor;  and  he 
alone  was  bound  to  pay  the  whole,  and  to  indemnify  the 
drawers.  But  instead  of  that,  and  in  violation  of  their 
contract,  he  appropriated  about  6000/.  to  his  own  use, 
and  was  insolvent,  and  could  give  no  indemnity  to  the 
drawers  against  their  liability  to  pay  the  6000/.  twice 
over.  It  is  in  this  state  of  things  the  question  arises, 
whether  the  drawers  can  reclaim  the  residue  of  their 
efiects,  or  the  acceptor  shall  retain  it  for  his  own  indem- 
nity, notwithstanding  his  default,  and  his  utter  inability 
to  indemnify  the  drawers.  Were  this  a  new  case,  I 
should  be  inclined  to  think  the  acceptor  had  no  such 
right,  nor  consequently  the  bill-holders ;  and  that  the 
property  in  question  should  be  distributed  equally  among 
them,  and  all  the  other  creditors  of  the  drawers,  accord- 
ing to  the  general  rule  in  bankruptcy.  Waring  s  case  is 
admitted  to  have  introduced,  for  the  first  time,  a  new 

Y  2 


1837. 


Kx  ptrte 
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aod  otheri : 

and 

Kx  parte 
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and  otheri : 

and 

£x  parte 

GOWFR 

and  otben. 


and  anomalous  principle  of  equity,  which  was  adopted 
by  Lord  Eldon  after  six  months'  consideration,  though 
not  at  last,  as  he  said,  with  much  confidence  in  his  own 
opinion ;  but  as  I  cannot  find,  after  a  careftil  examina- 
tion, any  material  distinction  between  the  facts  of  that 
case  and  the  present,  I  feel  it  to  be  my  duty,  however 
reluctantly,  to  acquiesce  in  that  decision,  and  to  concur 
in  declaring  the  exclusive  right  of  the  bill-holders  to  the 
31 60/.,  in  dispute  between  these  parties;  but  the  proofs 
must  be  reduced  in  respect  thereof,  as  was  done  in 
Parr^Q  case,  one  of  those  to  which  I  have  adverted. 


The  Order  declared,  that  Messrs.  Hobhause  & 
Co.,  and  the  other  bill-holders,  were  entitled 
to  the  fiind  of  3150/.  Bs.  lOd. ;  that  Hobhause 
&  Co.  might  prove  for  the  balance  only  of  the 
bills  they  held  against  the  respective  estates 
of  the  Mundys  and  of  GlasSf  the  assigees  of 
the  Mundys  undertaking  to  abide  by  the  Order 
of  the  Court,  to  be  made  on  the  application  of 
any  other  bill-holder  similarly  circumstanced ; 
that  the  proofs  made  by  Hobhause  &  Co.,  and 
the  other  bill-holders,  in  respect  of  such  bills, 
be  reduced,  pro  tanto  ;  that  their  costs  should 
be  paid  out  of  the  fund,  and  the  costs  of  the 
assignees  out  of  the  respective  estates  of  the 
several  bankrupts. 
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In  the  matter  of  Kearsley. 

West  mi  niter, 
April  18. 

The  fiat  in  this  case  was  issued  on  the  20th  March^  The  Court  win 

not  extend  the 

and  the  Commissioners  met  to  open  it  on  the  5th  April ;  time  for  opening 
but  two  witnesses,  who  were  to  prove  the  act  of  bank-  the  witnesses  to 
ruptcy,  being  stated  to  be  on  different  journies,  the  Jf^bankruptcy 
Commissioners  adjourned  to  the  25th  April.  onTfferent  ^ 

journies,  and 
were  not  ex- 
Mr.  Armstrong  now  applied  for  an  Order,  that  the  PfS^***^  ™^"* 

time  for  opening  the  fiat  might  be  extended  for  a  fort-  for  the  opening 

would  expire  ; 

night,  on  an  affidavit  that  the  two  witnesses  were  still  the  application 

not  being  made 

on  their  journies,  and  were  not  expected  to  return  for  until  the  time 
some  days  after  the  time  for  opening  the  fiat  would  pired, audit 

not  being  shown 
expire*  ^hen  one  of  the 

witnesses  set 
out  on  his 

Erskine,  C.  J. — Your  affidavit  does  not  state  when  J°"™«y- 
one  of  the  witnesses  set  out  on  his  journey.     There  is 
nothing  to  show  that  he  might  not  have  attended  before 
the  Commissioners  on  the  5th  April. 

Sir  J.  Cross. — There  are  no  facts  stated  in  the  affi- 
davit, to  induce  us  to  depart  from  the  general  rule.  The 
parties  ought  to  have  been  more  vigilant,  and  not  have 
lain  by  until  the  time  for  opening  the  fiat  has  nearly 

expired. 

Motion  refused. 
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Westmiimler, 
April  18. 

An  application 
for  a  petition  to 
stand  over  will 
not  be  granted, 
unless  the  coun- 
sel for  the  other 
side  appears  to 
consent. 


Ex  parte  Brodie. — In  the  matter  of  Clarke. 

Mr.  HEATHFIELD,  on  the  part  of  the  petitioner, 
applied  for  this  case  to  stand  over^  generally.  He  stated, 
that  no  counsel  appeared  to  consent  on  behalf  of  the 
respondents ;  but  that  he  was  informed  by  the  solicitor 
who  instructed  him^  and  he  could  take  upon  himself  to 
assure  the  Court,  that  both  parties  had  arranged  for  the 
petition  to  stand  over. 


Erskine,  C.  J.  said,  that  the  Court  would  not  refuse 
the  present  application,  but  that  it  must  be  on  the 
responsibility  of  the  counsel  making  it,  that  the  other 
side  consented  to  the  motion  ;  and  added,  that  in  future 
such  an  application  would  not  be  granted,  without 
counsel  appearing  to  consent  to  the  postponement. 


Wettminiter, 

April  18,  and 

July  17. 

"Where  a  cre- 
ditor in  April 
save  notice  of 
his  intention 


Ex  parte  Lewis. — In  the  matter  of  Chifney. 


This  was  the  petition  of  a  judgment  creditor  to  annul 
the  fiat,  on  the  ground  of  fraud,  and  that  the  bankrupt 
Lf  Jndln^p-  ^^»  "^*  *  ixdAtx.  The  fiat  was  issued  in  March  1836, 
tember  opposed  ^^^j  ^^ie  bankrupt  was  described  in  it  as  a  "Livery-stable 
bankrupt's  pro-  keeper."    At  the  time  of  issuing  the  fiat,  an  action  was 

perty,butdfid  ^  o  » 

not  present  a      pending  against  the  bankrupt  at  the  suit  of  the  ped- 

petition  to  annul 

It  (on  the  ground  tioner,  who  was  a  solicitor,  in  which  the  petitioner  after- 

of  fraud  and  de- 
fect of  trading)   wards  obtained  judgment.  At  the  meeting  for  the  choice 

in  the  following  of  assignees  in  April  1836,  the  petitioner  attended  and 

year:  Held, 

that  this  delay  was  no  objection  to  the  petition,  notwithstanding  the  bankrupt  obtained  hit 
certificate  two  days  after  the  petition  waa  presented,  and  sales  had  also  been  made  under 
the  fiat. 

Semble,  that  a  livery-stable  keeper  is  not,  eo  nominef  a  trader  within  the  bankrupt  law. 
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gave  notice  of  his  intention  to  dispute  the  fiat ;  and  in        1 S37. 
July  following,  he  opposed  a  sale  of  the  bankrupt's  pro-       j^^  ^^ 
perty,  and  said  it  was  an  invalid  proceeding.     On  the        l-^wis. 
14th  July  in  last  year^  a  petition  was  presented  to  annul 
the  fiat  by  one  of  the  two  assignees ;  when  the  Court 
ordered  the  fiat  to  stand,  on  the  petitioning  creditor 
(who  was  also  the  other  assignee)  indemnifying  his  co« 
assignee  from  any  loss  he  might  sustain  from  the  fiat 
eventually  being  found  to  be  invalid.    The  present  peti- 
tion was  presented  on  the  3d  February  last,  and  on  the 
5th  February  the  bankrupt  obtained  his  certificate. 

Mr.  K.  Parker,  and  Mr.  Bacon,  on  the  part  of  the 
petitioner,  now  applied  to  the  Court  for  an  Order  to 
examine  witnesses  vivd  voce. 

Mr.  Swanston,  for  the  petitioning  creditor  and  the 
bankrupt.  This  application  comes  too  late.  The  Court 
will  consider  the  time  when  the  petition  was  presented, 
and  the  character  of  the  petitioner,  who,  being  an 
attorney,  ought  to  have  been  more  vigilant  in  presenting 
this  petition.  From  the  14th  July  in  last  year,  when 
the  former  petition  was  presented  for  a  similar  purpose, 
he  has  delayed  taking  any  step  in  the  matter  until  the 
3d  February  in  this  year,  which  was  only  two  days 
before  the  bankrupt  obtained  his  certificate.  The  peti- 
tioner should  be  left  to  his  remedy  at  law.  lErskine,  C.  J. 
How  can  the  question  of  trading  be  tried  in  an  ac- 
tion at  law  against  the  bankrupt,  when  the  Bankrupt 
Act  says,  that  the  certificate,  after  allowance,  shall  be 
suflicient  evidence  of  the  trading  ?  (a)]  By  that  enact- 
ment, therefore,  the  legislature  intended  that  the  question 

(ti)  See  6  Geo,  4,  c.  16,  s.  126. 


320  CASES  IN  BANKRUPTCY. 

18S7.  should  never  be  raised,  after  the  bankrupt  has  obtained 
,,      ^^        his  certificate.     [Erskine,  C.  J.     No ;   the  enactment 

L^wis.  Q||]y  applies  to  an  action  brought  against  the  bankrupt 
by  a  creditor,  who  could  have  proved  his  debt  under  the 
commission.  The  very  ground  of  the  present  application 
is,  that  the  petitioner  could  not,  in  an  action  at  law 
against  the  bankrupt,  try  the  validity  of  the  fiat.] 

Mr.  Anderdon,  for  the  assignee,  who  had  been  indem- 
nified by  the  petitioning  creditor.  The  Court  will  not 
forget  in  this  case,  that  Mr.  Leivis,  the  petitioner,  is  a 
professional  man ;  and  that,  after  attending  the  several 
meetings  under  the  bankruptcy,  and  being  present  at  the 
choice  of  assignees  in  April  of  last  year,  when  he  gave 
notice  of  disputing  the  fiat,  he  lies  by  till  February  in 
this  year,  before  he  presents  this  petition.  During  this 
interval,  a  period  of  no  less  than  ten  months,  various 
sales  must  have  taken  place  under  the  bankruptcy ;  and 
the  Court  will  not  now  invalidate  these,  after  so  unreason- 
able a  delay  on  the  part  of  the  petitioner.  In  Ex  parte 
Edwards  (a).  Lord  Eldon  reftised  to  supersede  a  com- 
mission, even  for  fraud,  where  purchases  had  been  made 
under  it. 

Mr.  Parker  was  not  called  on  to  reply. 

Erskine,  C.  J. — This  is  a  petition  by  a  creditor  to 
annul  a  fiat,  on  the  ground  of  fi'audulent  concert  between 
the  bankrupt  and  the  petitioning  creditor,  and  that  the 
bankrupt  was  not  a  trader.  It  has  been  urged  in  oppo- 
sition, that  the  petitioner  comes  too  late  to  make  such 
an  application.     But  on  what  ground  does  an  objecUon 

(a)  10  Vei.  104. 
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of  this  nature  rest?    Simply  on  this ;  that  the  Court  will        1 837. 
not  encourage  one  party  to  lie  by  and  deceive  the  other       ^^    ^ 
by  any  apparent  acquiescence,  from  his  own  inactivity  or       Lkwi». 
neglect     But  here  it  is  stated  by  the  respondent  him- 
self, that  the  petitioner,  so  long  ago  as  the  choice  of 
assignees,  gave  notice  that  he  meant  to  dispute  the  fiat. 
And  in  July  last,  one  of  these  very  assignees,  who  now 
opposes  this  application,  applied  himself  to  the  Court 
for  an  Order  to  annul  the  fiat.     If  the  fact  can  be  made 
out,  as  alleged  by  the  petitioner,  that  this  is  a  fraudulent 
fiat,  taken  out  for  the  bankrupt's  purposes,  the  assignees 
have  no  right  to  oppose  this  course  of  proceeding  on  the 
part  of  the  petitioner. 

Sir  John  Cross. — I  concur  in  opinion  with  his  Honor 
the  Chief  Judge  ;  and  I  cannot  help  saying,  it  is  some- 
what remarkable,  that  one  of  the  assignees,  who  now 
contends  for  the  validity  of  the  fiat,  applied  last  July 
for  an  Order  to  annul  it.  With  respect  to  the  delay 
that  has  been  imputed  to  the  petitioner,  it  appears  that 
in  September  last  he  opposed  the  sale  of  the  bankrupt's 
property,  saying  that  it  was  altogether  an  invalid  pro* 
ceeding.  I  think  there  has  been  no  unnecessary  delay 
on  the  part  of  the  petitioner,  and  that  he  is  entitled, 
either  to  a  viv&  voce  examination,  or  to  have  the  case 
submitted  to  a  jury. 

Sir  George  Rose. — I  think,  that  the  petitioner  has  a 
right  to  have  the  charge  he  has  brought  before  the 
Court  put  into  a  proper  course  of  investigation.  The 
objections  raised  to  the  petition  cannot  be  supported. 
Nothing  has  been  done  yet  in  declaring  a  dividend 
under  the  fiat ;  and  therefore  there  is  no  inconvenience 
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1837.       on  that  ground.    The  petitioner  here  claims  agidnst  the 

Ex  parte       assignees,  and  not  against  the  bankrupt     The  proper 

Lewis.        course  wiU  be  to  direct  two  issues :  Ist,  Whether  the 

bankrupt  was  a  trader ;  and  ^dly.  Whether  there  was 

any  fraudulent  concert  between  the  bankrupt  and  the 

petitioning  creditor. 

The  Order  was,  that  the  parties  should,  on  the 
16th  June  next,  proceed  to  a  trial  at  law  in 
this  Court  on  two  issues;  Ist,  Whether  the 
bankrupt  was  a  trader  when  the  fiat  was 
issued ;  and  ^ly,  Whether  the  fiat  was  issued 
fraudulently,  or  in  concert,  between  the  peti- 
tioning creditor  and  the  bankrupt;  in  which 
first  issue  the  petitioning  creditor  was  to  be 
plaintifi*,  and  the  present  petitioner  the  de* 
fendant ;  and  in  the  second  issue  the  petitioner 
was  to  be  plaintiff,  and  the  petitioning  creditor 
the  defendant;  with  liberty  for  the  assignees  to 
attend  the  trial  of  such  issues:  that  the  re- 
spective parties  and  the  bankrupt  might  be  ex- 
amined on  the  trial,  as  well  as  all  persons  who 
had  made  affidavits  in  the  matter,  without  any 
objection  on  the  ground  of  their  being  cre- 
ditors; that  the  proceedings  under  the  fiat, 
and  all  papers,  should  be  produced  at  the  trial, 
upon  reasonable  notice  to  be  given  by  the 
party  requiring  such  production ;  and  that  fur- 
ther directions  and  costs  should  be  reserved ; 
with  liberty  for  either  party  to  apply. 


Cray'ilnnHali,      The  trial  having  taken  place  on  the  day  mentioned  in 

July  17.  - 

the  above  Order,  and  the  jury  having  found  a  verdict 
that  the  bankrupt  was  not  a  trader ; 
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Mr.  Swanstoiiy  on  the  part  of  the  petitioning  creditor,        1837. 
now  moved  for  a  new  trial,  on  the  ground  that  the  ver-       ^^^^ 

Kz  parte 

diet  was  contrary  to  evidence,  and  to  the  summing  up  of  Lbwu. 
the  learned  Judge.  The  evidence  at  the  trial  was,  that 
the  bankrupt  was  employed  as  a  jockey  in  riding  and 
training  race-horses  for  members  of  the  Jockey  Club ; 
and  that  at  the  races  at  Newmarket,  for  the  convenience 
of  the  persons  who  employed  him,  he  occasionally  took 
in  their  horses  to  bait  in  his  stables,  and  also  provided 
accommodation  for  their  carriages.  On  this  evidence^ 
he  now  contended,  that  the  bankrupt  was  a  trader  within 
the  bankrupt  law,  as  a  livery-stable  keeper,  by  buying 
and  selling  provender  for  the  use  of  those  horses  belong- 
ing to  the  persons  who  employed  him. 

Erskine,  C.  J. — I  cannot  say,  in  this  case,  that  the 
jury  have  come  to  a  wrong  conclusion.  A  liveryrstable 
keeper  is  not,  eo  nomine,  within  the  description  of  per- 
sons specified  in  the  act  of  parliament,  as  persons  liable 
to  be  made  bankrupt;  but  it  is  not  necessary  on  the 
present  occasion  to  give  an  opinion,  whether  a  common 
livery-stable  keeper  is  a  trader,  within  the  meaning  of 
the  act.  I  should  be  inclined  to  say,  however,  if  his 
buying  and  selling  hay  and  corn  be  merely  incidental  to 
his  occupation  of  a  livery-stable  keeper,  and  the  pro- 
vender be  used  merely  for  the  horses  he  has  taken  in  at 
livery,  that  it  is  not  a  buying  and  selling  within  the  act 
of  parliament. 

Sir  John  Cross  concurred. 

Sir  George  Rose. — The  essential  question   to  be 
looked  at  in  this  case  is,  not  whether  a  livery-stable 
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Ex  parte 
Lewis. 


keeper,  ex  vi  termini^  may  be  made  a  bankrupt, — but 
whether  there  was  an  out-door  selling  of  hay  and  com 
to  any  person,  independently  of  the  occupation  of  a 
liveryo stable  keeper;  for  the  defendant  here  only  took  in 
horses  of  particular  persons,  and  not  generally. 


Motion  refused  (a). 

(a)  But  see  Martin  v.  Nightingale,  3  Biog.  421  ;  Cannan  v.  Denow,  10 
Bing.  292. 


Wutmintter, 
Apnl2\. 

Where  the 
bankrapt  went 
to  New  Sooth 
Wales  00  busi- 
ness,  leaviog  a 
geoeral  power 
of  attorney  with 
his  clerk  to  act 
for  him  in  his 
absence,  but 
left  no  provision 
for  the  payment 
of  bills  falling 
due  during  his 
absence:  tield, 
that  this  was 
an  act  of  bank 
ruptcy. 


Ex  parte  Kilner. — In  the  matter  of  Bryant. 

XHIS  was  a  petition  by  a  creditor  to  reverse  the  ad* 
judication,  on  the  ground  that  the  bankrupt  had  not 
committed  an  act  of  bankruptcy,  by  living  and  remsdning 
abroad.  It  appeared,  that  the  bankrupt  had  gone  to 
Sydney,  in  New  South  Wales,  where,  it  was  alleged,  he 
had  a  house  of  business ;  and  that,  previous  to  his  de- 
parture, he  gave  a  general  power  to  his  clerk  to  act  for 
him  in  his  absence.  But  several  bills  of  exchange, 
which  he  had  accepted,  fell  due  during  his  absence,  for 
the  payment  of  which  he  had  made  no  provision ;  nor 
did  it  appear  that  he  had  informed  his  servants,  or  his 
creditors  in  general,  of  his  intention  to  go  abroad. 


Mr.  Tvnss,  and  Mr.  Wilcock,  in  support  of  the  pe- 
tition, contended,  that  it  could  not  be  inferred,  from  the 
bankrupt  going  abroad  to  look  after  his  lawful  business, 
that  he  went  with  intent  to  delay  his  creditors ;  and  that 
'  his  giving  a  power  of  attorney  to  his  clerk,  to  act  for 
him  in  his  absence,  plainly  showed  that  such  was  not 
his  intention. 
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Mr.  Bethell,  and  Mr.  Anderdon,  contri,  were  stopped        1887. 


by  the  Court.  Ex  parte 

KiLNER. 

Erskine,  C.J. — If  the  delay  of  the  bankrupt's  cre- 
ditors was  the  inevitable  consequence  of  his  absence,  he 
must  be  taken  to  have  intended  what  was  the  necessary 
effect  of  his  own  act.  Here,  it  appears,  that  various 
bills  fell  due  during  his  absence,  and  that  he  had  made 
no  provision  for  the  payment  of  them.  He  does  not 
even  acquaint  his  servants,  or  his  creditors,  with  his  in- 
tention to  go  abroad.  Then,  when  we  find  that  the 
necessary  consequence  of  his  going  was  the  delay  of 
his  creditors,  we  are  bound  to  infer  that  such  was  his 
intention. 

Sir  John  Cross. — The  act  of  parliament,  by  which 
this  Court  is  constituted,  gives  the  bankrupt  power  to 
petition  the  Court  to  reverse  the  adjudication;  but  it 
does  not  give  a  creditor  that  power  (a).  But  as  the 
facts  are  now  before  the  Court,  it  is  better  for  us  to  de- 
cide this  case  upon  the  merits ;  and  on  these  I  perfecdy 
agree  with  the  opinion  of  the  Chief  Judge. 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs. 

(a)  See  I  &  2  WiU.  4,  c  56,  s.  17. 
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1837. 


Ex  parte  Saunders. — In  the  matter  of  Kearsley. 

Westminster, 
Apnl2l. 

Where  an  ap.      1  HIS  was  a  motion  to  annul  a  fiat  directed  to  Country 

itlicatioD  was 

made,  on  the  Commissioners^  for  want  of  prosecution.  It  appeared, 
the  issuing  o7a  ^^^^  ^^^  ^^^  ^^  question  had  issued  on  the  20th  March, 
the  c^mon  ^^^  ^nd  that  the  time  for  opening  it  expired  on  the  17th 
i?for  want  of*  April.  On  the  following  day,  application  was  made  at 
prwecution.       the  Bankrupt  Office,  for  the  common  Order  to  annul  this 

and  for  another  ^ 

fia^  »J>«*  before   fiat,  and  for  a  new  fiat,  on  behalf  of  another  petitioning 

the  Order  and  \  '  r  © 

the  second  fiat    creditor ;  when  the  Order  was  accordingly  drawn  up, 

were  delivered 

out  of  the  office,  dated  the  18th  April,  and  was  ready  to  be  delivered  out 

notice  was  given      ^-         ^^  i«^iA.t»i  •  #•! 

that  the  first  fiat  ot  the  omce  On  the  19th  April.  In  the  morning  of  that 
ed  on  the^i^th  day,  however,  before  the  Order  to  annul  was  delivered 
allowed  *he°firet  *^  ^^^  second  applicant,  notice  was  sent  to  the  office, 
Seretei^'  *^*  ^®  ^^s^  fi^^  ^^^  ^^^^  opened  on  the  18th  April; 
nuiia  /Wei  in  the  upon  which  the  officer  refused  to  deliver  the  Order  to 

party  issuing  it,      ^ 

upon  condition,  annul.     Notice  was  then  given  to  the  solicitor,  who 

however,  of  his  ^ 

paying  all  the     issued  the  first  fiat,  of  this  present  motion;  which  was 

costs  of  the  ap- 
plication for  the  to  direct  that  the  Order  for  annulling  the  first  fiat  might 

second  fiat,  and 

of  the  motion     be  delivered  out  of  the  office,  and  that  a  new  fiat  might 

to  annul  the        ,      .  . 

first.  be  issued. 

Mr.  S.  Sharpe,  in  support  of  the  motion.  A  Country 
Commission  is,  by  the  General  Order  (a),  supersedable 
for  want  of  prosecution,  at  the  expiration  of  twenty-eight 
days ;  and  the  practice  has  been  uniform  from  the  first 
existence  of  the  Order,  to  supersede  on  the  30th  day,  upon 
the  application  of  another  creditor  made  on  the  29th,  un- 
less notice  lias  been  previously  given  on  the  29th  of  the 
adjudication.    This  was  determined  in  -Er  parte  Hender- 

(o)  Lord  Loughborough's  General  Order,  26th  June  1793, 
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i(m(a)f  where  the  bankruptcy  was  even  found  on  the  1837, 
28th  day ;  but  no  notice  having  been  given  of  it  at  the  ^^ 
Bankrupt  Office  till  two  days  afterwards,  the  commis-  Saunders. 
sion  was  held  to  be  supersedable  within  the  General 
Order,  although,  by  the  course  of  post  from  the  place 
where  the  commission  was  opened,  an  earlier  communi- 
cation was  impossible.  No  notice  having  been  given  in 
this  case  until  the  30th  day,  and  a  previous  application 
having  been  made  for  a  second  fiat  on  the  ^th  day,  the 
second  fiat  ought  to  be  preferred.  The  practice  in  the 
oflBce  is,  to  prepare  a  new  fiat  for  any  party  applying  for  it 
on  the  29th  day,  and  the  Order  to  annul  is  also  drawn  up 
on  the  same  day ;  but  they  are  not  delivered  out  of  the 
office  until  the  30th  day,  for  the  purpose  of  allowing 
the  whole  of  the  29th  day  to  the  party  presenting  the 
first  fiat,  to  send  notice  to  the  office  of  its  having  been 
opened.  In  the  present  case,  however,  the  first  fiat  was 
not  even  opened  until  the  29th  day.  It  is  of  course  for 
any  person,  except  the  bankrupt,  to  annul  a  fiat  for  want 
of  prosecution,  by  application  at  the  Bankrupt  Office ; 
£!x  parte  Gale  (&)•  A  fiat  ought  to  be  opened,  without 
waiting  for  the  utmost  limit  of  the  time  allowed  by  the 
General  Order ;  Ex  parte  Mavor  (c).  The  present  case 
is  distinguishable  from  Ex  parte  Freeman  (rf),  Ex  parte 
Sappit  (e),  and  Ex  parte  Ellis  (/),  where  the  strictness 
of  the  General  Order  has  been,  under  peculiar  circum- 
stances, relaxed.  The  Order  to  annul  having  been  ac- 
tually made  on  the  29th  day,  the  delivery,  or  non-delivery 
of  it,  out  of  the  office,  cannot  affect  its  validity. 

(a)  2  Rose,  190.  (d)  1  Rose,  380  ;  1  Vcs.  &  B.  41. 

(b)\  G.&J.  43.  (6)Buck,81. 

(e)  19  Ves.  642.  (/)  7  Vcs.  135. 
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ISS7,  Mr.  Swanston,  contra.     Although  the  fiat  was  not 

Ex  parte       Opened  until  the  29th  day,  it  was,  in  fact,  opened  at  a 
SAUNDtRs.     period  of  that  day  before  the  Order  to  annul  was  made. 
The  Order,  therefore,  ought  not  to  be  issued. 

Erskine,  C.  J. — As  no  mala  fides  has  been  imputed 
to  the  party  prosecuting  the  first  fiat,  I  think  that 
fiat  may  proceed.  But,  as  he  delayed  the  adjudication 
until  it  was  too  late  to  give  notice  to  the  officer  on  the 
29th  day,  which  according  to  the  practice  he  ought  to 
have  done,  he  must  pay  the  present  applicant  all  the 
costs  of  the  second  fiat,  and  of  this  motion. 

Sir  John  Cross  concurred. 

Sir  George  Rose. — If  the  petitioning  creditor  under 
the  first  fiat  had  ofiered  to  pay  all  the  costs  of  the  appli* 
cation  for  the  second,  before  this  motion  was  made,  then 
those  costs  alone  would  now  be  ordered  to  be  paid  by 
him ;  but  as  no  such  ofier  was  made,  the  costs  of  this 
motion  must  be  included  in  the  Order. 


Wuimintur,  Ex  parte  Stirk. — In  the  matter  of  Stirk. 

Aj»rU2\,  ' 

The  Court  will    XHIS  was  a  petition  by  the  bankrupt,  for  an  Order  to 

not  extend  the.  i.n  »  >»       n       n        i  a 

time  for  opening  enlarge  the  time  for  openmg  the  nat  for  the  space  of 
the  applicaUon  fourteen  days,  on  the  ground  of  the  pending  of  a  treaty 
Sngcre^torTor   ^^^  Composition  with  his  creditors. 

of  the  bankrupt, 
merely  because 

**Siati^forT  ^^'  ^^^^^^^y  *"  support  of  the  petition,  said,  that 
co"jF»»*>on       the  petitioning  creditor  consented  to   the  application; 

ditort. 
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that  there  had  been  a  meeting  of  the  bankrupt's  ere-        1837. 

ditors,  on  the  subject  of  his  affairs,  and  all  but  five  £^^^ 

agreed  to  accept  a  composition;  and  those  five,  it  was  Sti». 
expected,  would  come  into  the  arrangement. 

Sir  Georob  Rose  referred  to  Ex  parte  Master^ 
sum  (a),  where  Lord  EUton  reprobated  the  practice  of 
striking  a  docket,  for  the  purpose  of  compelling  a  com* 
position,  and  said,  that  he  would  not  aid  such  a  pro- 
ceeding. 

Mr.  Swanston,  That  case  appears  to  make  rather  in 
my  ikvour  than  against  roe ;  for  there  the  application 
was  made  on  the  part  of  the  creditor,  and  was  an  at- 
tempt to  force  the  bankrupt  to  pay  the  remaining  in- 
stalments of  the  composition,  which  he  had  previously 
entered  into  with  the  creditor;  and  Lord  Eldon  said,  he 
did  not  approve  of  the  use  of  a  commission  of  bank- 
rupt to  grind  an  unfortunate  man.  But  here  the  appli- 
cation is  made  on  the  part  of  the  bankrupt ;  so  that  the 
reasons  given  by  Lord  Eldon^  for  refusing  the  applica- 
tion in  that  case,  do  not  apply  to  this.  I  think  I  can 
pledge  myself  to  produce  a  case,  where  Lord  Eldon 
granted  an  injunction  against  the  issuing  of  a  commis- 
sion, on  the  ground  that  it  might  be  used  as  an  act  of 
oppression  against  the  bankrupt.  The  Vice-Chancellor 
has  frequently  made  an  Order  of  the  description  now 
sought  for,  on  the  bankrupt's  application. 

Erskine,  C.  J. — In  Ex  parte  Dowton{b\  this  Court 
refused  to  grant  further  time  to  the  petitioning  creditor 

(•)  18  Vei.  29S.  (6)lDete.  &C.  111. 

VOL.  n.  z 
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1837.  for  opening  a  fiat^  merely  because  he  had  been  negoti- 
^'^      ating  for  a  composition  with  the  general  body  of  the 

Stihk.  creditors.  And  although  there  is  a  dictum  in  that  case, 
in  favour  of  such  an  application  at  the  instance  of  the 
bankrupt,  yet  I  think  it  is  the  safer  course  to  refuse  ap- 
plications of  this  kind,  both  from  the  bankrupt  and  the 
petitioning  creditor,  unless  under  very  peculiar  circum- 
stances. 

• 

Sir  John  Cross. — In  this  case  the  bankrupt  himself 
makes  no  affidavit,  but  gets  the  solicitor  to  do  this ;  who 
can  only  know  the  facts  from  the  bankrupt*  Besides, 
there  are  probably  several  creditors,  who  might  issue 
another  fiat,  if  the  present  one  is  not  opened. 

Sir  George  Rose. — There  is  not  much  difficulty  in 
deciding,  as  to  what  the  practice  has  been  on  applications 
of  this  nature  by  the  petitioning  creditor.  And  although 
the  bankrupt  may  be  so  situate  with  respect  to  contracts, 
as  to  induce  the  Court  to  enlarge  the  time  for  opening, 
on  his  application,  yet  the  present  is  not  a  case  of  that 
description. 

Application  refused. 


Ex  parte  Williams. — In  the  matter  of  Hobling. 

UpoD  a  petitkm  I^HIS  was  the  pfjj^tion  of  a  landlord,  that  the  assignees 
lu^  dSST**  wilder  the  fiat  might  be  ordered  to  elect,  whether  they 
wuTaraa^      would  accept  or  reject  a  lease  granted  to  the  bankrupt. 

nrjeetaletM, 

and  the  assignees  elect  to  reject  it, — if  there  b  soine  mson  to  suspect  diat  the  leaM  b 
void*  and  that  the  laodlord  had  no  title  to  grant  it,  the  Court  will  not  order  the  aasignees  to 
deliver  op  pooessioii  of  the  premises,  but  merely  to  deliver  up  the  lease. 
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Mr.  SwamsUm  appeared  ia  support  of  tbe  petition.  18S7. 


Ex  pftrte 

Mr.  Wrigki^  amiriL  This  is  a  case,  in  which  the  Wiixiam*. 
Court  will  not  think  it  proper  to  interfere.  The  pre- 
mises in  qoestioQ  are  held  under  a  lease  from  the 
Marquis  of  Wimekesier;  the  bankrupt  himself  is  the 
original  lessee,  and  afterwards  mortgaged  the  property 
to  the  petitioner,  who  regranted  a  lease  of  it  at  an  in- 
creased rent  to  the  bankrupt.  The  whole  contriTanoe 
was  to  enable  the  petitioner  to  get  seven  and  a  half  per 
cent,  for  the  money  he  advanced  on  mortgage.  It  was 
t  mere  shift  to  erade  the  penalties  for  usury ;  the  mort- 
gage and  subsequent  lease  are  therefore  both  void,  and 
the  petitioner  has  no  title ;  Doe  d.  Titford  v.  C&ojr- 
ierf(a). 

The  Court  asked  Mr.  Swanston,  if  he  would  submit 
the  whole  question,  as  to  the  usury,  to  the  jurisdiction  of 
the  Court. 

Mr.  SwaMstam.  The  petitioner  cannot  submit  to  do 
this ;  because,  in  bankruptcy,  if  usury  exists,  the  whole 
transaction  is  void ;  whereas,  in  equity,  terms  would  be 
imposed  on  the  party  setting  up  the  usury.  This  Court 
has  no  jurisdiction,  on  the  present  occasion,  to  deal  with 
the  question  of  usury. 

Ehskine,  C.  J. — ^Then  the  Court  will  not  assist  the 
petitioneTt  by  making  any  Order,  in  the  present  instance* 
on  the  assignees  to  deliver  up  the  premises,  but  will 
merely  order  them  to  elect.     If  they  reject  the  lease, 

(•)4Campb.  I. 

zS 
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1 837.        and  the  petitioner  applies  for  an  order  on  them  to  de- 
Ex  Mrte       ^^^^^  ^P  ^^^  premises,  then  the  defence  of  usury  arises. 

WlLUAM». 

Sir  John  Cross. — The  act  of  parliament  authorizes 
the  Court  to  make  such  Order  as  it  thinks  fit ;  and  yet 
the  petitioner  contends,  we  have  no  jurisdiction  as  to 
the  question  of  usury.  It  appears  to  me^  that  the  whole 
matter  is  now  before  the  Court,  and  that  we  may  make 
any  Order  that  is  just. 

Sir  George  RosE.~The  Court  is  bound  to  hold  an 
even  hand  between  these  pardes.  The  common  Order 
to  elect  will  not  affect  the  objection  of  the  assignees ; 
they  may  reject  the  lease,  and  yet  the  legal  title  may  not 
be  in  the  petitioner,  so  as  to  enable  him  to  take  the 
property  from  them.  For,  if  the  petitioner  proceeds 
in  ejectment  against  them,  they  may  have  a  good  de- 
fence, on  the  ground  of  usury.  But,  before  the  pe- 
titioner brings  his  action,  he  ought  to  know,  whether  he 
is  to  proceed  against  the  assignees,  or  the  bankrupt ; 
and  therefore  the  assignees  are  bound  to  elect.  They 
may  aflerwards  present  a  petition  to  this  Court,  and  then 
the  petitioner  must  submit  to  any  Order  we  may  make. 
If  tlie  Order  should  be  for  delivery  up  of  the  premises, 
it  would  not  be  without  equitable  conditions  imposed  on 
the  petitioner. 

Erskine,  C.  J. — I  think  the  petitioner  is,  in  the  first 
instance,  entitled  to  an  Order  on  the  assignees  to  make 
their  election,  whether  they  will  accept  or  reject  the 
lease.    The  question  of  usury  may  be  settled  hereafter* 

Mr.  Wright.  In  that  case,  the  assignees  will  make 
their  election  now,  and  reject  the  lease. 


WlLLUM«. 
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Erskine,  C.J. — Then  the  Court  will  make  an  Order        18^7. 
that  the  assignees  shall  deliver  up  the  lease,  but  not  the       £,  p^^^ 
|)os8ession  of  the  premises,  to  the  petitioner;  leaving  the 
last  question  open  for  further  consideration. 

Mr.  Swanston  declined  taking  that  Order,  and  pro- 
posed that  the  petition  should  be  dismissed. 

Petition  accordingly  dismissed,  with  costs. 


Ex  parte  Carlon. — In  the  matter  of  Birks.  _.     . 

WrtttntfUttt', 

This  was  the  petition  of  an  equitable  mortgagee  for  Od  the  petition 

the  sale  of  the  property,  and  that  the  assignees  might  ro'^JJJ^'^4^*fw\ 

return  to  the  petitioner  the  amount  of  the  rent  received  "Jji^^J'o^'lJj 

by  them  since  the  bankruptcy.      In  August  1832  the  »ho  assignees  to 

•^  r    y  ©  return  the  rents 

petitioner  lent  the  bankrupt  300/.,  upon  the  deposit  of  fcceived  since 
the  deeds  relating  to  the  property ;  and  the  petitioner 
leoeived  half  a  year's  rent  before  the  bankruptcy.  The 
fiat  issued  in  August  1833;  upon  which  the  official 
assignee  gave  notice  to  the  tenant  not  to  pay  the  peti- 
tioner any  more  rent,  and  received  the  rent  subsequently 
due. 

Mr.  Ckandkss,  and  Mr.  Bethell,  in  support  of  the 
petition,  said  the  whole  question  was,  who  was  to  have 
the  rents  and  profits  from  the  bankruptcy? 

Mr.  Swanston^  contri. 

The  Court  refused  to  make  any  but  the  common 
Order,  the  petitioner  having  given  no  notice  to  the 
tenants. 


SS4 
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18S7. 


Wntmintiert 
April  21. 

"Where  three  of 
the  Commis- 
tionert  were 
dead,  the  Court, 
oa  the  applica- 
tion of  the  bank- 
rupt, made  an 
Order  on  the 
petitioning  cre- 
ditor to  renew 
the  fiat  within  a 
fortuight;  and 
in  case  of  his 
defanlt,  then 
that  the  bank- 
rupt might  re- 
new the  fiat  in 
the  name  of  the 

Sttitioning  cre- 
tor. 


Ex  parte  Bristow. — In  the  matter  of  Bristow. 

XHIS  was  the  petition  of  the  bankrupt,  informdpctu^ 
peris,  for  a  renewed  fiat  to  be  directed  to  a  Commis- 
sioner in  London.  The  original  commission  issued  seven 
years  ago,  and  was  directed  to  Commissioners  in  the 
country,  three  of  whom  were  since  dead.  There  were 
only  two  creditors,  one  of  whom  was  an  attorney  and 
petitioning  creditor,  and  the  father  of  the  other  creditor 
was  chosen  assignee,  at  whose  suit  the  bankrupt  had 
been  since  imprisoned.  The  application  was  made  by 
the  bankrupt,  with  a  view  to  the  obtaining  of  his  cer- 
tificate. 


Mr.  Archbold  appeared  in  support  of  the  petition. 
Mr.  Swanstofiy  contrd. 

The  Court  granted  an  Order,  in  the  first  instance, 
on  the  petitioning  creditor,  to  renew  the  fiat  i^nthin  a 
fortnight;  and  if  he  omitted  to  do  so,  then  that  the 
bankrupt  might  renew  the  fiat  in  the  name  of  the  peti- 
tioning creditor. 


Sams  day. 


Ex  parte  Phillips. — In  the  matter  of  Wright. 
An  executor      XHE  bankrupt  was  the  acting  one  of  three  executors, 

may  prove 

against  a  bank-  and  was  considerably  indebted  to  the  testator's  estate. 

rupt  co-execu-     _,,  .  .  .  .  . 

tor,  without  an    I  nis  was  a  petition  by  his  two  co-executors,  to  prove  for 
trustee  against    the  amount  of  the  balance  due  from  him,  after  having 

applied  to  the  Commissioners  for  that  purpose;  but  they 


his  co-trustee. 
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thought  that  the  proof  could  not  be  admitted,  without  an 
Order  of  this  Court. 

Mr.  Bird  appeared  in  support  of  the  petition. 

The  Court  sud,  that  the  petitioners  might  have 
proved  without  any  Order ;  for  though  one  trustee  cannot 
prove,  without  his  co-trustee  joining  him  in  the  proof, 
yet  one  executor  may  prove  without  his  co-executor. 

Mr.  JBird  then  applied  for  costs  out  of  the  estate. 

The  Court,  however,  thought  that  as  the  Commis- 
sioners had  refused  to  receive  the  proof,  and  it  did  not 
appear  that  the  assignees  had  opposed  the  admission  of 
it,  the  petitioner  was  not  entitled  to  demand  costs  out  of 
the  estate. 

Order  made  as  prayed,  but  without  costs. 
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1857. 


Ex  parte 

PlIlLUPS. 


Ex  parte  John  Edward  Spicer  and  others. — In  the 
matter  of  Zachary  Allnutt. 

Westminiter, 
April  24. 

IHIS  was  the  petition  of  mortgagees,  to  be  declared  Thebaoimipt 

•  11  .     /»  1111     ^®^*^  ***«  1^*®  of 

entitled  to  certain  fixtures  mortgaged  to  them  by  the  a  paper  mill, 

1      «         ^  with  the  use  of 

Oanltrupt.  certain  ma- 

chinery  and  fix- 
tares,  which  were  to  be  delivered  up  to  the  lessor  at  the  end  of  the  term,  subject  to  a  proviso, 
that  ao  allowance  was  to  be  made  to  or  by  the  bankrupt,  according  to  their  improved  or  dimi- 
nished value ;  and  there  was  a  proviso  to  restrain  him  from  assigning  without  the  licence  of 
the  letsor.  The  bankrupt,  after  making  some  additions  to  the  fixtures,  assigned  them,  but  not 
the  mill,  to  the  petitioners,  by  way  of  mortgage  foi  securing  a  sum  of  money ;  and  the  assignees 
under  the  fiat  sold  the  bankrupt  s  interest  in  the  mill  and  the  fixtures  for  the  remainder  of  the 
term.  Held,  that  the  assignees  were  bound  to  account  to  the  mortgagees  for  the  value  of  the 
bankfupt'a  interest  in  the  nxtuies. 
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1837.        signees  of  the  bankrupt  are  not  entitled  to  these  fixtures. 

Ex  parte      ^  against  the  mortgagees.    It  is  clear,  that  they  are  not 

ai^"^^       goods  and  chattels,  within  the  provision  of  the  Bankrupt 

Act  as  to  reputed  ownership  (a).     This  was  settled  by 

the  case  of  Clark  v.  Crownshaw  (&),  the  £u;ts  of  which 

are  very  nearly  similar  to  those  of  the  present 

Mr.  ChatuUesi,  and  Mr.  Bacon,  for  the  assignees. 
This  is  a  very  extraordinary  case ;  for,  by  the  indenture 
of  28th  August4836,  the  bankrupt  assigned  the  fixtures 
belonging  to  the  two  mills,  without  any  interest  what- 
ever in  the  mills  themselves,  or  giving  any  right  of  entry 
to  the  mortgagees,  for  the  purpose  of  taking  possession 
of  the  fixtures,  in  case  of  default  made  in  the  payment 
of  the  money  due  on  the  mortgage.  In  each  of  the 
leases  granted  to  the  bankrupt  of  the  two  mills,  there 
was  contained  a  proviso  to  restrain  him  fi-om  assigning, 
without  the  consent  of  the  lessor ;  and  as  the  bankrupt 
could  not  legally  assign  either  of  the  mills  without  such 
consent,  the  assignment  is  not  good  for  the  fixtures, 
which  are  part  of  the  freehold  of  the  mills — the  fixtures 
being  merely  substituted  for  the  mills  to  which  they 
respectively  belong,  when  the  mortgage  was  made  by 
the  bankrupt  to  the  petitioners. 

Mr.  Swanston  was  not  called  on  to  reply. 

Erskine,  C.  J. — In  Clark  v.  Crownshaw  it  certainly 
was  held,  that  a  tenant's  fixtures  are  not  goods  and 
chattels,  within  the  meaning  of  the  72d  section  of  the 
Bankrupt  Act.  Whatever  interest,  therefore,  the  bank- 
rupt, as  tenant,  had  in  these  fixtures,  he  mortgaged  to 

(a)  See  Gto.  4,  c.  16,  s.  72.  (6)  3  6.  &  Adol.  804. 


andothen. 
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the  petitioners.  It  appears,  that  the  fixtures  were  the  1 837. 
actual  property  of  the  landlord,  and  were  merely  let  to  ^"^ 
the  bankrupt  with  the  mills,  to  which  they  respectively  _^'*^^^ 
appertained ;  he  had,  therefore,  only  a  right  to  use  them 
during  the  term  of  his  lease.  But  this  right  was  of  some 
value ;  and  this  beneficial  interest,  such  as  it  was,  the 
assignees  have  sold ;  consequently,  as  they  have  got  the 
value  for  them,  they  ought  to  account  with  the  peti- 
tioners for  the  amount  they  have  received.  This  is  not 
a  question  between  the  landlord  and  the  mortgagees, 
but  merely  between  the  assignees  of  the  bankrupt  and 
the  mortgagees ;  and  the  latter  have  a  prior  claim  to  that 
of  the  assignees. 

Sir  John  Cross. — With  regard  to  the  fixtures  in  the 

Upper  Marsh  Mill,  I  think  that  the  bankrupt's  assign- 
ment to  the  petitioners  conveyed  to  them  no  more 
interest^  than  what  an  assignment  of  the  use  of  a  tree,  or 
any  thing  else  belonging  to  the  freehold,  made  by  a  tenant 
holding  a  fitrm,  would  convey  to  such  assignee  during 
the  term.  As  to  the  fixtures  in  the  Lower  Marsh  Mill, 
I  am  of  opinion,  that  the  mortgagees  have  a  right  to  the 
money  which  the  assignees  have  got  for  them. 

Sir  George  Rose  concurred. 

The  Order  declared*  that  the  proceeds  of  the 
sale  of  the  fixtures  were  liable  to  the  payment 
of  what  should  be  found  due  to  the  petitioners 
on  their  mortgage  security;  and  the  usual 
Order  was  made  as  to  costs,  viz. — that  the 
costs  of  the  petitioners  should  be  paid  out  of 
the  fund,  and  the  costs  of  the  assignees  out  of 
the  bankrupt's  estate. 
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18S7. 


Ex  parte  Greer. — In  the  matter  of  Grbbr. 

WetimintUr, 
April  ^6. 

Od  a  petition  to  A  PETITION  to  annul,  with  consent  of  all  the  ere- 
sent  of  creditors,  ditors,  was  presented  at  the  Bankrupt  Office  ;  where  the 

where  two  of  the  r\  :%       •     3  ^.         i*  •!•  ^^^• 

creditois  lived  io  Order  IS  drawn  up,  as  a  matter  of  course,  if  every  thing 
Coa^pennttted  ^^  regular.  Two  of  the  creditors  residing  in  Ireland, 
tee^Kthero  sign  ^^^  affidavit  of  seeing  them  sign  their  consent  was  sworn 
whichiwulwforn  ^^^^  ^  Master  in  Chancery  there,  and  was  attested  by 
^ST  irSi"**'  *  notary  public ;  but  it  was  objected  at  the  office,  that  it 
Court  of  Chan-  ought  to  have  been  sworn  before  a  magistrate,  in  analogy 
tested  by  a        to  the  6  Geo.  4,  c.  16,  s.  46,  as  to  affidavits  in  proof  of 

notary  pablic,  to 

be  received  as     debts  made  by  creditors  living  out  of  England. 

evidence  of  the 


consent. 


Mr.  Sturgeon  applied  to  the  Court,  that  the  Order  to 
annul  might  issue,  on  the  documents  already  produced  at 
the  office. 

The  Court  said,  that  the  affidavit,  as  sworn,  might 
be  received  in  the  office,  as  evidence  of  the  signatures  of 
the  creditors,  (a) 

(a)  By  the  124th  section  of  the  Bankrupt  Act,  if  a  creditor  resides  abroad, 
and  authorizes  another  to  sign  the  bankrupt's  certificate,  it  is  safiicient  if  the 
authority  is  merely  attested  by  a  notary  public 
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1837. 

■ 

Ex  parte  William  Dobinson  and  others.*- In  the  matter 
of  Joseph  Forster,  John  Forster,  and  William 

FORSTER.  „. 

WettminsUr, 

April  25. 

This  was  a  petition  for  the  proof  of  the  sum  of  TheCommii- 

Bionen  under  a 

584/.  &.  3J.9  against  the  separate  estate  of  the  bankrupt,  ligbting  act, 

lx;iog  authorind 

John  FarsteVf  under  the  following  circumstances.  toappoiutatrea- 

Tbe  bankrupts  were  bankers  at  Carlisle,  and  the  fiat  under  their 
was  issued  against  them  on  the  23d  November  1886.  iuteadof       ' 
It  appeared,  that  the  separate  estate  oiJohn  Far^ferwdiS  *nthe°form  pre- 
sufficient  to  pay  his  separate  debts.  artl^merSr 

The  petitioners  were  three  of  the  commissioners  and  "o"*'^^  -^  ^« 

^  as  treasurer,  who 

the  treasurer,  under  an  act  of  parliament  (44  Geo.  3,)  j*  *J?*^°^^ '°  * 
for  lighting  and  paving  the  city  of  Carlisle.     By  one  •^-  ^-  ^oes  not 

^  ^  receive  or  pay 

of  the  provisions  of  this  act,   the  Commissioners  are  any  monies,  as 

.     treasurer;  but 

authorized,  at  any  meeting,  by  any  writing  under  their  the  collector  re- 

.  ,         ceives  all  the 

hands  and  seals,  to  elect  and  appoint  a  treasurer,  and  to  monies,  and 
take  such  security  from  him  for  the  due  execution  of  his  into  the^biMik°° 
office,  as  they  should  think  fit.    On  the  6th  February  iS?ri*ly"o7th^e*"" 
1881,  John  Forster,  one  of  the  bankrupts,  was  nominated  ^^o.  nive^*" ' 
treasurer  by  an  order  of  the  Commissioners,  which  was  ***«J5"»  ^J»«n 
entered  in  the  book  of  their  proceedings,  and  signed  by  bursemenu, 

*^  "  o  ^    draw  cheques 

the  chairman ;  but  the  appointment  was  not  made  by  any  upon  J.  F.  indi. 

vidually.astrea* 

wriUng  under  the  hands  and  seals  of  the  Commissioners,  surer ;  which 

.  .  cheques,  how- 

or  the  nugor  part  of  them  present  at  any  meeting,  as  ever,  are  not 
required  by  the  act ;  nor  was  Forsier  required  to  give  any  paid  by  him, 
seciuity,  under  the  act,  for  the  due  execution  of  the  office  banking-house. 
of  treasurer.   It  was  alleged  however  in  the  petition,  that  ihe^pass-book^is 
John  Farster  thenceforth  continued  to  act  as  treasurer  Ji^bankTn^firm 

aad  the  Commisaionera,  and  this  account  is  from  time  to  lime  signed  an°  allowed  by  the 
Commissioners.  The  bankers  become  bankrupt,  having  a  large  sum  in  their  hands  belonging 
tb  the  CommisfioD^rf .  Httd,  that  the  Commissioner!  could  not  prove  for  the  amount  against 
the  separate  estate  of  J.  F.,  but  could  only  come  in  as  creditors  against  the  joint  estate  of  the 
firm. 
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1887.        up  to  the  1st  December  1836^  when,  in  consequence  of 

his  bankruptcy,  one  of  the  petitioners  was  appointed  in 

DoBiNsoN      his  room  by  writing  under  the  hands  and  seals  of  the 

and  others. 

Commissioners.  It  was  alleged^  that  John  Forster  on 
the  6th  February  1821  opened  a  cash  account  with  his 
banking  firm,  which  was  continued  until  the  time  of  the 
bankruptcy^  and  the  account  was  thus  headed  in  the 
pass-book : — 

"  Dr. — Messrs.  Thomas  Forster  and  Co.,  in  account 
with  the  Commissioners  for  Lighting — Cr." 

The  pass-book  was  annually  audited  by  two  or  three 
of  the  Commissioners,  and  a  memorandum  of  the  al- 
lowance  of  the  accounts  in  each  year  was  entered  in 
the  pass-book,  and  signed  by  the  Commissioners ;  but 
the  accounts  were  not  audited  at  any  meeting  of  the 
Commissioners,  nor  was  any  entry  made  of  the  al- 
lowance of  the  accounts  in  the  book  of  the  pro- 
ceedings of  the  Commissioners  under  the  act.  It  was 
alleged,  that  at  the  time  of  the  bankruptcy  John  Forster 
was  indebted  to  the  Commissioners  in  the  sum  of 
578/.  \5s.  Sd.,  on  the  balance  of  account  for  money  had 
and  received  by  them  as  their  treasurer,  and  in  the 
further  sum  of  5/.  lOs.  for  interest.  The  present  trea- 
surer, accompanied  by  one  of  the  Commissioners  and  the 
clerk,  applied  to  prove  this  balance  against  the  sepamte 
estate  of  John  Forster ;  but  the  Commissioners  under 
the  fiat  refused  to  admit  such  proof,  on  the  ground  that 
the  pass-book,  and  the  memorandum  of  the  allowance  of 
the  account  by  two  or  three  of  the  Commissioners,  were 
evidence  of  their  having  recognized  the  firm  of  the  bank- 
rupts  as  their  bankers,  and  that  the  debt  was  therefore 
only  proveable  against  the  joint  estate.  The  petitioners 
denied  that  they  had  recognized  the  firm  as  their  bankers, 
and  alleged  that  the  Commissioners  always  treated  the 


and  others. 
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tiankrupty  John  Farster,  as  their  treasurer,  and  the  1837. 
person  liable  to  them  for  all  the  monies  in  his  hands ;  ^*^^/*^ 
and  in  proof  of  this,  they  stated,  that  all  the  disburse-  Dobinsom 
ments  of  the  Commissioners  were,  by  orders  from  time  to 
time  entered  in  their  book  of  proceedings,  directed  to  be 
paid  by  the  treasurer,  and  that  a  cheque  was  invariably 
drawn  upon  him  only.  The  entry  in  the  book  of  pro- 
ceedings was  as  follows  : — 

"  Ordered  that  the  treasurer  pay  John  Shield  the 
sum  of  95/.  for  oil." 

And  a  blank  printed  cheque  was  filled  up  in  the  fol- 
lowing form : — 

**  John  Forsier^  jun.,  Esq.,  treasurer  to  the  commis- 
sioners for  lighting  and  improving  the  city  of  Carlisle-^ 
pay  to  John  Shield^  or  bearer,  the  sum  of  95/.'* 

In  answer  to  the  allegations  in  the  petition,  the  bank- 
rupt, John  Forster,  swore  that  he  never  acted  as  trea- 
surer for  the  Commissioners ;  and  that,  instead  of  any 
money  being  received  by  him  in  that  capacity,  the 
money  collected  in  pursuance  of  the  act  was  received  by 
the  collectors  or  clerks  of  the  Commissioners,  and  paid 
by  them,  not  to  him,  but  to  the  banking  firm,  in  which 
he  was  a  partner.  That  the  Commissioners  kept  a  cash 
account  with  the  firm,  which  was  opened  by  the  Com- 
missioners, and  not  by  himself  as  their  treasurer ;  that 
this  account  was  headed  the  same  in  the  bank  books, 
as  in  the  pass-book ;  and  that  in  several  pages  of  the 
pass-book  the  account  was  signed  and  allowed  by  the 
Commissioners.  That  the  Commissioners  never  allowed 
him  any  remuneration,  although  the  act  of  parliament 
provided  that  the  Commissioners  should,  out  of  the  rates 
collected  under  the  act,  make  such  allowance  to  the 
treasurer  as  the  Commissioners  should  judge  reasonable; 
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1837.  and  that  be  never,  as  treasurer  or  otherwise,  received  or 
Exparta  P^'^  ^^V  ^^^^7  ^^  account  of  the  Commissioners,  or 
M^"^"  signed  any  cheques.  That,  instead  of  receiving  any 
remuneration  from  the  Commissioners,  they  did  not  even 
allow  him  any  profit  from  the  account ;  but,  on  the  con- 
trary, appropriated,  for  the  purposes  of  the  act,  the 
interest  derived  from  the  account.  That  he  never  had 
the  pass-book  in  his  possession,  which  was  kept  by 
the  Commissioners  or  their  clerks,  who  took  it  to 
the  banking-house  on  paying  or  receiving  money, 
without  his  knowledge.  That  the  person  now  acting 
as  treasurer  was  appointed,  by  a  writing  under  the 
hands  and  seals  of  the  major  part  of  the  Commis- 
sioners, and  not  by  an  order,  as  in  the  case  of  the 
bankrupt.  That  the  bankrupt  was  never  present,  nor 
required  to  produce  any  vouchers,  upon  the  auditing 
of  the  accounts  by  the  Commissioners ;  nor  had  he  in 
bis  possession  any  vouchers  relating  thereto,  or  any 
knowledge  of  the  receipts  or  disbursements,  beyond  the 
knowledge  he  derived  as  a  partner  in  the  banking-house; 
and  that,  although  orders  for  payment  were  made  upon 
him,  as  treasurer,  they  were  never  presented  to  him, 
nor  did  he  ever  pay  any  money  upon  them ;  and  that  he 
believed  they  were  only  formal  orders,  for  the  purpose  of 
keeping  the  proceedings  of  the  Commissioners  correct, 
upon  the  face  of  them. 

Mr.  Swanston,  in  support  of  the  petition.  The 
money  belonging  to  the  Commissioners,  which  was  paid 
mto  the  banking-house  of  the  bankrupts,  was  substan** 
tially  paid  in  by  the  directions  of  John  Farster.  It  is 
true,  that  in  the  bankers*  pass-book  the  account  of  the 
Commissioners  is  kept  with  the  banking  firm,  and  not 
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with  the  treasurer ;  but  the  only  effect  of  this  will  be  to        1837. 
put  the  Commissioners  to  their  election,  whether  they       ^^     ^^ 
will  prove  against  the  joint  or  separate  estate,  and  will     '^T^" 
not  deprive  them  of  their  right  to  prove  against  the 
separate  estate ;  and  it  will  be  observed,  that,  notwith- 
standing the  account  was  kept  with  the  firm  of  the 
bankrupts,  the  cheques  were  drawn  upon  John  Forster, 
separately,  as  the  treasurer.     The  case  may  also  be  put 
on  the  ground  of  a  trust ;  and,  viewing  it  in  that  light, 
the  Commissioners  would  have  an  option  of  proving 
either  against  the  separate  estate  of  John  Forster,  the 
trustee,  or  the  joint  estate  of  the  partners,  for  whose  use 
the  trust  money  has  been  applied. 

Mr.  Faber,  contrd,  dwelt  on  the  statement  in  John 
Forster^s  affidavit.  As  the  money  was  paid  into  the 
bank  with  the  knowledge  of  all  the  parties,  Forster  was 
not  individually  responsible.  Then  with  respect  to  the 
case  of  a  trust,  if  it  is  even  considered  in  that  point  of 
view,  a  trustee  paying  the  trust  money  into  a  bank, 
with  the  approbation  of  the  cestui  que  trusty  is  not  liable 
to  make  it  good,  if  the  bankers  become  bankrupt.  But 
the  heading  of  the  pass-book  is  decisive,  that  the  money 
was  paid  into  the  bank  by  the  directions  of  the  Commis- 
sioners, and  on  their  account,  and  not  on  the  separate 
account  of  John  Forster, 

Mr.  Swanstotif  in  reply.  —  Although  there  was  no 
formal  appointment  of  John  Forster,  as  treasurer,  yet  he 
was  in  fact  nominated  as  treasurer  by  the  Commissioners. 
It  must  be  presumed,  therefore,  that  the  money  was  paid 
into  the  bank  by  his  orders ;  and  this  presumption  is 
strengthened  by  the  form  of  the  cheque,  which  it  is 

VOL.  II.  A  A 
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1837.  stated  was  drawn  upon  him  only,  and  not  upon  the  firm. 
Ex  parte  [Ershifie,  C.  J.  To  whom  did  the  Commissioners  direct 
D0BIN8ON  ^]^g  collector  to  pay  the  money,  which  had  been  collected 
by  him  ?]  That  does  not  appear ;  but,  from  the  manner 
in  which  the  money  was  paid  over  to  the  collector, 
such  payment  must  have  been  under  the  direction  of 
John  Forster ;  and  the  cheques  being  drawn  on  him 
individually,  he  must  be  taken  to  have  answered  them. 
This  must  be  considered  as  a  trust  fund  in  his  hands, 
and  he  could  not  divest  himself  of  any  liability,  as 
trustee,  by  any  subsequent  arrangement  of  his  own. 
I  undertake  to  show,  that  there  was  a  time  when  the 
separate  estate  of  John  Forster  was  charged  with  the 
amount  of  the  sum  now  sought  to  be  proved,  and  that 
that  charge  has  not  been  extinguished.  [Erskine,  C.  J. 
Who  was  it  dealt  with  the  trust  fund?  Was  it  John 
Forster^  or  the  banking  firm  ?  Did  not  the  Commission- 
ers recognize  the  liability  of  the  firm,  and  that  the 
money  was  properly  paid  into  the  banking  firm  ?]  I  say, 
that  after  the  nomination  of  John  Forster,  as  treasurer, 
every  shilling  was  received  by  his  authority.  Was  he 
not  answerable  for  the  first  sum  that  was  paid  into  the 
bank,  before  any  account  had  been  stated  with  the  Com- 
missioners by  the  firm?  It  will  not  discharge  John 
Forster's  separate  liability,  that  by  his  own  acts  he 
makes  the  firm  also  jointly  liable.  The  entry  in  the 
pass-book  is  equivocal,  and  does  not  prove  that  the 
Commissioners  meant  to  waive  the  separate  liability  of 
John  Forster ;  and  the  mode  of  drawing  the  cheques 
plainly  shows  that  such  was  not  their  intention. 

Erskine,  C.  J. — liJohn  Forster  had  been  regularly 
appointed  the  treasurer  of  the  commissioners,  some  force 
might  then  have  been  derived  from  the  argument,  that 
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the  receipt  of  the  money  at  the  bank,  in  which  he  was  a        1837. 
partner,  might  be  considered  as  money  received  by  him-       -^^     ^^ 
self.     But  here  the  appointment  was  not  decisive ;  he 
was  merely  nominated  to  the  office  ;  which  amounted  to 
nothing  more  than  an  order  that  he  should  be  appointed. 
Now  the  act  of  parliament  requires  the  appointment  of 
the  treasurer  to  be  in  writing,  under  the  hands  and  seals 
of  the  commissioners  ;  and  therefore  a  mere  verbal  ap- 
pointment would  not  confer  on  John  Forster  any  legal 
authority  to  act  as  treasurer.     If,   indeed,  the  money 
could  have  been  traced  into  the  hands  of  Joh?i  Forster, 
then  it  might  have  been  considered  a  receipt  by  him, 
as  treasurer.     But  I  think  the  case  of  the  petitioners 
has  failed  on  both  points.     There  is  no  evidence  that 
John  Forster  received  any  thing  individually,  as  trea- 
surer.    Then  the  account  in  the  pass-book  is  headed, 
not  as  an  account  with  the  treasurer  of  the  commission- 
ers, but  with   the   commissioners   themselves ;    and   I 
collect  from  the  first  item  in  the  account,  that  the  sum, 
to  which  it  refers,  was  paid  into  the  bank  by  the  autho- 
rity of  the  commissioners.     Then  the  settlement  of  the 
accounts  by  the  commissioners  is  an  acknowledgment, 
that  this  was  not  merely  a  payment  into  the  bank,  as  the 
bankers  of  the  commissioners,  but  a  recognition  of  the 
form  of  account,  before  the  appointment  of  John  Forster 
as  treasurer  was  completed.     In  order  to  keep  up   the 
form  prescribed  by  the  act  of  parliament,  the  commis- 
sioners might  draw  on  John  Forster,  as  treasurer,  al- 
though he  had  no  money  in  his  hands,  individually,  to 
answer  their  drafls.     It  appears  also  by  the  pass-book, 
that  the  bankers  allow  interest,  not  to  the  treasurer,  but 
to  the  commissioners ;    and  I   think  it  must  be  taken 
from  all  these  circumstances,  that  the  commissioners  re- 

A  a2 


and  others. 
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1837.        cognized  the  firm  as  their  bankers.     Then^  with  respect 
"^^^        to  what  has  been  urged  as  to  this  being  a  trust  fund^  it 

Ex  parte 

DoBiNsoN  appears  to  me,  that  the  argument  amounts  to  nothing. 
The  question  is,  who  received  the  money.  Now  it  was 
not  John  Forster^  but  the  firm  who  received  it;  and 
therefore  he  is  only  answerable  as  one  of  the  members 
of  the  firm. 

Sir  John  Cross. — It  appears  to  me,  ihsXJohn  Forster 
was  only  the  nominal  treasurer  of  the  commissioners ; 
for  I  do  not  collect  from  any  particle  of  the  evidence, 
that  he  ever  did  a  single  act  as  treasurer.  But  even  if 
he  had  been  the  treasurer,  I  do  not  think  a  greater  lia- 
bility attached  to  him  in  that  character,  than  would  at- 
tach to  the  steward  of  an  estate;  for  if  a  steward  is 
ordered  to  pay  the  rents  he  receives  into  a  particular 
banking-house,  and  does  pay  them  in  accordingly,  he  is 
not  then  individually  liable  for  the  amount.  Indeed, 
that  case  does  not  seem  to  be  so  strong,  as  this,  against 
the  separate  liability ;  it  would  more  resemble  it,  if  the 
tenants  themselves  had  paid  their  rents  into  the  bank, 
without  the  intervention  of  the  steward.  I  am  of  opi- 
nion, that  there  is  no  colour  for  the  claim  against  the 
separate  estate. 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs. 
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1837. 


Ex  parte  The  Carlisle  Canal  Company.  —  In   the     Westminster 
matter  of  Joseph    Forster,   John  Forster,   and        May  2. 
William  Forster. 


rr^ 


1  HIS  was  also  another  petition  in  the  same  bankruptcy  See  the  preced- 
as  in  the  last  case,  praying  to  prove  a  debt  against  the  ^°^ 
separate  estate  of  John  Forster  ;  and  it  was  presented 
under  nearly  similar  circumstances. 

By  the  act  of  parliament  incorporating  the  Carlisle 
Canal  Company,  they  were  authorized  to  appoint  a  trea- 
surer, under  their  common  seal,  taking  good  and  sufficient 
security  for  the  faithful  discharge  of  the  trust  reposed  in 
him.  On  the  1st  July  1833,  J.  Forster  was  elected 
treasurer  of  the  Company,  but  received  no  appointment 
under  the  common  seal,  nor  did  the  Company  take  any 
security  from  him  for  the  execution  of  his  office  ;  nor  did 
he  keep  any  separate  account  between  the  Company  and 
himself,  as  such  treasurer.  The  monies  belonging  to 
the  Company  were  paid  by  their  clerk  or  agent  into  the 
bank,  and  the  sums  so  received  were  entered  in  a  debtor 
and  creditor  account  between  the  Company  and  the 
banking  firm ;  which  account  in  the  pass-book  was  en- 
titled "  D'  Messrs.  Thnmas  Forster  &  Company,  in  ac- 
count with  the  Carlisle  Canal  Company,  C^"  Upon 
this  account,  a  commission  of  \  per  cent,  was  charged 
by  the  firm  for  all  sums  debited  to  the  Company ;  and 
interest  was  also  charged  or  allowed  by  the  firm  to  the 
Company,  for  all  sums  paid  and  received  in  such  ac- 
count; and  the  pass-book  containing  these  accounts  was 
firom  time  to  time  submitted  to  the  committee  of  manage- 
ment of  the  Company.     It  was  alleged,  however,  in  the 
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1837.  petition,  that  in  the  annual  statement  of  receipts  and 
Kx  parte  disbursements  submitted  to  the  Company  at  their  annual 
^Canal*  general  meeting,  the  bankers  were  not  recognized  either 
Company,  ^g  (\^q  debtors  or  Creditors  of  the  Company  ;  but  the  ba- 
lance of  the  account,  when  in  favour  of  the  petitioners, 
was  stated  as  a  balance  in  the  hands  of  the  treasurer ; 
and  when  the  balance  of  the  account  was  against  the 
Company,  as  cash  advanced  by  the  treasurer.  The  pe- 
titioners alleged,  also,  that  when  a  receipt  was  required 
as  for  the  purchase-money  of  land  sold  by  the  Company, 
John  Forster  signed  a  receipt  for  the  same,  as  the  trea- 
surer of  the  Company  ;  and  that  all  payments  made  by 
the  Company  were  made  by  an  order  of  the  committee 
of  management,  by  which  the  treasurer  of  the  Company 
was  directed  to  pay  the  specified  sum.  These  orders 
were  signed  by  the  chairman,  and  were  presented  and 
paid  at  the  bank.  At  the  time  of  the  bankruptcy,  there 
was  due  to  the  Company  a  balance  of  22221.  lis.  Id. 

It  appeared  from  the  statement  of  J.  Forster^  as  in 
the  last  case,  that  he  received  no  salary  or  remuneration 
in  respect  of  the  office  of  treasurer ;  that  he  passed  no 
books  or  accounts,  as  treasurer ;  and  that  the  Company, 
by  their  officers,  transacted  all  the  business  of  the  office 
of  treasurer,  paying  and  receiving  generally,  without 
the  knowledge  of  J.  Forster.  He  admitted,  however, 
that  upon  some  occasions  the  Company  did  require  his 
signature  to  a  receipt  for  the  purchase-money  of  land 
sold  by  the  Company,  his  receipt  being  the  only  legal 
discharge  under  the  act  of  parliament;  but  in  such  cases 
he  did  not  receive  the  money ;  but  it  was  received  by 
the  Company,  placed  in  the  bank,  or  applied  in  any 
other  manner  the  Company  thought  proper.  That  the 
orders  of  the  Company  on  the  treasurer  to  make  any 
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payment  were  merely  formal^  in  order  that  the  proceed-        1837. 
ings  and  minutes  of  the  Company  might  appear  correct       j,^ 
upon  ihe  face  of  them,  and  in  accordance  with  the  act      Carlisle 

Canal 

of  parliament ;  and  that  with  this  object^  money  was  Company. 
frequently  paid  by  the  Company,  for  which  orders  were 
subsequently  obtained  and  signed  by  J.  Forster.  That 
the  pass-book  was  not  kept  by  him ;  but  that  the  com- 
mittee of  management,  or  their  clerks,  always  had  the 
possession  of  it,  taking  it  to  the  bank  either  in  deposit- 
ing money,  or  on  making  a  payment ;  upon  which  oc- 
casions an  entry  was  made  in  it,  without  any  privity  of 
J.  Forster. 

Mr.  James  Russell,  in  support  of  the  petition. 

Mr.  Faber,  contra. 

Ebskine,  C.  J. — The  circumstance  of  the  orders  for 
payment  being  made  by  the  Company  on  the  treasurer, 
does  not  alter  the  nature  of  the  account  in  the  pass-book; 
and  that  account  is  between  the  Company  and  the  bank. 
There  seems  to  be  no  doubt  about  the  case.     By  the  act 
of  parliament,  the  treasurer  is  bound  to  pay  the  money 
received  by  him  to  the  managing  committee  of  the  Com- 
pany, or  to  such  persons  as  the  Company  shall  appoint. 
Now,  even  supposing  that  J.  Forster  received  money  in 
the  character  of  treasurer  of  the  Company,  has  he  paid 
the  money  to  the  managing  committee,  or   to  such  per- 
sons as  were  appointed  by  them?     What  better  evi- 
dence can  you  have  of  this  &ct,  than  the  bankers'  pass- 
book, in  which  there  is  entered  an  account  of  monies 
paid  into  and  drawn  out  of  the  bank,  not  as  between  the 
treasurer  and  the  bank,  but  as  between  the  Company 
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1837. 


Ex  parte 
Carlisle 

Canal 
Company. 
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and  the  bank ;  and  that  this  pass-book  was  not  in  the 
possession  of  the  treasurer,  but  in  that  of  the  committee 
of  management  ?  I  am  at  a  loss  to  conceive  any  stronger 
evidence,  that  the  Company  looked  to  the  bankers,  and 
not  to  J.  Forster  individually,  as  their  debtors. 


Sir  John  Cross. — The  petition  itself  states,  that  the 
monies  belonging  to  the  Company  were  paid  into  the 
bank,  not  by  J.  Forster^  as  treasurer,  but  by  the  clerk 
or  agent  of  the  Company ;  and  it  appears,  that  no  money 
ever  came  into  the  hands  oiJ.  Forster^  as  treasurer.  The 
Company  also  receive  interest  from  the  bankers,  for  any 
balance  they  may  have  in  their  hands.  It  is  clear,  there- 
fore, that  if  they  did  not  deposit  the  money  directly, 
they  did  it  indirectly. 

Sir  George  Rose. — The  bank,  in  paying  the  cheques, 
do  not  charge  the  commission  of  \  per  cent  to  J.  Forster^ 
but  to  the  Canal  Company.  This  is  another  proof,  that 
the  pecuniary  dealings  were  between  the  Company  and 
the  bank,  and  not  between  the  treasurer  and  the  bank. 

Petition  dismissed,  with  costs. 


Wettminster,  Ex  parte  Wake. — In  the  matter  of  Clark. 

i!prt/25.  ' 

The  Court  will   XHIS  was  the  petition  of  an  equitable  mortgagee  for  sale 

not  interfere  OQ  ,  ^    ,  r«i 

behalf  of  an      of  the  property,  under  the  usual  Order.     The  petitioner 
ga^,  where      h&d  been  concerned  as  the  solicitor  of  the  bankrupt ;  and 

the  depoHit  was 

made  with  him, 

as  a  solicitor,  to  secure  the  payment  o(  future  costs  j  especially,  as  the  security  was  only 

gi?en  three  weeks  before  the  bankruptcy. 
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on  the  28th  September  1836  took  a  deposit  of  the  deeds        1337. 
relating  to  the  premises  in  question,  accompanied  with       ^^  ^^^ 
an  agreement  in  writing,  which  stated  that  the  deeds        ^*"' 
were  deposited  to  secure  the  payment  "  of  any  bills  of 
costs  then  due,  or  thereafter  to  become  due."    The  fiat 
was  issued  on  the  19th  October  1836. 

Mr.  BcLgshaw  appeared  in  support  of  the  petition. 

Mr.  Armstrong,  contrct.  The  objection  to  the  lien 
claimed  by  the  petitioner  is,  that  the  mortgage  was  given 
for  future  costs  to  be  incurred,  which  renders  the  secu- 
rity invalid. 

Mr.  Bagshawy  in  reply.  There  are  two  elements  in 
the  case.  The  security  was  also  for  money  to  be  lent  by 
the  petitioner  to  the  bankrupt,  as  well  as  for  costs  to  be 
incurred ;  and  it  is  stated  that  there  was  actually  money 
lent  to  the  bankrupt  after  the  deposit. 

Erskine,  C.  J. — It  does  not  appear  that  any  money 
was  lent,  independently  of  the  payments  charged  in  the 
bill  of  costs ;  nor  is  it  stated  in  the  petition,  that  any  bills 
of  costs  were  incurred  previously  to  the  deposit ;  neither 
does  it  appear,  that  there  was  here  any  pressure  of  the 
bankrupt  by  the  petitioner,  even  if  there  had  been  an 
anterior  debt,  so  as  to  justify  the  bankrupt  in  giving  this 
security  so  short  a  time  before  his  bankruptcy. 

Sir  John  Cross. — As  there  is  nothing  to  show,  that 
any  costs  were  previously  due  from  the  bankrupt  to  the 
petitioner,  we  must  take  it  for  granted,  that  the  costs 
incurred  were  subsequent  to  the  date  of  the  security. 
One  thing,  at  least,  is  quite  clear ;  and  that  is,  that  the 
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1837. 


Kx  parte 
Wake. 


attorney  thought  the  bankrupt  was  in  such  bad  circum- 
stances, that  be  would  not  undertake  any  law  proceeding 
for  him,  without  a  mortgage  to  secure  the  payment  of 
the  costs. 


Sir  George  Rose. — It  is  quite  a  sufficient  ingredient 
in  the  case,  that  the  security  bears  date  the  28th  Sep- 
tember, and  the  fiat  on  the  19th  October,  to  induce  the 
Court  to  refuse  this  application.  Whatever  interest  the 
petitioner  has  acquired  by  the  deposit  and  the  agree- 
ment, he  may  keep ;  but  it  is  another  question,  whether 
this  Court  will  afford  him  the  indulgence  of  its  Order, 
when  the  security  is  only  given  three  weeks  before  the 
bankruptcy. 

Petition  dismissed,  with  costs. 


Westminster, 

ApHl  28.  and 

May  22. 

A  deposit  bad 
been  made  by 
the  bankrupt 
of  certificates 
of  shares  in 


Ex  parte  Vallance  and  others.  —  In  the  matter  of 

Lashmeer. 

X  HIS  was  the  petition  of  the  executors  of  an  equitable 
mortgagee,  for  the  sale  of  certain  shares  of  the  bankrupt 
in  the  Brighton  Gas  Light  and  Coke  Company,  the  cer- 
pany*fo°secur.  tificates  of  which  had  been  deposited  by  the  bankrupt 
of^a  debT^  but '  ^^^  ^^®  testator  in  January  1835,  to  secure  the  payment 
°°  °n*tf ti!!"     o(  a  debt ;  but  no  transfer  of  the  shares  had  been  made  in 

given  to  the  ' 

Company,  nor    ^j^g  Company's  books,  nor  any  notice  given  to  the  Com- 

was  any  transfer  r      j  ^  ^  o 

made  of  the       pany,  before  the  day  of  issuing  the  fiat,  which  was  the  23d 

shares  in  their  ^  ^ 

books.   The      September  1836.     It  appeared,  that  the  Gas  Company 

Company  was 

not  established    was  not  established  under  the  authority^  of  an  act  of 

under  an  act  of 

parliament,  but  under  a  deed  executed  between  the  original  sfaarefaoldersi  which  declared  that 
all  property  should  be  considered  as  personal  estate ;  although  part  of  the  property  possessed 
by  the  Company  consisted,  in  fact,  of  a  copyhold  estate.  Hetd,  that  the  shares  mast  be  coo- 
sideied  as  personal  property,  and  in  the  reputed  ownership  of  the  bankrupt,  and  that  they 
consequently  passed  to  his  assignees. 
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parliament,  but  by  virtue  of  a  deed  executed  by  the        1837. 
original  shareholders;   in  which  it  was  declared,  that  the       ^^      ^^ 
certificates  of  the  shares  should  be  vouchers  of  the  title     ][nd^oihen. 
to  such  shares  by  the  respective  holders  of  the  certifi- 
cates, and  "  that  all  property  purchased  by  the  directors 
for  the  benefit  of  the  Company,  should,  as  between  the 
proprietors  and  their  respective  real  and  personal  repre- 
sentatives, be  considered  as  personal  estate."     The  peti- 
tion stated,  that  the  Company  was,  at  the  time  of  the 
deposit  of  the  certificates,  possessed  of  a  copyhold  estate. 

Mr.  Sturgeon,  in  support  of  the  petition.  There  was 
no  necessity,  in  this  case,  to  give  notice  to  the  Company 
of  the  transfer  of  the  shares,  inasmuch  as  they  must  be 
considered  to  be  not  personal,  but  real  property ;  and  if 
so,  the  doctrine  of  reputed  ownership  will  not  apply. 
In  Hex  V.  The  Brighton  Gas  Light  Company  (a),  it  was 
determined  that,  for  the  purpose  of  rating  the  Company 
to  the  poor-rate,  the  pipes,  which  conveyed  the  gas  to 
the  different  lamps,  being  fixed  in  the  ground,  must  be 
looked  upon  as  real  property.  So,  in  Ex  parte  The 
Vauihall  Bridge  Company  (b),  it  was  held,  that  the 
shares  in  that  Company,  they  being  seised  of  real  estate, 
were  not  within  the  provision  as  to  reputed  ownership, 
notwithstanding  the  act  incorporating  the  Company  pro- 
vided that  the  shares  should  be  deemed  personal  estate. 
And  in  Bucheridge  v.  Ingram  (c),  where  it  was  a  ques- 
tion, whether  dower  could  be  claimed  of  certain  shares 
in  the  River  Avon  Navigation  Company,  it  was  held, 
that  the  shares  were  real  property,  and  subject  to  dower. 
[ErsMney  C.  J.  I  do  not  see  any  facts  stated  in  the 
petition,  to  which  these  cases  can  apply.]     Perhaps  the 

(a)  5  B.  &  C.  466.        (6)  1  G.  Sc  J.  101.        {c)  2  Ves.  Jun.  662. 
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1837.        Court,  then,  will  permit  the  petition  to  be  amended.    In 

Ex  parte       ^^  parte  Rucker^  also,  which  occurred  in  this  Court, 

^'^d  oth**^*      slaves  in  the  Island  of  Antigua,  being  considered  there 

as  real  property  by  the  laws  of  that  island,  were  held  to 

be  so  by  this  Court. 

Mr.  Burge^  contra.  In  the  case  of  the  Lancaster 
Canal  Company  (a),  it  was  decided  that  the  shares  in 
that  Company,  though  the  profits  arose  out  of  land,  were 
to  be  considered  personal  property,  and  passed  as  such 
to  the  assignees,  on  the  bankruptcy  of  any  proprietor ; 
Lord  Lyndhurst  there  holding,  that  the  case  of  the 
Vauxhall  Bridge  Company  was  entitled  to  no  weight, 
as  the  attention  of  the  Court  was  not  directed  to  the 
point,  whether  the  shares  were  or  were  not  real  property. 
It  is  true,  that  in  that  case  the  Company  were  formed 
under  the  authority  of  an  act  of  parliament,  which 
declared  that  the  shares  should  be  deemed  personal 
estate,  and  be  transmissible  as  such.  But  a  private  act 
of  parliament  would  make  no  difference  in  constituting 
this  Company;  for  the  portion  of  freehold  property  pos- 
sessed by  it,  was  merely  ancillary  to  the  purposes  for 
which  it  was  associated;  and  moreover,  the  deed,  by 
which  the  Company  was  constituted,  expressly  declares, 
that  all  the  shares  should  be  held  as  personal  property. 
The  question  is  therefore  in  this  case,  whether  any 
party,  claiming  under  that  deed,  can  set  up  another  and 
different  title  than  what  is  thereby  declared  and  agreed 
upon  by  the  different  shareholders.  The  cases  cited  on 
the  other  side  have  no  application  to  this;  as  there  was 
in  none  of  them  an  express  agreement  in  the  deed  of 
incorporation,  that  the  shares  should  be  held  as  personal 

(a)  1  Deac.  &C.  411. 


and  othen. 
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property.   Then,  as  no  notice  was  given  to  the  Company        1837. 
of  the  transfer  of  the  shares  to  the  petitioners,  the  shares        ^-^^^^ 

^  Ex  parte 

were  in  the  reputed  ownership  of  the  bankrupt,  and  Vallancb 
passed  to  his  assignees.  The  principle  of  notice  in  this 
class  of  cases  is,  that  the  assignor  of  any  share  in  a  joint 
stock  company  shall  not  go  and  receive  the  dividends  on 
those  shares,  which  he  has  transferred  to  another  person. 
Here  the  bankrupt  might  have  gone  to  the  office  of  the 
Company,  and  received  the  dividends  on  the  shares 
which  were  still  standing  in  his  name;  although  he 
might  not  have  been  able  to  transfer  the  shares,  as  he  had 
parted  with  the  certificates.  In  Ex  parte  Colville  (a), 
it  was  decided,  that  the  assignment  by  a  bankrupt  of  a 
policy  of  assurance,  without  notice  to  the  office,  does 
not  prevent  the  operation  of  the  clause  of  reputed  owner- 
ship. The  possession  of  a  small  piece  of  copyhold  land 
by  the  Company,  cannot  convert  all  the  personal  shares 
of  the  Company  into  realty. 

Mr.  Sturgeon^  in  reply.  In  Ex  parte  Newton  (J), 
where  a  bankrupt  deposited  with  a  party,  by  way  of 
equitable  mortgage,  an  assignment  which  had  been  made 
to  the  bankrupt  of  a  reversionary  interest  under  a  will,  it 
was  held,  that  the  property  was  not  within  the  order  and 
disposition  of  the  bankrupt,  as  reputed  owner,  notwith- 
standing no  notice  had  been  given  to  the  executors  of 
the  deposit  of  the  assignment,  either  by  the  bankrupt,  or 
by  the  equitable  mortgagee ;  and  the  Chief  Judge  ob- 
served, in  that  case,  that  the  cases  had  already  gone  far 
enough  as  to  the  doctrine  of  reputed  ownership,  where 
notice  is  omitted  to  be  given  of  the  assignment  of  a  chose 
in  action.    The  case  of  the  Lancaster  Canal  Company 

(a)  Mont.  no.  (Jb)  4  Deac.  &  C.  138. 
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1837.        is  distinguishable  from  this ;  for  there  the  Company  were 
Ex  parte       incorporated  by  an  act  of  parliament,  in  which  there  was 
and^otheri      ^  special  clause,  providing,  that  for  the  purpose  of  trans- 
mission of  the  shares,  they  should  be  considered  personal 
property. 

Erskine,  C.  J. — It  appears  to  me,  that  the  only  pos- 
sible ground  on  which  the  petitioners  can  rest  their 
claim  is,  that  the  certificates  of  the  shares  being  in  the 
possession  of  the  petitioner,  the  bankrupt,  therefore,  had 
not  the  order  and  disposition  of  them  at  the  time  of  his 
bankruptcy.  According  to  the  statement  contained  in 
the  petition,  I  can  see  no  other  foundation  on  which  this 
claim  can  be  supported.  All  that  the  petitioner  states 
is,  that  the  Company  possesses  a  piece  of  copyhold  land, 
on  which  a  gasometer  stands;  but  that  alone  is  not  suffi- 
cient to  convert  all  the  shares  into  real  property.  If 
any  thing  turned  on  a  defective  statement  of  the  peti- 
tion, that  might  be  amended ;  but  I  do  not  think  there 
is  any  necessity  for  such  amendment,  because  it  no 
where  appears,  that,  in  case  of  any  transfer  of  the  shares, 
the  production  of  the  certificates  was  absolutely  indis- 
pensable. The  deed  merely  says,  production  of  the 
certificate  is  a  voucher;  it  does  not  say,  that  nothing 
else  is.  But  I  will  give  the  matter  further  considera- 
tion ;  and  if  I  should  think  that  there  is  any  necessity 
for  amending  the  petition,  I  will  mention  it  before  I 
pronounce  my  final  judgment. 

Note. — The  other  Judges  were  not  present  at  the 
argument. 

May  22.  Erskine,  C.  J. — In  this  case  the  petitioners,  as  exe- 


and  others. 
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cutors  of  the  late  John  Vallance,  deceased,  claimed  to  1837. 
be  declared  the  equitable  mortgagees  of  seventeen  shares  ^^^^^^ 
in  the  Brighton  General  Gas  Light  and  Coke  Company,  ^^^^^l**^ 
by  virtue  of  the  deposit  with  the  testator  by  the  bank- 
rupt of  the  certificates  of  those  shares,  as  a  security  for 
a  debt  of  300Z.  This  claim  viras  resisted  by  the  assig- 
nees, on  tlie  ground  that  the  shares  were  mere  personal 
chattels ;  and  that,  no  notice  of  the  deposit  having  been 
given  to  the  Company  before  the  bankruptcy,  they  re- 
mained in  the  order  and  disposition  of  the  bankrupt,  as 
the  reputed  owner  thereof,  with  the  consent  of  the  peti- 
tioners and  the  testator,  and  therefore  passed  to  the 
assignees,  under  the  72A  section  of  the  stat.  6  Geo.  4, 
c.  16.  It  appeared,  by  the  petitioners'  own  statement, 
that  the  shares  in  question  had  been  entered  in  the 
books  of  the  Company  in  the  name  of  the  bankrupt,  as 
proprietor,  and  that  he  continued  the  registered  owner 
of  such  shares  down  to  the  date  of  the  fiat ;  and  that  no 
notice  of  the  deposit  of  the  certificates  with  the  testator, 
or  of  any  claim  of  lien  by  him  or  by  the  petitioners,  was 
given  to  the  Company  before  the  bankruptcy.  But  it 
was  contended,  that  such  notice  was  unnecessary ;  first, 
because  the  shares  in  question  were  not  personal  chat- 
tels, within  the  meaning  of  the  statute ;  and  secondly, 
that  if  they  were,  the  bankrupt  had,  by  depositing  the 
certificates  with  the  testator,  placed  the  shares  beyond 
his  order  and  disposition ;  inasmuch  as  the  deed  of  part- 
nership provided,  that  the  certificates  delivered  to  the 
proprietors  should  be  vouchers  of  their  respective  titles 
to  the  shares.  The  only  evidence  adduced  by  the  peti- 
tioners, to  show  that  the  deposit  of  the  certificates  con- 
veyed to  the  testator  any  equitable  interest  in  any  real 
estate,  was  an  allegation,  that  the  Company  was  possessed 
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1837.  of  a  copyhold  estate^  without  stating  either  its  extent 
^!^^^^  or  value.  Now,  although  the  bankrupt,  as  tenant  in 
yALLANc*  common  of  the  partnership  estates,  might,  by  the  deposit 
of  the  certificates,  vest  in  the  depositary  an  equitable 
interest  in  that  estate,  to  the  extent  of  the  bankrupt's 
own  proportion,  after  all  the  partnership  claims  were 
settled,  yet  it  would  be  preposterous  to  contend,  that  the 
possession  of  any  portion  of  real  estate  by  the  Company, 
would  give  to  the  shares  of  each  proprietor  the  character 
of  real  estate,  so  as  to  withdraw  them  altogether  from 
the  operation  of  the  72d  section  of  the  Bankrupt  Act. 
It  was,  however,  suggested  by  the  counsel  for  the  peti- 
tioners, that  the  profits  of  the  Company  arose  firom  the 
gas  works  and  pipes  of  the  Company,  which  formed 
their  principal  estate,  and  that  thus  the  profits  which  the 
shareholders  were  entitled  to  receive  arose  out  of  real 
estates,  and  consequently,  that  the  shares  must  be  dealt 
with  as  real  property.  I  therefore  reserved  to  the  peti- 
tioners the  power  of  amending  their  petition,  in  order  to 
bring  the  question  that  might  arise  from  that  state  of 
facts  before  the  Courts  if,  upon  further  consideration  of 
the  main  question  in  the  case^  I  should  be  of  opinion  that 
the  discussion  might  become  material.  Upon  mature 
reflection,  however,  I  adhere  to  the  opinion  which  I 
threw  out  in  the  course  of  the  argument,  that  these 
shares  must  be  dealt  with  as  mere  personal  chattels, 
even  if  the  facts  suggested  should  be  proved ;  and  in  this 
opinion  I  have  the  concurrence  of  my  learned  colleagues, 
to  whom  I  have  stated  the  question. 

It  appears  by  the  petition,  that  the  Company  was  esta- 
blished by  deed,  to  which  the  bankrupt  was  one  of  the 
original  parties ;  and  that  by  a  clause  in  that  deed  it  was 
provided,  that  all  property  purchased  by  the  directors 


and  othen. 


CASES  IN  BANKRUPTCY.  361 

for  the  benefit  of  the  Company,  should,  as  between  the        1837. 
proprietors  and  their  respective  real  and  personal  repre-       ^-^^^^ 

£z  parte 

sentativesy  be  considered  as  personal  estate.  By  the  Vallancb 
force  of  the  bankrupt's  own  contract,  therefore,  the 
shares  in  his  hands  were  mere  personal  chattels,  trans- 
ferable by  the  means  pointed  out  in  the  same  deed ;  and 
the  certificates  were  vouchers,  evidencing  his  right  to  a 
certain  proportion  of  the  net  profits  made  by  the  Com- 
pany, by  the  employment  of  their  capital  in  the  manu- 
facture and  sale  of  gas  and  coke.  How  could  he,  then, 
by  the  deposit  of  those  certificates,  transfer  to  the  tes- 
tator an  interest  in  the  real  estate  which  they  did  not 
represent,  and  which  the  bankrupt,  as  shareholder,  did 
not  himself  possess  ? 

The  learned  counsel  for  the  petitioners  relied  upon 
the  case  of  the  Vauxhall  Bridge  Company j  as  reported 
in  1  Gl.  &  Jam.  101 ;  in  which,  although  the  act  of 
parliament,  under  which  the  Company  was  formed,  pro- 
vided that  the  shares  should  be  deemed  personal  estate, 
the  Vice-Chancellor  decided,  that,  as  the  bridge  corpo- 
ration was  seised  of  real  estate,  the  shares  were  not 
goods  and  chattels  within  the  provision  of  the  statute  of 
James.  It  no  where  appears,  however,  that  the  clause 
in  the  act  of  parliament,  which  incorporated  the  Com- 
pany, had  been  brought  under  the  notice  of  the  Vice- 
Chancellor  ;  and  the  fact  of  no  appeal  having  been 
instituted  against  that  decision  may  be  accounted  for,  by 
reference  to  the  other  point  decided  by  his  Honor,  that 
the  Company,  in  that  case,  necessarily  had  notice  of  the 
lien ;  which  therefore  rendered  it  immaterial  whether  the 
shares  were  considered  as  real,  or  personal,  estate.  But 
the  effect  of  that  decision,  as  far  as  it  rests  upon  the 
declaration  that  the  shares  were  not  goods  and  chattels 

VOL.  II.  B  B 
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1837.        deposit  with  the  testator,  and  their  right  to  the  proceeds 

be  tried   by  that  section, — I  am  of  opinion  that  they 

Valla NCE      have  equally  failed  in  makinfj  out  their  case,  and  that 

and  others.  ,.  ... 

the  petition  must  be  dismissed  with  costs. 


Ex  parte  Rhodes  and  others. — In  the  matter  of  Dean. 

WestmintteTf 

May  2.  rm^  «  .,-      ^ 

Where  a  bank-  ^  HIS  was  a  petition  of  the  holders  of  a  bill  of  ex- 

daji  before  his  c^^^g^*  which  had  been  deposited  with  them  by  the 

bankruptcy,  bankrupt  sevcn  days  before  the  issuing  of  the  fiat,  for  a 

by  way  of  se-  valuable  consideration.     It  appeared  that  the  bankrupt, 

curity  with  a  '^'^  *^ 

party,  without    being  indebted  to  the  petitioners  in  the  sum  of  800/., 

lodorsiofi:  it,  for 

a  valuable  con-  Undertook  to  indorse  to  them  a  bill  for  500Z.,  to  be 
Order  was  made  drawn  by  himself  upon,  and  accepted  by  the  Lambeth 
nipt  should  in-  Waterworks  Company.  On  the  12th  February  18Sd, 
quMtion  iwitne  ^^  delivered  such  a  bill  to  the  petitioners,  but  without 
beimr  afraudu-  ^^^  indorsement,  promising  to  call  again  in  a  day  or  two, 
lent  preference,  ^j^^  either  place  equally  good  security  in  their  bands,  or 

indorse  the  bill.  He  failed  to  do  cither ;  and  on  the 
14th  February  1835  the  fiat  issued.  The  bill  was  post- 
dated in  October  1 835  and  payable  one  year  after  date. 
The  petitioners  had  proved  for  422/. — the  balance  of 
their  debt,  after  deducting  the  500/.  bill,  which  bad  been 
presented  and  refused  payment,  because  the  bankrupt 
had  not  indorsed  it.  The  petitioners  alleged,  that  they 
had  no  notice  of  any  act  of  bankruptcy,  when  they  re- 
ceived the  bill  from  the  bankrupt ;  and  prayed  that  the 
bankrupt  might  be  ordered  to  indorse  it,  or  that  they 
might  be  at  liberty  to  bring  an  action  against  the  ac- 
ceptor, in  the  name  of  the  assignees,  upon  indemnifying 
them. 
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Mr.  Bacon  appeared  in  support  of  the  petition.  1837. 


Ex  parte 

Mr.  James  RusselL  for  the  assignees.     There  was  no       Rhodes 

^  and  othert. 

assignment,  in  this  case,  of  the  bankrupt's  legal  title  to 
the  bill,  but  it  was  merely  conditionally  deposited  by 
him  with  the  petitioner.     This  would  give  the  petitioner 
no  absolute  right  to  retain  it,  and  would  operate  in  the 
same  way,  as  if  a  policy  of  assurance  had  been  deposited 
with  him,  without  any  notice  to  the  office, — or  a  debt 
had  been  assigned  to  him,  without  notice  to  the  debtor. 
[Sir   G.  Rose.    What  notice  is  required,  in  bill  trans- 
actions, of  the  transfer  of  a  bill  ?]     The  deposit  of  a 
chose  in  action  differs  from  the  deposit  of  an  instrument 
affecting  the  land.     In  Ex  parte  Hall  (a),  Lord  Eldon 
refused  such  an  Order  as  is  applied  for  in  this  case, 
saying,  that  there  was  no  jurisdiction  in  bankruptcy  to 
make  it.      In   Ex  parte  Brown  (6),  where  a  petition 
was  presented  for  the  same  purpose,  no  objection  was 
taken  as  to  the  want  of  jurisdiction  ;  and  Sir  J.  Leach 
thought  it  was  merely  the  deposit  of  a  security,  and 
granted  an  Order,  that  the  creditor  should  be  at  liberty 
to  bring  an  action  on  the  note  in  the  name  of  the  bank- 
rupt's assignees,  upon  condition  of  indemnifying  them, 
and  paying  the  costs  of  the  petition,  as  upon  the  deposit 
of  a  security,  without  an  agreement  in  writing.     In  the 
present  case,  the  non-indorsement   of  the  bill  did  not 
proceed  from  inadvertence,  but  was  part  of  the  arrange- 
ment between  the  parties ;  for  if  the  bankrupt  gave  the 
petitioner  another  security,  the  bill  was  to  be  returned. 
At  all  events,  the  assignees  are  entitled  to  their  costs 
out  of  the  fund,  as  there  is  no  memorandum  in  writing. 

(a)  I  Rose,  13.  (h)  1  G.  &  J.  407. 
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1837.  Erskine,  C.  J. — It  seems  to  be  settled  by  all  the 

^'^^       cases  (a),  that  where  a  note  or  bill  has  been  given  to  any 
Rhodes       party  by  the  bankrupt,  before  his  bankruptcy,  for  a  va- 

and  otheif  • 

luable  consideration,  and  the  bankrupt  has  omitted  to 
mdorse  it, — or  where  it  has  even  been  merely  deposited 
as  .a  security, — the  bankrupt  may  be  required  to  in- 
dorse it  after  his  bankruptcy ;  and  that  such  indorsement 
is  good  in  law.  In  JEx  parte  Browne  the  amount  of 
the  note  was  beyond  the  debt  for  which  it  was  pledged ; 
and  therefore  the  legal  interest  in  the  note  passed  to  the 
assignees.  That  circumstance  made  a  difference  in  that 
case. 

Sir  John  Cross  concurred. 

Sir  George  Robe. — There  is  no  doubt  that  the  pe* 
titioner  is  entitled  to  the  Order  he  asks,  unless  the  de- 
livery of  the  bill  to  him  can  be  afiected  by  any  question 
of  fraudulent  preference. 

Ordered,  as  prayed;  the  petitioner  to  take 
his  costs  out  of  the  proceeds  of  the  bill,  and 
the  assignees  theirs  out  of  the  estate. 

(a)  Ex  parU  Greening,  13  Ves.  206 ;  Ex  parte  Mowbray,  1  Jac  &  W* 
428.  But  Me  £x  parte  Hall,  I  Rose,  13 ;  Ex  parte  Stewart,  1  O.  &  J.  344» 
emUr^, 
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1837. 


Ex  parte  Georoe  Pollard. — In  the  matter  of  Thomas     Wettmmster, 

Courtney  and  George  Courtney.  JtfJJ'wfind 

Juiy  ihth. 
IHIS  was  the  petition  of  an  equitable  mortgagee  of  an  The  bankrupts 

estate  situate  in  Scotland,  for  the  usual  order,  under  ther^tftioner ia 

the  following  circumstances.  uuf  d^  d^  a 

The  bankrupts  had  carried  on  business  in  the  Old  [^IcotiaXby 

Jewry,  in  the  city  of  London,  as  army  clothiers,  in  part-  ^[J  ^w?"**" 

do' 

nership  with  Thomas  Courtney  the  younger,  deceased;  J^^ich  ^ihe 
and,  as  incidental  to  such  business,  were  also  manufac-  creates  no  lien 

on  the  estate. 

turers  of  linen  in  Kilcardy  in  Scotland.     Thomas  Court-  Sembu,  that 
ney  the  younger,  previous  to  his  death,  resided  at  Kil-  sequemly  a 
cardy,  where  he  conducted  the  manufacturing  business  contract  of  the 
of  the  copartnership;    and,  for  the  purpose   of  such  affect^og*t*he° 
manufacture,  on  the  9th  March  1815,  purchased  a  small  ^'enfb^d^b^ 
piece  of  freehold  land  situate  at  Kilcardy,  which  was  i^^ai^jlh^J***^. 
thereupon  conveyed  to  him  in  fee  by  an  instrument  Jigneesjna 

*  •'  "^  Court  of  Equity 

called  a  disposition  or  assignment ;  and  on   the   10th  *°  ^ogiai^d- 

'  ®  '  Dubitante  Sir 

October  1815,  an  instrument  of  seisin  in  his  favour  John  Cross, 
was  duly  recorded,  according  to  the  forms  of  the  Scotch 
law.  Upon  this  land  the  bankrupts  and  Thomas  Courtney 
the  younger  made  certain  erections  and  buildings,  in 
which  they  continued  to  carry  on  the  business  of  manu- 
&cturers  of  linen  until  the  death  of  Thomas  Courtney 
the  younger,  which  occurred  some  time  in  the  year  1817; 
and  from  that  period,  the  two  bankrupts,  as  his  surviv- 
ing partners,  continued,  up  to  the  time  of  their  bank- 
ruptcy, to  occupy  these  premises  for  the  purposes  of 
their  manufactory;  and  as  the  owners  thereof,  ex- 
pended large  sums  of  money  in'  erecting  other  build- 
ings thereon. 
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1837.  On  the  13th  March  1832,  the  bankrupts,  being  then 

Exuarte  largely  indebted  unto  the  petitioner,  and  by  way  of 
Pollard,  inducing  him  to  give  further  credit  to  them,  delivered  to 
him  the  instrument  called  a  disposition  or  assignment, 
bearing  date  the  9th  March  1815,  as  well  as  the  in- 
strument of  seisin,  bearing  date  the  10th  October 
1815,  accompanied  with  the  following  memorandum  in 
writing  :— 

"  London  13th  March  1832. 

"  Mr.  George  Pollard^  trading  under  the  firm  of 

•*  John  Pollard  &  Co. 
"  Sir, 

"  We,  the  undersigned  Thomas  Courtney  and 
George  Courtney ^  do  herewith  deposit  in  your  hands  a 
certain  disposition  or  assignment,  dated  9th  March 
1815,  together  with  a  certain  instrument  of  seisin,  dated 
10th  October  1815,  whereby  certain  lands  are  vested  in 
Thomas  Courtney  junior,  deceased;  but  inasmuch  as 
the  said  property  was  purchased  out  of  the  partnership 
funds,  and  for  the  partnership  purposes,  and  we,  the 
undersigned,  having  since  become  the  legal  and  only 
owners  of  the  said  property,  do  hereby  give  you  a  lien 
thereon  for  the  general  balance  of  all  or  any  monies  that 
now  are  or  may  hereafter  become  due  to  you  from  us, 
to  the  extent  of  2000/. ;  and  we  agree  that  you  shall 
stand  in  the  nature  of  equitable  mortgagee  thereof;  and 
on  demand,  we  further  engage  to  make,  do,  and  perfect 
all  such  acts  for  the  better  securing  to  you  of  any  such 
monies  as  aforesaid. 

/o-       i\  C"  Thomas  Courtney^ 
^^'^''''^^  ]<^  George  Courtneyr 
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The  petitioner  alleged,  that,  confiding  in  the  facts        1337. 
stated  in  this  memorandum,  and  relying  upon  the  secu-        ^^^^^ 

-11,,.  ,  -  Ex  parte 

rity  of  the  hereditaments  thus  charged  to  him,  he  was  Pollabd. 
mduced  to  give  credit  to  the  bankrupts  until  the  time  of 
their  bankruptcy ;  at  which  time  he  was  a  creditor  for 
the  sum  of  1927Z.  is.  6d.,  in  respect  of  which  sum  he 
then  believed  himself,  and  claimed  to  be  an  equitable 
mortgagee  of  such  hereditaments. 

On  the  ^th  December  1832,  a  fiat  issued  against  the 
two  bankrupts  by  the  name  and  description  of  Thomas 
Courtney  and  George  Courtney,  of  the  Old  Jewry,  in 
the  city  of  London,  clothiers,  dealers  and  chapmen, 
trading  under  the  firm  of  Thomas  Courtney  Sc  Sons, 
under  which  they  were  duly  found  and  declared  bank- 
rupts. 

Shortly  after  the  bankruptcy,  the  petitioner  asserted 
his  claim  to  be  an  equitable  mortgagee  of  the  above- 
mentioned  hereditaments;  and  certain  inquiries  being 
thereupon  made  into  the  title,  it  was  discovered  that 
Thomcu  Courtney  the  younger  had  died  intestate  as  to 
real  estate  in  Scotland ;  and  it  was  therefore  supposed, 
that  the  legal  estate  in  these  hereditaments  had  descended 
to,  and  was  then  vested  in  one  William  Courtney,  the 
elder  brother  of  Thomas  Courtney  the  younger,  who 
would,  according  to  the  law  of  England,  have  been  his 
heir-at-law,  subject  to  such  equities  or  trusts  as  would 
result  from  the  facts  before  stated.  But  the  assignees 
of  the  bankrupts,  being  advised  that  under  the  particular 
circumstances  of  the  case  it  would  have  been  attended 
with  much  difficulty  and  expense,  were  they  to  set  up 
any  claim  to  the  hereditaments  in  question,  upon  the 
ground  of  any  implied  trust  in  equity, — and  that  even  if 
the  claim  were  established,  it  would  be  unproductive  of 
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1837.  any  benefit  to  the  bankrupts'  estate,  inasmuch  as  the 
£z  parte  bankrupts'  interest  would  still  be  subject  to  the  clium  of 
Pollard.  ^]jg  petitioner,  as  an  equitable  mortgagee,  for  an  amount 
more  than  equal  to  the  value  thereof, — the  assignees 
determined  not  to  assert  any  claim  to  the  property.  And 
it  was  thereupon  agreed  between  William  Courtney  and 
the  petitioner,  that  William  Courtney  should  get  him- 
self served  heir  to  his  deceased  brother,  Thomas  Courts 
ney  the  younger,  and  should  take  up  his  title  to  the  same 
hereditaments  as  such  heir-at-law,  and  thereupon  sell 
the  property;  and  that  to  prevent  litigation,  and  in  some 
degree  to  compensate  the  petitioner  for  the  injury  whicti 
had  been  done  to  him  by  the  misrepresentations  of  the 
bankrupts  as  to  their  title  to  the  property,  William 
Courtney  should  present  the  petitioner  with  one  moiety 
of  the  net  proceeds  of  the  sale. 

The  petitioner  was  allowed  to  prove  under  the  fiat 
for  the  sum  of  1927i.  4s.  6d.,  as  being  the  amount  of  the 
sum  due  to  him  from  the  bankrupts,  exhibiting  certain 
bills,  and  the  title-deeds  above  mentioned,  as  his  secu- 
rities, without  being  required  to  deliver  up  the  title- 
deeds  ;  and  the  petitioner  subsequently  received  divi- 
dends, to  the  amount  of  two  shillings  and  sixpence  in  the 
pound,  upon  the  amount  of  his  said  debt. 

It  appeared,  that  in  the  course  of  the  proceedings 
adopted  by  William  Courtney  for  having  himself  served 
heir  to  his  brother  Thomas  Courtney  deceased,  and  for 
taking  up  his  title  to  the  hereditaments  above  mentioned, 
it  was  discovered,  that  according  to  the  law  of  Scotland, 
William  Courtney  was  not,  as  eldest  brother  of  Thamae 
Courtney  the  younger,  his  heir-at-law;  but  that,  ac- 
cording to  the  law  of  Scotland,  the  hereditaments  in 
question^  having  been  acquired  by  Thomas  Courtney  the 
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younger  by  purchase,  and  not  by  descent,  the  same  upon        1837. 
his  death  descended  to  the  bankrupt  George  Courtney ^      ^    ^ 
who  was  his  next  elder  brother,  as  being  what  in  Scot-      J*""-*^"©* 
land  is  termed  ''  the  Heir  of  Conquest/' 

Under  these  circumstancesi  the  petitioner  submitted, 
that  inasmuch  as  the  hereditaments  in  question  legally 
descended  to  George  Courtney^  as  the  heir-at-law  of 
Thomcu  Courtney  deceased,  subject  to  the  equities  be- 
fore mentioned  in  favour  of  the  partnership  firm,  the 
same  were  effectually  mortgaged  in  equity  to  the  peti- 
Uoner  by  the  above-mentioned  memorandum  of  deposit; 
and  that  he  was  entitled  to  the  usual  rights  of  an  equit- 
able mortgagee,  upon  consenting  to  have  the  proof  al- 
ready made  by  him  expunged,  and  to  refund  to  the 
assignees  the  amount  of  the  dividends  received  by  him. 

The  petitioner  prayed  for  the  common  Order  on  an 
equitable  mortgage,  and  for  leave  to  bid ;  and  that  all 
necessary  and  proper  directions  might  be  given  for  taking 
up  the  title  to  the  property  in  question,  according  to  the 
law  of  Scotland,  and  for  the  conveyance  of  the  same 
to  the  purchaser  under  the  Order  of  this  Court. 

Mr.  Swanston,  and  Mr.  Anderdon,  in  support  of  the 
petition.  The  two  contracting  parties  in  this  case,  living 
in  England  at  the  time  of  the  contract,  the  estate  in 
question,  which  was  the  subject  of  the  contract,  is  trans- 
missible, according  to  the  law  of  the  country,  where  the 
contract  was  entered  into.  By  the  English  law,  there- 
fore, the  property  has  now  become  legally  vested  in  the 
assignees  of  Thomas  and  George  Courtney,  as  surviv- 
ing partners  of  Thonuxs  Courtney  the  younger,  subject 
to  the  equitable  lien  of  the  petitioner.  The  question 
indeed  comes  to  this,  whether  the  funds  in  the  hands  of 
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1837.        the  assignees  are  not  to  be  distributed  according  to  the 

fiTiilrte      ^"'^s  ^f  ^^^  English  law.     By  the  1  &  2  Will.  4,  c.  56, 
PoLLABo.      g^  gg^  j^  jg  expressly  enacted,  that  where  any  person 

shall  have  been  adjudged  a  bankrupt,  all  such  present 
and  future  real  estate  of  such  bankrupt,  whether  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  in  any 
of  the  dominions,  plantations,  or  colonies  belonging  to 
his  majesty,  as  by  the  previous  act  of  6  Geo.  4f,  c.  16, 
s.  64,  was  directed  to  be  conveyed  by  the  Commissioners 
to  the  assignees,  shall  vest  in  the  bankrupt's  assignees 
for  the  time  being,  by  virtue  of  their  appointment,  with- 
out any  deed  of  conveyance  for  that  purpose.  It  was 
decided  in  Lord  Cranstaun  v.  JoAjiston  (a),  that  the 
Court  of  Chancery  had  jurisdiction,  in  personam,  upon 
equity  arising  out  of  transactions  concerning  lands 
abroad,  particularly  if  in  the  British  dominions ;  and 
upon  this  principle  the  Court,  under  the  circumstances 
there  stated,  decreed  a  re-conveyance  of  an  estate  in  the 
West  Indies.  [Sir  G.  Rose.  The  question  is  here,  whether 
the  deposit  of  the  deeds  was  any  thing  more  than  a  per- 
sonal contract  between  the  parties,  which  did  not  bind 
the  estate.]  The  mere  deposit  of  deeds  is  nothing  but 
a  personal  contract  in  any  case ;  but  it  is  one  which  a 
Court  of  Equity  will  afterwards  enforce,  so  as  to  bind 
the  real  estate.  It  does  not,  of  itself,  pass  any  legal 
estate ;  and  although  a  decree  of  a  Court  of  Equity 
would  bind  a  purchaser,  it  would  only  be  as  to  bis 
equity.  But  where  there  is  a  purchaser,  without  notice 
of  an  equitable  mortgage,  he  is  preferred  to  the  equitable 
mortgagee.  This  shews,  that  an  equitable  mortgage, 
of  itself,  gives  no  interest  in  the  estate.  A  Court  of 
Law  would  not  recognize  an  equitable  mortgage,  on  a 

(u)  3  Vet   170. 
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question  of  title.  [Erskine,  C.  J.  Are  you  right  in  1837. 
your  position,  that  a  deposit  of  title-deeds  is  a  mere  ^^  ^^ 
personal  contract — is  it  not  a  contract  affecting  the  free-  Pollard. 
hold?]  Whether  it  is  considered  a  real  or  a  personal 
contract,  it  may  be  conceded,  that,  according  to  the 
Scotch  law,  the  estate  in  Scotland  is  not  affected  by  the 
contract  in  the  present  case.  But  this  Court  is  as  much 
a  Court  of  Equity  for  enforcing  the  performance  of  the 
contract,  as  the  Court  of  Chancery,  Suppose  an  equit- 
able mortgage  of  an  estate  in  Scotland,  and  a  purchaser 
of  that  estate,  with  notice  of  the  equitable  mortgage, 
and  all  the  parties  living  in  England,  and  the  equitable 
mortgagee  applies  to  the  Court  of  Chancery  for  a  specific 
performance, — would  not  that  Court  have  jurisdiction  to 
enforce  the  contract  ?  The  locality  of  the  estate  has  no 
more  to  do  with  the  subject,  than  the  measure  of  the 
estate.  If  indeed  the  Court's  process  was  ad  rem^  then 
there  might  be  some  difficulty ;  but  where  the  process  is 
in  personam,  a  Court  of  Equity  would  have  the  same 
power,  as  if  the  estate  lay  in  England.  A  Court  of 
Equity  cannot  follow  the  estate,  but  it  has  power  to 
enforce  the  conscientious  obligation  affecting  the  estate. 
If  that  be  so,  then,  what  does  the  geography  of  the  case 
signify?  In  the  case  of  Lord  Cranstoun  v.  Johnstone^ 
already  cited,  the  Master  of  the  Rolls  says,  that  the 
Courts  of  Equity  here  have  an  equal  right  to  interfere 
with  regard  to  judgments  or  mortgages  upon  lands  in  a 
foreign  country,  as  upon  lands  here ;  and  that  bills  are 
often  filed  upon  mortgages  in  the  West  Indies ;  the  only 
distinction  being,  that  a  Court  of  Equity  here  cannot 
act  upon  the  land  directly,  but  acts  upon  the  conscience 
of  the  person  living  here ;  and  he  adds,  that  the  cases 
already  shew,  that  with  regard  to  any  contract  made,  or 
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1837.  equity  between  persons  in  this  country  respecting  lands 
£x  parte  ^^  ^  foreign  country^  particularly  in  the  British  domi- 
PoLLARB.  nions,  a  Court  of  Equity  here  will  hold  the  same  juria- 
diction,  as  if  they  were  situated  in  England.  Upon  this 
principle,  in  Penn  v.  Lord  Baltimore  (a),  specific  per- 
formance was  decreed  by  Lord  Hardwiche  of  articles 
executed  in  England  concerning  boundaries  of  two  pro- 
vinces in  America.  The  present  case  is  not  one,  where 
the  law  of  Scotland  prohibits  what  has  been  done  between 
the  petitioner  and  the  bankrupts ;  and  it  is  not,  because 
there  is  a  want  of  remedy  in  Scotland,  for  enforcing  the 
performance  of  a  contract  of  equitable  mortgage  rekting 
to  lands  in  that  part  of  the  kingdom,  that  there  shall  be 
no  remedy  in  England. 

Mr.  J.  Russell,  and  Mr.  Bethell,  contri.  The  prayer 
of  the  petition  is  rather  inconsistent  with  the  admission 
of  the  other  side,  that  the  law  of  equitable  mortgage 
does  not  apply  to  Scotland;  for  the  petitioner  prays, 
that  he  may  be  declared  to  be  an  equitable  mortgagee  of 
the  hereditaments  at  Kilcardy;  although  it  is  now 
admitted,  that  the  Scotch  law  does  not  recognize  any 
lien  on  real  property,  by  the  mere  deposit  of  title-deeds. 
The  argument  of  the  other  side  proceeds  on  a  fallacy, 
that  an  equitable  mortgage  gives  no  interest  in  the 
estate.  We  say,  on  the  contrary,  that  it  does  give  an 
equitable  interest  in  the  land.  This  appears  quite  plain, 
from  the  recent  decision  of  the  Lords  Commissioners, 
in  Ex  parte  JBorrodaile(b).  In  that  case,  there  was  a 
deposit  of  the  deed  of  conveyance  of  a  plantation  and 
slaves,  at  Antigua^  accompanied  with  a  memorandum,  in 

(«)  1  Ves.  444.  (b)  %  Mont.  &  A.  308. 
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writing,  stating  the  terms  of  the  deposit;  but,  inasmuch        1837. 

as  the  registered  names  and  descriptions  of  the  slaves      ^.^  ^^ 

were  not  set  forth  in  the  instrument,  or  memorandum  of     ^ollabx>. 

deposit,  nor  in  any  schedule  thereupon  indorsed,  or 

thereunto  annexed,  pursuant  to  the  provisions  contained 

in  the  59  Geo.  8,  c.  120,  the  Lords  Commissioners  held, 

that  by  the  deposit  of  the  deeds  no   interest  in  the 

slaves  passed  to  the  intended  mortgagees,  although  it 

was  admitted  to  pass  an  interest  in  the  estate  to  which 

the  slaves  were  attached.    The  petitioner  comes  here 

expressly  on  a  proceeding  in  rem ;  he  must,  therefore, 

claim  in  respect  of  the  estate  which  the  contract  gave 

him.    The  question  then  is,  whether  this  is  an  interest 

well  created.     By  the  law  of  the  country  where  this 

property  is  situate,  the  petitioner  could  have  no  estate 

or  interest  whatever  in  the  property ;  for,  the  interest  in 

any  lands  must  depend  upon  the  law  of  the  country 

where  the  lands  are  situate.     Sir  William  Scott  has 

said  in  one  of  his  judgments,  that  when  a  judge  has 

inquired  and  ascertained  what  is  the  foreign  law  affect* 

mg  property  in  another  country,  the  law  of  England 

then  retires  from  any  conflict  with  the  foreign  law,  and 

allows  the  latter  to  have  its  force.     This  principle  was 

recognized  by  Sir  John  Leach,  in  the  case  of  Bell  v. 

Martin{a).     In  that  case,  after  the  marriage  of  a  female 

ward  of  the  Court  of  Chancery,  a  settlement  had  been 

made  under  the  direction  of  the  Court,  for  the  benefit  of 

the  wife  and  children  of  the  marriage,  of  a  moiety  of  a 

plantation  in  Demerara,  of  which  the  wife  was  seised  in 

See  at  the  time  of  the  marriage ;  which  settlement,  by 

the  law  of  Demerara,  was  a  nullity,  and  did  not  bind  the 

(a)  2  Rqm.  &  M.  607|  commonlj  cited  u  Martm  v.  Martin, 
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1837.  estate.  The  husband  and  wife  afterwards  mortgaged 
Kx  parte  ^'^^  estate  to  persons  having  full  notice  of  the  settlement; 
and  the  question  before  Sir  John  Leach  was,  whether 
the  mortgage,  or  the  settlement,  was  to  be  preferred; 
and  although  such  a  question  could  not  possibly  have 
arisen  as  to  any  estate  situate  in  this  country,  yet  Sir 
«/.  Leach  decided,  that  the  mortgagee  was  to  be  pre- 
ferred. In  Russell  v.  Russell  (a).  Lord  Thurhw  held, 
that  a  deposit  of  deeds  conveyed  such  an  interest  as  to 
charge  the  estate.  Such  is  the  English  law;  but  the 
law  of  Scotland  being  wholly  opposed  to  this  doctrine, 
the  petitioner  has  no  locus  standi  in  Curia.  But  even 
in  the  English  Courts  it  is  held,  that  a  general  co- 
venant to  settle  lands  of  a  certain  value,  without 
mentioning  the  lands,  does  not  specifically  bind  any 
lands;  Freemoult  v.  Dedire(b),  With  respect  to  the 
26th  section  of  the  1  &  2  Will.  4,  c.  56,  which  has  been 
relied  on  by  the  other  side,  the  Court  will  observe,  upon 
reference  to  the  27th  section  of  that  act,  that  the  latter 
section  puts  a  restriction  on  the  former  one ;  for,  by  the 
latter  section  it  is  provided,  that  where  any  conveyance 
or  assignment  of  any  real,  or  personal  property  of  a 
bankrupt  would  require  to  be  registered,  inroUed,  or 
recorded  in  any  registry  office,  court,  or  other  place  in 
Scotland,  or  any  of  the  dominions,  plantations,  or  colo- 
nies belonging  to  his  majesty,  then  the  certificate  of  the 
appointment  of  the  bankrupt's  assignees  is  required  to 
be  so  registered,  inrolled,  or  recorded,  in  order  to  be 
available  against  purchasers  without  notice  of  the 
bankruptcy,  who  shall  have  duly  registered  their  pur- 
chase-deeds.     This  shows,    at  least,  that  the  act   of 

(a)  1  Brown,  Rep.  269.  (6)  1  P.  Wma.  429. 
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parliament  recognizes  the  law  of  Scotland  as  to  the  re-  1 837. 
gistration,  inroUing,  or  recording  of  any  conveyance  of  J^^^^^ 
real  property  situate  in  that  country.  Pollard. 

Mr.  Swanston,  before  he  replied^  craved  an  adjourn- 
ment of  the  argument,  in  order  that  he  might  have 
time  to  look  into  the  cases;  which  was  granted  by  the 
Court. 

On  this  day  the  argument  was  resumed  as  follows: —  2  May, 

Mr.  Betkell  referred  the  Court  to  Dr.  Story  s  Com- 
mentaries (a),  who,  after  citing  Robinson  v.  Bland,  1  Sir 
W.  Bl.  234,  as  an  authority,  contends  that  if  a  contract 
is  void  as  to  real  estate  in  one  country,  it  is  voidable 
everywhere. 

(a)  This  learned  American  lawjfer,  in  hU  able  treaiise  on  the  Conflict  of 
Laws,  proposes  the  foUowing  question  as  to  contracts  respecting  real 
estate :  "  If  a  contract,"  he  asks,  "  is  made  in  France  by  parol,  or  other- 
wise, in  a  manner  not  conformable  to  the  law  rei  tils,  for  the  purchase  of 
lands  in  England  or  America,  and  the  contract  is  confoimable  to  the  law  of 
Frmnoe  on  the  same  subject, — is  the  contract  valid  in  both  countries  ?  Is  it 
?alid  in  the  country  where  the  land  lies,  so  as  to  be  enforced  there?  If 
not,  is  itTalid  in  the  country  where  the  contract  was  madeV  **  If  this 
question/'  he  says,  "  were  to  be  decided  by  the  law  of  England,  it  might 
be  stated,  that  by  the  law  of  England,  the  contract  would  be  utteily  void  ; 
ipon  I  he  ground,  that  all  real  contracts  must  be  governed  by  the  lex  rei 
dl^"  He  proceeds  to  remark,  that  this  doctrine  has  been  laid  down  in 
emphatic  terms  by  the  Scottish  Courts,  where  Lord  Robertton,  in  a  highly 
interesting  case  (in  Ferguson's  Reports  on  Marriage  and  Divorce,  p.  395  ~ 
997),  said.  "  Although  the  rule  as  to  the  Us  loci  coniractiU  is  of  very  gene- 
mi  application,  particularly  as  to  the  constitution  and  validity  of  personal 
eontncts  and  obligations,  it  is  not  universal.  In  the  first  place,  it  does  not 
apply  to  contracts  or  obligations  relative  to  real  ettate***  Lord  Bannatyne, 
on  the  same  occasion,  affirmed  the  like  principle ;  Fergusson,  401 ;  and 
see  2Kaimcs'  Equity,  b.  3,  c.  2,  s.  2 ;  Ersk.  Inst.  b.  3,  tit.  2,  s.  40,  p.  515. 
The  learned  author  adds,  that  the  doctrine  "  has  received  an  unequi* 
vocal  sanction  in  America ;  where  it  has  been  broadly  declared  to  be  a  well 

VOL.  II.  C  C 
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ISS7.  Mr.  Swanston,  in  reply.     The  property  in  qnettioii 

El  ptrte  having  been  purchased  by  Thomas  Courtney  the  younger 
PoLLAMs.  ^j^jj  ^jjg  funds  of  the  partnership,  and  for  partnership 
purposes, — ^notwithstanding  the  legal  title  was  in  him,  the 
beneficial  interest  was  in  the  partnership.  On  the  death 
of  Thomas  Courtney  the  younger  in  1817,  a  settlement 
of  accounts  took  place,  when  a  sum  of  4000/.  was  found 
to  be  due  to  him  from  the  partnership.  The  two  surviv- 
ing partners,  therefore,  must  be  considered  as  the  bene- 
ficial owners  of  the  property  at  Kilcardy.  [Sir  G» 
Rose.  We  cannot  take  this  for  granted,  unless  the 
representatives  of  Thomas  Courtney  the  younger  are 
brought  before  the  Court.]  The  representatives  have 
proved  under  the  fiat  for  the  sum  of  4000/.,  and  have 
never  made  any  claim  whatever  to  the  property  in  ques- 
tion. The  parties,  who  have  dealt  with  this  property  as 
partnership  property  for  a  period  of  twenty  years, 
cannot  now  say,  that  it  is  not  to  be  considered  as  part- 
nership property,  but  as  the  separate  property  of  Tho- 
mas  Courtney  the  younger.  [Sir  John  Cross.  It  is 
certainly  a  principle  recognized  in  courts  of  justice,  that 
after  a  possession  of  property  for  twenty  years,  omnia 
presumuntur  rite  acta.']  On  the  face  of  the  proceed- 
ings  under  the  fiat,  it  appears,  that  there  must  have 
been  a  release  firom  the  representatives  of  I'hotmas 
Courtney  the  younger;  for,  according  to  their  own 
statement,  when  they  proved  for  the  4000/.,  they 
founded  their  right  of  proof  upon  the  final  settlement  of 

tetUed  rule,  that  any  title  or  interest  in  land  or  real  estate  can  oaly  Im 
acquired,  or  lost,  agreeably  to  the  law  of  the  place  where  the  same  is  situtie.* 
For  this  position  he  cites  various  cases  decided  in  the  Courts  of  the  United 
States ;  viz.  Cutter  v.  Davenport,  1  Pick.  R.  81  ;  Hotford  r,  Nieh»h,  1 
Paige  R.  820;  WilU  v.  Cowper,  2  Hmm,fL\2i;  iS.  C.  Wilcox  R.  2781 
And  see  farther,  Huher  Preset.  Jnrh,  vol.  ii.  lib.  i.  tit.  3,  ss.  14, 15. 
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accounts  between  them  and  the  partnership,  up  to  the        1837. 
period  of  Thomas  Courtney's  death,  when  this  sum  was       ^^  ^^ 
found  to  be  due  to  him  from  the  partnership, — and  they      ^oLLA^n. 
also  waived  their  claim,  by  the  receipt  of  interest  on  this 
sum  before  the  bankruptcy.    [Sir  J.  Cross.  The  repre- 
sentatives have  done  more  than  waive  their  claim  by  the 
receipt  of  interest— they  have  claimed  a  debt  of  4000/. 
from  the  two,  as  the  amount  of  their  share  and  interest 
in  the  partnership  property.]     I  will  undertake,  how« 
ever,  to  procure  the  release  of  the  personal  representa- 
tives of  Thomas  Courtney  the  younger;  and  this  will 
dispose  of  the  objection. 

Then,  as  to  the  principal  question  in  regard  to  the 
lex  loci.  It  is  admitted,  that  there  is  no  Court  in  Scot* 
land,  which  would  enforce  this  particular  contract  as  to 
the  real  property  of  the  partnership ;  but«  on  the  other 
hand,  there  is  nothing  to  show  that  such  a  contract  is 
prohibited  by  the  Scotch  law.  I  apprehend  it  is  a  clear 
proposition^  that  if  there  had  been  no  bankruptcy,  this 
contract  might  then  have  been  enforced  by  the  English 
law,  by  the  intervention  of  personal  process  against  the 
bankrupts.  While  the  estate  was  in  the  hands  of  the 
bankrupts,  the  estate  would  be  affected  by  any  contract, 
which  was  valid  by  the  law  of  the  country  where  the 
parties  to  the  contract  were  residing  when  the  contract 
was  entered  into.  It  is  very  true,  that  while  the  parties 
resided  in  Scotland,  there  would,  in  the  present  case,  be 
no  remedy ;  but  when  they  come  to  this  country,  the 
contract  can  then  be  enforced  against  the  person  of  the 
contracting  party.  The  interest  of  the  petitioner  in  this 
property  may  be  considered,  as  if  the  estate  was  in  this 
country,  subject  to  a  trust ;  and  then  the  observation  of 

cc2 
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1837.         Lord  Hardwicke  in  Hopkins  v.  Hopkins  {a),  which  was 

Ex  parte  ^''^^  ^y  ^^^  ^*  (^^^^  ^^  ^is  judgment  in  Cholmondeley 
PoLLABD.  y^  Clinton  (6),  applies  with  great  force  in  favour  of  the 
rights  of  the  petitioner,  namely,  that  on  a  trust  in  equity 
no  estate  can  be  gained  by  disseisin,  abatement,  or  intru- 
sion, while  the  trust  continues  (c).  There  are  many 
cases,  where  the  Lord  Chancellor  has  been  called  on  to 
enforce  contracts  relating  to  real  estates  situate  abroad ; 
from  which  it  may  not  unreasonably  be  inferred,  that 
this  Court  will  exercise  the  same  authority  over  the  as- 
signees of  a  bankrupt,  who  are  under  the  peculiar  con- 
trol of  the  Court.  In  the  case  of  the  Earl  of  Arglasse 
V.  Muschamp{d),  it  was  held,  that  a  Court  of  Equity  in 
England  would  relieve  against  a  fraudulent  conveyance 
of  lands  in  Ireland,  where  the  defendant  was  in  England, 

(a)  1  Atk.  581.  (6)  2  Meriv.  358. 

(c)  Mr.  Swanston  here  also  referred  the  Court  to  2  Bla.  Com.  ch.  30, 
p.  327,  el  teq,  on  Uses  and  Trusts  ;  and  to  Chudleigh's  case,  1  Co.  Rop.  121. 

(d)  1  Vern.  75.  The  judgment  of  Lord  Nottingham  in  the  case  referred 
to  is  so  strong  in  favour  of  the  position  contended  for,  that  it  is  worth 
trinscribing.  It  was  argued  by  the  counsel  for  the  defendant,  that  the 
Court  of  Chancery  had  no  jurisdiction  in  the  case,  as  it  could  not  award  a 
sequestration  against  lands  in  Iieland ;  upon  which  Lord  Nottingham  ob* 
served,  "  This  is  surely  only  a  jest  put  upon  the  jurisdiction  of  the  Court 
by  the  cominon  lawyers;  for  when  you  go  about  to  find  the  lands,  and  graot 
a  sequestration  to  execute  a  decree,  then  they  readily  tell  you,  that  the  aa« 
tbority  of  this  Court  is  only  to  regulate  a  man's  conscience,  and  ought  not 
to  affect  the  estate ;  but  that  this  Court  roust  ogere  in  f>er»oHam  only.  And 
when,  as  in  this  case,  you  prosecute  the  person  for  a  fraud,  they  tell  yon, 
you  must  not  intermeddle  here ;  because  the  fraud,  though  committed  here 
concerns  lands  that  lie  in  Ireland,  which  makes  the  jurisdiction  local ;  and 
so  would  wholly  elude  the  jurisdiction  of  this  Court.  But  certainly  thej 
forget  the  case  of  Archer  v.  Preston,  in  which  case,  if  in  any,  the  joribdic- 
tion  was  local,  the  matter  there  being  not  only  for  land  that  lay  in  Ireland, 
but  of  a  title  under  the  act  of  settlement  there ;  yet  the  defendant  coming 
into  England,  a  bill  was  exhibited  'against  him  here,  and  a  ne  exeat  regno 
granted,  and  he  put  to  answer  a  contract  made  for  these  lands ;  and  when 
he  departed  into  Ireland  without  answering,  he  was  sent  for  over  by  a  spe- 
cial order  from  the  king,  and  made  to  answer  the  contempt,  and  to  abide 
the  justice  of  this  Court." 
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In  Penn  v.  Lord  Baltimore  (a),  the  nature  of  the  juris-        1 837. 
diction  of  the  Court  of  Chancery,  in  personam,  and  in       ^^    ^^ 
rem,  is  clearly  explained  by  Lord  Hardtvicke.    That      Pollard. 
was  a  bill  filed  for  the  specific  performance  of  articles  of 
agreement  executed  by  the  defendant  in  England,  con- 
cerning the  boundaries  of  two  provinces  in  America; 
and  Lord  Hardwicke  said,  '^  The  conscience  of  the  party 
was  bound  by  this  agreement,  and  being  within  the  ju- 
risdiction of  this  Court,   which  acts  in  personam,  the 
Court  may  properly  decree  it  as  an  agreement,  if  a 
foundation  for  it.'*     And  in  a  subsequent  part  of  his 
judgment  he  says,  **  As  to  the  Court's  not  enforcing  the 
execution  of  their  judgment ; — ^if  they  could  not  at  all, 
I  agree,  it  would  be  vain  to  make  a  decree,  and  that  the 
Court  cannot  enforce  their  own  decree  in  rem  in  the 
present  case ;  but  this  is  not  an  objection  against  making 
a  decree  in  the  cause ;  for  the  strict  primary  decree  in 
this  Court,  aa  a  Court  of  Equity,  is  in  personam,  long 
before  it  was  settled  whether  this  Court  could  issue  pro- 
cess to  put  into  possession  in  a  suit  of  lands  in  Eng- 
land/'  Lord  Alvanley,  also,  acted  upon  this  principle  in 
Lord  Cranstoun   v.  Johnston  (i),   which   has  already 
been  cited.     [Sir  J.  Cross.   There  the  Master  of  the 
Rolls  says,  "  the  only  distinction  is,  that  the  Court  can- 
not act  upon  the  land  directly,  but  acts  upon  the  con- 
science of  the  person  living  here."]     In  the  case  of 
SeJkrig  v.  Davis  (c),  which  was  decided  before  the  pass- 
ing of  the  6  Geo.  4,  c  16,  s.  64,  although  it  was  there 
held,  that  a  commission  of  bankrupt  in  England  did  not 
afiect  the  heritable  or  real  property  of  the  bankrupt  out 
of  England,  yet  Lord  Eldon  said,  after  referring  to  the 

(a)  1  Yes.  ten.  444.  (c)  2  Roie,  291. 

(6)  3  Vc».  jun.  170. 
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1 837.        decision  of  the  Court  of  Session  in  Scotland^  in  Thi 


Ex  paite  Bank  of  Scotland  v.  Cuthbert  (a),  '^  that  no  man  can 
doubt  that  there  is  a  moral  obligation  imposed  on  the 
bankrupt  to  execute  a  conveyance  to  the  assignees  of 
such  real  estate/'  This  shows  what  Lord  Eldon  thought, 
as  to  the  equities  affecting  the  bankrupt's  real  estate  in 
Scotland,  or  elsewhere  out  of  England. 

I  propose  now  to  consider  the  difierence  that  has  been 
alleged  to  exist,  between  the  interest  of  the  bankrupt  and 
that  of  the  assignees,  in  the  property  in  question.  The 
assignees  take  all  the  property  of  the  bankrupt,  subject 
to  all  the  rights  and  interests  which  would  afiect  the 
estate  in  the  hands  of  the  bankrupt.  The  present  case 
is  analogous  to  that,  where  there  is  a  defective  convey- 
ance of  property,  and  which  a  Court  of  Equity  has 
power  to  set  right.  Thus,  in  the  case  of  Taylor  v* 
Wheeler  {b)f  where  A,  mortgaged  copyhold  lands  to  £.p 
but  the  surrender,  not  being  presented  within  the  time 
limited  by  the  custom,  became  void,  and  afterwards  A. 
became  bankrupt ;  on  a  bill  filed  by  the  assignees,  the 
defective  surrender  was  made  good.  If  assignees  there- 
fore are  entitled  to  relief  against  any  party,  in  case  of  a 
defective  conveyance,  they  are  bound  by  the  same  equity 
at  the  instance  of  such  other  party.  In  Mitford  v. 
Mitford{c\  Sir  W.  Orant^  in  giving  judgment  in  that 
case,  says,  '^  Is  an  assignee,  under  a  commission  of  bank- 
rupt, placed  in  a  different  situation  from  that  of  the 
bankrupt  himself?  I  have  always  understood,  the  as- 
signment from  the  commissioners,  like  any  other  assign- 
ment, by  operation  of  law  passed  his  rights  precisely  in 
the  same  plight  and  condition  as  he  possessed  them. 

(a)  1  Rost,  Append.  462.  (c)  9  Vci .  99. 

(6)  2  Vera.  664. 
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Even  where  a  complete  legal  title  vests  in  them^  and        1837. 
there  is  no  notice  of  any  equity  affecting  it,  they  take       ^^    ^ 
sabject  to  whatever  equity  the  bankrupt  was  liable  to."      Pt>LLi«D. 
Then  why  are  the  assignees  in  the  present  case   not 
to  hold,  subject  to  the  equities  of  the  bankrupt  ?     In 
the  sobsequent  case  of  Grant  v.  Mills  (a),   where  the 
question  was,  whether  a  vendor's  lien  for  the  purchase- 
money  of  an  estate,  which  he  had  sold  to  a  party  who 
had  become  bankrupt,  was  discharged  by  taking  bills  of 
exchange.  Sir  W.  Grant  expressed  himself  to  the  same 
eflfeet,  saying,  "  It  is  not  disputed,  that  whatever  equity 
the  plaintiff  would  be  entitled  to  against  the  bankrupt, 
be  is  entitled  to  against  the  assignees."    The  like  doc« 
trine  was  held  by  Lord  Manners^  in  Saunders  v.  Leslie{b), 
where  his  Lordship  says,  *'  It  has  been  determined,  that 
the  assignees  of  a  bankrupt  cannot  be  in  a  better  situation 
than  the  bankrupt  himself,  and  that  they  are,  in  respect 
of  his  estate,  liable  to  all  equities  that  would  attach  upon 
the  estate  in  his  possession."    The  same  principle  also 
was  acted  upon  by  the  present  Vice  Chancellor,  in  JEx 
parte  Wise(c),  who  held,  that  the  equitable  mortgagee 
of  a  bankrupt  tenant  in  tail  was  entitled  to  have  his 
lien  made  good,  as  against  the  fee  simple  of  premises,  of 
which  the  bankrupt  was  seised  as  tenant  in  tail  at  the 
time  of  the  equitable  mortgage,  but  who  afterwards  ac- 
quired the  remainder  in  fee  expectant  on  the  determina- 
tion of  the  estate  tail.     And  this  Court  has  recognized 
die  same  doctrine  in  JEx  parte  Turpin  {d). 

Such  being  the  law,  then,  as  to  the  equities  to  which 
the  assignees  of  a  bankrupt  are  clearly  liable,  the  rights 
of  the  parties  under  this  contract  must  be  determined  by 

(a)  2  Yes.  &  B.  306.  (e)  Mont.  &  M.  66. 

(0  2  Ball  &  B.  515.  (d)  1  Deac.  &  C.  120. 
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1837.  the  law  of  the  place  where  the  contract  was  entered  intOi 
Ex  parte  subject  only  to  the  remedy  to  recover  possession  of  the 
l^oLLABs.  property  being  in  that  country,  where  the  property  is 
situate.  '^  According  to  the  authority  of  Huber  (a)  and 
Vo€t{by*  says  Lord  Tenterden,  in  the  case  of  The  British 
Linen  Company  v.  Drummond  (c),  "  The  party  suing, 
and  seeking  to  avail  himself  of  the  law  of  a  particular 
country,  must  take  that  law  as  he  finds  it."  In  con- 
formity with  this  doctrine,  the  Court  of  King*s  Bench 
determined,  in  De  la  Vega  v.  Vianna  {d\  that  in  a  suit 
between  parties  resident  in  England,  on  a  contract  made 
between  them  in  a  foreign  country,  the  contract  is  to  be 
interpreted  according  to  the  foreign  law,  but  the  remedy 
must  be  taken  according  to  the  law  here.  As  to  the 
case  of  Bell  v.  Martin  (e),  which  has  been  cited  by  the 
other  side,  I  know  nothing  about  such  a  case ;  it  does 
not  appear  to  be  reported.  With  respect  to  the  case  in 
Peere  Williams,  of  Freemoult  v.  Dedire  (/),  what  does 
that  case  prove  ?  Merely  this,  that  a  Court  of  Equity 
would  not  apply  a  general  covenant  to  particular  lands. 
And  in  regard  to  Ex  parte  Borrodaile,  in  the  matter  of 
Rucher  {g\  how  can  the  decision  in  that  case  affect  the 
present  question  ?  For  there  the  act  was  prohibited  by 
the  statute.  But  whatever  may  be  the  law  of  Scotland, 
as  to  equitable  mortgages,  we  are  not  to  be  deprived  of 

(a)  Prelect.  Juris.  Civ.  part  ii.  lib.  i.  tit.  3.  s.  7. 

(b)  Lib.  zliT.  tit.  iii.  s.  12. 

(c)  10  B.  &  C.  912.  {d)  1  B.  &  Adol.  284. 

(«)  This  case  is  reported  in  2  Ross.  &  M.  507,  bnt  it  is  indexed  and  gte- 
nerally  cited  under  the  name  oi  Martin  t.  Afortin.  There  were,  in  fact,  two 
causes  involving  the  same  point,  Martin  v.  Martin,  and  B€ll  v.  MaHin,  and 
the  reporters,  in  naming  them,  have  given  the  former  precedence  o?er  the 
latter. 

(/  )  1  P.  Wms.  429.  (g)  2  Mont.  &  A.  398. 
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onr  remedy  here,  because  we  should  have  none  else-        1837. 
where. 


Erskine,  C.  J. — Any  question  arising  from  the  con- 
tract itself  need  not,  at  present,  be  discussed ;  for  the  ques- 
tion, on  which  we  are  now  called  on  to  decide,  renders  it 
unnecessary  to  consider  the  other.  The  material  point 
before  us  seems  to  be,  whether  such  strict  interpretation 
is  to  be  put  on  the  expression  of  Sir  William  Crrant,  in 
Mitford  ▼.  Mitford  (a),  and  to  that  of  Lord  Manners,  in 
Saunders  v.  Leslie  (&),  as  to  compel  us  now  to  hold,  that 
the  assignees  take  the  real  estate  of  a  bankrupt,  wherever 
it  may  be  situate,  and  by  whatever  foreign  laws  it  may  be 
regulated,  subject  to  all  the  equities  to  which  the  estate, 
in  the  hands  of  the  bankrupt,  would  be  subject.  There 
would  be  no  difficulty  in  enforcing  the  contract,  if  the 
question  merely  related  to  the  bankrupt;  but  the  ques- 
tion here  is,  whether,  when  the  interests  of  other  parties 
intervene,  as  those  of  the  assignees,  a  Court  of  Equity 
could  then  enforce  a  contract  affecting  freehold  property 
situate  abroad.  Are  the  assignees  bound  by  all  the 
equities  which  personally  affect  the  bankrupt, — or  is  not 
their  liability  merely  confined  to  those  which  affect  the 
estate  ?  As  the  property  in  question  is  now  vested  in 
the  assignees,  and  they  have  got  possession  of  it,  how 
can  a  Court  of  Equity  interfere,  when  the  estate  is  not 
affected  by  the  contract  ?  The  question,  in  fact,  comes 
to  this :  whether  a  party,  who  acquires  no  interest  in  the 
land  before  the  bankruptcy,  but  has  only  a  personal 
contract  with  the  bankrupt,  can  enforce  the  contract 

(a)  9  Ves.  99.  (6)  2  Ball  &  B.  515. 


Ex  parte 
Poll  A  no. 
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18d7.  against  the  assignees  as  to  the  estate?  As  it  is  «  ques- 
El  pant  ^^^  ^^  great  importance,  and  there  is  some  diflference  of 
PoxxABiK      opinion  in  the  Court,  we  will  not  decide  the  case  finally, 

until  we  have  had  an  opportunity  of  looking  into  the 

authorities  on  the  subject. 

Sir  John  Cross. — I  am  certainly  disposed  to  thinkt 
that  as  the  parties  are  within  the  jurisdiction  of  the 
Court,  and  the  contract  is  also  within  the  jurisdictioDt 
we  might  enforce  the  performance  of  the  contract,  by 
exercising  the  control  which  this  Court  possesses  orer 
the  bankrupt's  assignees.  It  does  not  appeart  that  the 
deposit  of  title-deeds,  by  way  of  equitable  mortgage,  is 
contrary  to  the  law  of  Scotland,  but  merely,  that  the 
Scotch  law  has  not  provided  for  such  a  case.  But  I 
refirain  firom  expressing  any  pontive  ofmiion  on  the  case 
at  present. 

Sir  George  Rose. — The  question  is,  simply,  whether 
the  petitioner  was  an  equitable  mortgagee  of  this  estate 
at  the  time  of  the  bankruptcy  of  Messrs.  Cban^^ney— yea, 
or  no.  The  proposition,  that  the  assignees  take  the 
fireehold  jnroperty  of  the  bankrupt,  subject  to  all  the 
equities  affecting  it  at  the  time  of  the  bankruptcy,  is 
perfectly  distinct  firom  the  other  proposition  which  is 
now  contended  for,  namely,  that  they  take  the  property 
subject  to  all  the  personal  contracts  of  the  bankrupt. 
The  bankrupt,  it  seems,  has  made  no  valid  conveyance 
of  this  property,  according  to  the  forms  of  the  Scotch 
law;  and  the  deposit  of  the  deeds  must  therefore  be 
considered  merely  a  personal  contract,  which  does  not 
bind  the  estate.     I  think  the  property  must  take  the 
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destinatioD,  which  is  given  to  it  by  the  law  of  Scotland^        1 B57. 
where  the  property  is  situate.  j.^^  p,^^ 

Cur.  adv.  vult.  Pollahi,. 

The  petition  stood  in  the  paper  this  day  for  judgment.  Gray't  Inn  Hall, 

Jtdy  18. 

Erskine^  C.  J. — The  petition  in  this  case  must  be 
dismissed^  and  with  costs^  on  the  ground  stated  by  the 
majority  of  the  Courts  when  the  petition  was  heard  on 
the  2nd  May. 

Petition  dismissed,  with  costs. 


Ex  parte  Wilson    and    another. — In   the    matter  of 

Bryant.  Wntmintter, 

May  2. 

1  HIS  was  the  petition  of  a  creditor,  praying  for  an  Where  one  of 
order  that  distinct  accounts  might  be  kept,  and  that  they  a  bankrupt,  the 

.    i_.    1         .    !•!      .      ,  ..  J        '^     •      order  authoriz- 

might  be  at  hberty  to  commence  actions  and  suits  m  jng  the  assig. 
their  own  names,  and  in  the  name  of  a  partner  of  the  ib!^rown"naine8 
tiankrupt,  who  was  resident  abroad.    The  application  ^^eMi^ntpln- 
was  made  under  the  89th  section  of  6  Geo.  4,  c.  16;  and  ;«;:  ""^^"^  **»« 

'  6  Ceo,  4,  c.  16, 

the  only  question  was,  whether  the  proper  course  was  to  *•  ^^>  J"*y  ^  * 

*      *  general  order 

make  a  general  order,  authorizing  the  assignees  to  bring  applicable  to 

all  actions 

any  actions  or  suits,-— or  whether  there  must  be  a  special  and  suits, 

.  .  .  and  not  a  spe- 

ordttr  for  each  particular  action  or  suit.  ci&l  order  for 

each  action  or 
suit.  Dubitante, 

Mr.  Swanston,  in  support  of  the  petition.    It  cannot    '^  *  ^^' 
have  been  the  intent  of  the  statute,  that  the  assignees 
should  be  obliged  to  come  to  the  Court,  from  time  to 
time,  before  instituting  each  particular  suit ;  nor  that  the 
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1857.        Court  should  be  bound  to  inquire  into  the  details  neces- 

Ex  parte      ^*^  *^  determine  on  the  propriety  of  commencing  each 

aJd^iiSiher.    *^^^^°  ^^  ^"^^'     '°  Kalifat'%  case  (a),  the  Vice-Chan- 

cellor  made  an  Order,  generally^  although  the  partner 

was,  as  in  this  case,  resident  abroad. 

Mr.  J,  Russell,  amicus  CuruB,  said,  that  the  Vice- 
chancellor  had  made  the  Order,  generally,  under  similar 
circumstances. 

Mr.  O.  Anderdon,  for  the  assignees,  consented  to  any 
Order  the  Court  might  make. 

Erskine,  C.  J. — I  think  it  is  in  the  discretion  of  the 
Court,  to  grant  either  a  general,  or  a  special.  Order ;  and 
in  the  present  case,  as  the  bankrupt's  partner  is  resident 
abroad,  a  general  Order  will  be  more  convenient,  and 
will  prevent  the  delay  and  expense  of  coming  to  this 
Court  every  time  an  action  is  to  be  brought.  The  absent 
partner,  however,  should  be  served  with  the  Order, 
either  personally,  or  by  substitution ;  for  if  he  released 
the  cause  of  action  before  notice  of  this  Order,  it  would 
be  a  good  defence  to  any  action  that  might  be  brought 
by  the  assignees. 

Sir  John  Cross. — The  89th  section  speaks  in  the 
singular  number  of  "  any  action  at  law,  or  suit  in 
equity.'*  I  am  inclined  to  think,  therefore,  that  there 
should  be  a  special  Order  in  every  case ;  for  the  general 
Order  does  not  appear  to  me  to  hold  out  a  sufficient 
protection  to  the  partner  whose  name  is  used. 

(a)  Not  reported. 
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Sir  George  Rose  concurred  with  the  opinion  of  the        1837. 
Chief  Judge.  ^^ 

Wilson 
and  another. 

The  Order  was  directed  to  be  drawn  up^  follow- 
ing the  words  of  the  act  of  parliament. 


Ex  parte  Good. — In  the  matter  of  Atkinson.  Weitmimter, 

May  5»  June  9. 

This  was  a  petition  of  a  creditor  claiming  a  lien  on  a  xhe  bankrapt 
sum  in  the  hands  of  the  oflScial  assignee,  under  the  fol-  ^^i^f  gj^, 
lowing  circumstances :—  Denmlrkr  '*' 

The  bankrupt,  who  had  been  a  merchant  in  London,  in  ^^^  ^®^ 
tfce  year  1807  consigned  from  England  in  a  neutral  vessel,  l^«nish  govem- 

•^  ^  °  roent  upon  the 

called  the  Fortuna,  a  cargo  of  wine  and  other  merchan-  breaking  out  of 

hostilities  be* 

dize  to  Good  &  Son,  English  subjects,  living  at  Elsinore,  tween  tbatcoun- 

_.  try  and  Great 

in  Denmark.     Before  the  Fortuna  arrived  at  Elsinore,  Britain,  after 
hostilities  suddenly  commenced  between  Great  Britain  been  obliged  to 
and  Denmark;  in  consequence  of  which,  Good  in  Son  Mdoiher^*^  ^ 
refused  to  receive  the  consignment,  knowing  that  the  upTtVi*!St^' 
property  was  safe  while  in  the  neutral  vessel,  but  that  [J^^jJ  °f  P®*^' 
if  received  by  them,  it  would  be  immediately  confiscated  *«"»ment  oMer- 

"  ed  coropensatiOQ 

by  the  Danish  authorities.    The  captain  of  the  Fortuna,  fo'  the  losses 

sustained  by 

however,  being  desirous  to  discharge  the  cargo,  and  British  subjccu 

from  the  sei- 

receive  the  freight,  summoned  Good  Sc  Son  before  the  zures  made 
Sea  Court  of  Copenhagen,  to  compel  them  to  accept  the  and  the  value  of 
consignment,  and  pay  the  freight.     On  the  27th  No-  awanied\y*tbe 
vember  the  Sea  Court  made  the  order,  of  which  the  SmSire™ 
following  is  the  translation :—  If,^«  ^^^' 

o  nipt  8  assignees. 

"  The  summoned  John  Good  must,  before  three  set-  ^«w,  that  the 

factor  was  enti- 

Ungs   of  the  sun  after  this   sentence  is  legally  made  tied  to  a  portion 

®  ®      -^  of  the  fund  re- 

known  to  him,  and  under  the  penalty  of  thirty  rix  dol-  ccived  by  the 

assignees,  to  the 

lars  to  the  poor  funds  for  every  day  it  is  not  complied  amount  of  his 

disbursements 
in  respect  of  the 
freight  and  other  charget. 
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1857.  with,  point  out  a  convenient  place  of  discharge  for  the 
£i  Mrte  plaintiff's  vessel ;  and  when  the  vessel  has  got  to  the 
Good.  place  of  discharging,  without  delay  receive  her  cargo ; 
and  after  that  is  discharged^  pay  the  freight  and  port 
money^  amounting  to  260  guineas  of  British  money,  as 
well  as  four  guineas  daily,  from  the  tenth  of  this  month 
until  the  day  the  place  of  discharge  is  fixed  upon,  and 
further,  from  the  day  on  which  the  plaintiff  reported  his 
being  ready  to  discharge,  for  demurrage." 

In  consequence  of  this  order,  Oood  &  Son  received 
the  cargo,  and  paid  the  freight,  primage,  and  demurrage ; 
but  as  soon  as  the  goods  were  landed,  the  government  of 
Denmark  seized  and  confiscated  the  cargo  as  enemy's 
property.  During  the  war  all  intercourse  was  forbid- 
den between  the  two  countries,  especially  to  British 
subjects  residing  in  Denmark,  who  were  bound  by  an 
oath,  and  under  penalty  of  confiscation  of  property,  not 
to  communicate  with  England. 

In  1810,  Atkinson  was  declared  a  bankrupt. 

In  1814,  peace  was  declared;  and  Oood  &  Son  were 
then  desirous  of  being  repaid  what  they  had  pud  for 
freight,  &c.;  but  as  claims  had  been  made  upon  the 
British  government  by  British  subjects,  for  compensa* 
tion  for  losses  sustained  by  them  in  Denmark,  which 
included  those  of  Atkinson^  it  was  agreed  that  the 
demand  of  Good  8c  Son  should  not  be  prosecuted,  until 
such  compensation  had  been  granted,  and  that  the 
amount  of  the  loss  of  Good  8c  Son  should  form  a  lien 
upon  the  amount  of  Atkinson's  com[)ensation.  It  was 
not,  however,  until  1834,  that  the  British  government 
appointed  Commissioners  to  decide  on  the  amount  of 
the  claims,  and  of  the  compensation  to  be  made.  In  this 
interval,  the  assignees  under  Atkinson's  commission  had 
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died;  and  Patrick  Johnson^  having  been  appointed  the         1887. 
official  assignee^  made  a  claim  for  compensation^  which       ^^"^L 
was  substantiated  with  the  assistance  of  the  evidence  of        Good, 
Good  tc  Son;  and  the  sum  of  3769Z.  was  awarded  by  the 
Commissioners  to  P.  Johnson,  as  such  official  assignee ; 
which  sum  he  accordingly  received. 

The  petitioner  was  the  surviving  partner  of  the  firm 
of  Good  8c  Son^  and  the  personal  representative  of  his 
father,  the  senior  partner  in  that  firm;  and  he  now  peti- 
tioned to  be  repaid  the  amount  of  their  advances  made 
m  1807,  which  amounted  to  5021.  Part  of  this  sun, 
amounting  to  69/.,  was  alleged  to  have  been  paid  under 
express  directions  sent  out  by  Atkinson  in  the  Fortuna, 
and  would  have  been  retained  out  of  the  proceeds  of  the 
goods,  if  they  had  been  sold. 

The  prayer  was,  that  the  petitioner  might  be  declared 
entitled  to  a  lien  to  the  extent  of  602/.,  on  the  amount 
awarded  to  the  official  assignee,  or,  at  all  events,  to  the 
extent  of  69/. ;  and  that  one  or  the  other  of  those  sums 
might  be  paid  out  of  the  3769/.,  with  the  costs  of  the 
petition. 

Mr.  Bitkell  appeared  in  support  of  the  petition, 
which,  after  he  had  opened. 

The  Court  appeared  to  think,  that  they  could  not 
enter  into  the  question,  unless  assignees  appointed  by 
the  creditors  were  before  the  Court.  But  the  case  was 
pennitted  to  proceed,  on  the  understanding  that  new 
assignees  were  to  be  chosen,  and  to  be  made  parties  to 
the  present  proceeding. 

Mr.  BetkelL    The  captain  of  the  Fortuna  had,  of 
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I8S7.       course,  a  lien  on  the  cargo  for  the  freight;  and  this 
i;;^      having  been  paid  to  him  by  Good  &  Son,  in  pursoanee 
Good.        ^f  ^^  order  of  the  Danish  Court,  the  lien  was  conse- 
quently transferred  to  them.    The  goods  were  put  into 
their  lawful  possession,  by  virtue  of  the  consignment; 
and  they  were  forcibly  taken  out  of  their  hands  by  the 
enemy.  [Sir  G.  Rose.  As  the  property  was  taken  posses- 
sion of  by  the  Danish  government,  and  had  never  been 
got  back,  it  seems  very  difficult  to  say,  that  the  peti- 
tioner has  a  lien.]     Compensation  money  is  always 
considered,  in  a  Court  of  Equity,  as  standing  in  the 
place  of  the  property,  for  which  the  compensation  is 
awarded.      The  assignee  of  Atkinson  gets  back  the 
value  of  the  cargo,  and  the  amount  of  the  compensation 
is  therefore  substituted  for  the  cargo ;  the  same  equities 
attach  upon  this  fiind,  as  upon  the  cargo  itself,  while  in 
the  hands  of  Good  &  Son.    The  case  stands  precisely 
the  same,  as  if  the  Danish  government  had  sold  the 
goods,  and  had  paid  over  the  proceeds  to  Atldmon. 
The  value  of  the  cargo  must  be  considered,  to  all  intents 
and  purposes,  as  the  proceeds  of  the  cargo ;  and  Good 
&  Son  are  consequently  remitted  to  their  original  lien; 
upon  the  same  principle  as  when  a  vessel  is  captured, 
and  the  master  turned  out  of  possession,  and  the  vessel 
is  afterwards  recaptured,  the  master  does  not  lose  his 
lien  for  freight ;  for  the  acts  of  the  king*s  enemies  do  not 
affect  the  rights,  as  between  two  of  the  king's  subjects ; 
Ex  parte  Cheeseman{a).     [Erskine^  C.J.   I  do  not 
think  that  case  applies.     If  a  party  recover  his  property 
from  the  enemy,  all  rights  of  other  persons  are  still 
attached  to  it ;  but  not  if  the  property  is  recovered  by 

(a)  2  VAtxk,  131. 
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another  party.]     In  the  case  cited^  the  vessel  got  back        1837. 
to  the  possession  of  the  owner,  not  of  the  master ;  and       ^  ^^ 
it  was  held,  that  the  owner  was  a  trustee  for  the  master's        Good. 
lien.      In  Ward  v.  Felton  (a),  where  the  captain  of  a 
vessel  deposited  a  cargo  of  tobacco  in  the  king's  ware- 
house, under  the  controlling  power  of  an  act  of  parlia- 
ment. Lord  Kent/on  said,  that    the    captain    had   not 
parted  with  his  lien  on  the  tobacco  by  such  delivery, 
and  that  it  was  still  disposable,  according  to  the  just 
claims  of  all  parties.    But  supposing  the  Court  should 
think,  that  the  lien  of  Goad  &  Son  does  not  extend  to 
this  fund,  they  are  still  entitled  to  the  amount  of  the 
sum  they  claim,  by  virtue  of  the  Order  in  Council,  or 
by  the  necessary  legal  consequences  of  such  Order. 

The  Court  here  observed,  that  the  case  had  better 
stand  over  till  the  2d  day  of  next  term,  in  order  that 
inquiries  might  be  made,  whether  the  claim  for  compen- 
sation made  to  the  Commissioners,  included  the  peti- 
tioner's clum,  or  not;  and  they  directed,  that  in  the  mean 
time  there  should  be  a  new  choice  of  assignees,  with 
liberty  for  them  to  appear,  and  oppose,  if  they  thought 
proper,  the  prayer  of  the  petition. 

Mr.  Swanston  now  appeared  for  the  assignees.  June  9. 

The  payment  of  the  charges  made  by  Good  &  Son, 
under  coercion  of  the  Danish  Court,  does  not  give  them 
a  lien  on  the  amount  of  the  compensation  paid  by  the 
British  government  to  the  bankrupt's  assignees;  for  the 
bankrupt  was  not  amenable  to  the  jurisdiction  of  the 
Danish  Court,  and  Good  &  Son  cannot  be  considered, 

(a)  1  Cast,  d07. 
YOL.  n.  D  D 
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1857.  for  this  purpose,  as  his  agents.  Bat  the  sentence  of 
Ex  uarte      Confiscation  of  the  Danish  Court,  the  result  of  the  waf 

Good.  between  the  two  countries,  annihilated  the  property  of 
the  bankrupt  in  this  cargo ;  and  that  sentence  was  not 
disturbed  at  the  restoration  of  peace.  It  is  not  meant 
to  be  denied,  that  where  goods  are  seized  by  the  enemy, 
axid  afterwards  recaptured,  the  owner  of  theqi  is,  in 
such  case,  restored  to  his  original  rights.  So,  if  there 
had  been  a  restitution  here  of  the  goods,  in  specie,  it 
may  be  conceded,  that  the  petitioner  would  then  have 
been  remitted  to  his  ori^nal  righ^.  But  here  there 
was  no  restitution  of  property, — nothing,  in  fact,  which 
the  petitioner,  at  the  time  of  Atkinson's  bankruptcy,  had 
a  lien  on,  in  respect  pf  the  payments  made  by  hip  «t 
Elsinore.  Compensation  cannot  be  considered  as  resti- 
tution, so  as  to  be  a£kcted  by  any  previous  lien ;  for 
compensation  does  not  restore  any  previous  proprietary 
right.  The  question  in  this  case  is,  whether  the  assig- 
nees take  the  fund,  subject  to  any  obligation  which 
affected  the  original  property.  Can  it  be  denied,  that 
the  assignees  take  the  compensation  by  way  of  gift,  or 
bounty,  from  the  British  government,  and  not  by  virtue 
of  any  antecedent  right  ?  ^Erskine,  C.  J.  I  take  it,  that 
the  intention  of  the  British  government  was  to  afford 
compensation  to  those  parties,  yfhOf  by  the  hasty  and 
sudden  proceeding  of  the  commencement  of  l^pstilities, 
suffered  loss  from  the  acts  of  the  Danish  government] 
Supposing  there  had  been  no  bankruptcy  of  Atkinson, 
could  Good  &  Son  have  a  right  of  action  against  him^  to 
recover  any  part  of  this  fund  awarded  to  him  by  way  of 
compensation  for  the  value  of  the  goods  he  had  shipped 
to  Elsinore  ?  The  proper  time  for  preferring  this  claim 
of  the  petitioner  has  passed  by.     He  ought  to  have  pre- 
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ferred  it  before  the  Commissioners  awarded  compen-        1837. 
tation  to  the  assisnees.      Tlie  Commissioners   merely       ^""^ 

^  •'Ex  parte 

awarded  a  sum  to  the  assignees^  in  right  of  the  cargo,  Good. 
without  taking  notice  of  any  other  claim.  It  cannot  be 
pretended,  that  any  action  for  money  had  and  received 
would  lie  against  the  assignees,  at  the  suit  of  the  pe- 
titioner. [Erskine^  C.J.  A  greater  latitude  is  allowed 
in  an  action  for  money  had  and  received,  than  in  any 
other  form  of  action.  It  has  been  held,  that  it  will  lie 
against  any  party,  who  is  bound  by  conscience  and  good 
fiuth  to  pay  money  to  another.]  It  has  been  contended 
on  the  other  side,  that  the  Commissioners  intended  to 
award  compensation  to  the  petitioner.  But  there  is  no 
evidence  of  any  such  intention;  nor  is  there  any  reference 
in  the  proceedings  of  the  Commissioners  to  any  claim 
made  on  behalf  of  Good  &  Son.  [JErskinef  C.  J.  Was  it 
not  the  intention  of  the  Commissioners  to  put  all  parties 
interested  in  the  goods  in  the  same  situation,  as  if  they 
had  never  been  seized  ?]  Whatever  was  their  intention, 
they  have  substituted  this  fund  for  the  value  of  the 
goods ;  and  it  has  been  determined,  that  a  substituted 
fund  18  not  affected  by  any  collateral  right ;  Campbell  v. 
Mtdlett  (a).  In  that  case,  two  American  citizens  residing 
at  Baltimore,  and  a  French  subject  residing  at  St.  Do- 
mingo, being  in  partnership,  and  owners  of  certain  ships 
which  had  been  captured  by  British  cruisers,  the  Commis- 
sioners,— who  were  appointed  (under  a  treaty  of  commerce 
between  this  country  and  America)  for  awarding  com- 
pensation to  American  subjects  who  had  suffered  losses 
by  capture,  for  which  they  could  obtain  no  redress  in 
the  ordinary  tribunals, — awarded,  in  compensation  of  the 

(a)  2Swaiiit.  551. 
Dl>2 
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1837.        ships  so  captured,  certain  sums  to  the  two  Americans, 
^T"^^^       with  express  exclusion  of  the  French  subject,  as  an  alien 

Good.  enemy ;  and  it  was  held,  that  the  French  partner  was 
excluded  from  all  claim,  in  equity,  in  the  fund  for  his 
share,  and  that  the  partnership  creditors  had  no  claim  as 
against  the  separate  creditors  of  the  American  partners. 
The  reasoning  of  Sir  Thomas  Plumer,  in  giving  judg- 
ment in  that  case,  makes  strongly  against  the  claim  of 
the  present  petitioner.  His  Honor  there  says  (a),  "  It 
is  said,  that  the  sums  awarded  by  the  Commissioners 
are  not  matter  of  bounty  or  donation.  Can  they  be 
matter  of  right  ?  What  is  right  ?  That  which  may  be 
enforced  in  a  Court  of  Justice.  Had  the  parties,  whose 
property  was  condemned  by  irrevocable  sentence,  any 
right?  What  they  obtain  after  that  condemnation  is 
not  founded  in  right,  but  in  policy  between  the  nations, 
providing  compensation  to  individuals  who  have  lost 
property  by  sentences  which  are  thought  unjust.  The 
ground  of  relief  before  the  Commissioners,  is  the  want 
of  redress  in  any  Municipal  Court.  Whatever  the  in- 
dividual obtains,  is  not  on  the  ground  of  right,  or  pri- 
vate property,  but  of  hardship  and  injustice.  Though 
this,  therefore,  is  not  a  case  of  pure  donation,  as  of  a 
gift  without  any  thing  in  the  nature  of  consideration,x 
yet,  for  the  purpose  of  being  contrasted  with  property 
or  right,  it  is  donation,  not  restoration  of  a  former  right, 
but  from  a  new  fund  belonging  to  an  independent  autho* 
rity,  a  grant  to  the  sufferer  for  what  he  lost.  The  in- 
ducements for  one  nation  to  give  to  the  citizens  of  an- 
other this  bounty,  are  matter  of  liberality  and  concilia- 
tion, but  not  of  strict  legal  right.  The  parties  claim, 
not  the  thing  itself,  but  compensation ;  making  applica- 

(a)  2  Swanst.  578. 
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don  to  indulgence  for  an  equivalent,  cannot  be  assimi-        1837. 
lated  to  recovery,  by  right,  in  adverse  litigation.    All       j,^    ^^ 
persons  receiving  benefit  under  this  commission  sue-       Good. 
ceed,  not  in  virtue  of  any  consideration  moving  from 
them,  but  by  an  article  of  a  treaty,  which  gives,  as 
bounty  from  this  nation  to  American  citizens,  a  compen- 
sation for  losses."    And,  towards  the  conclusion  of  his 
judgment,  his  Honor  says  (a),  ''  This  is  no  part  of  the 
partnership  property,  but  for  the  first  time  brought  into 
esse  by  a  parliamentary  grant;   as  much  the  separate 
property  of  those  to  whom  it  is  awarded,  as  if  they  had 
acquired  it  by  any  other  means.     To  say,  that,  in  equity, 
the  partnership  creditors  could  follow  it,  would  be  to 
carry  that  doctrine  beyond  any  authority.    When  the 
property  is  changed,  the  equity  is  gone." 

Mr.  Bethell,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  Court  is  of  opinion,  that  the 
petitioner  is  entitled  to  the  relief  he  asks.  If  the  sum 
paid  to  the  assignee  of  Atkinson  had  been  paid  as  a 
compensation  for  damages,  it  might  have  been  difficult 
for  Good  &  Son  to  establish  a  lien  on  a  sum  so  paid ; 
but  the  compensation  appears  to  have  been  an  equivalent 
for  the  price  of  the  goods,  as  sold  in  Denmark.  Messrs. 
Crood  Sc  Son,  in  their  character  of  consignees,  and  acting 
in  some  manner  under  Atkinson's  directions,  had  been 
compelled  to  pay  the  fireight  and  other  charges  demanded 
in  respect  of  this  cargo  at  Elsinore ;  and  then  the  cargo 
was  seized  by  the  Danish  Government,  by  which  a  loss 
was  incurred,  not  only  by  Atkinson,  the  bankrupt,  but 
by  Good  &  Son.      The  government  of  this  country 

(«)  2  Swanst.  582. 
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1837.  havkigy  by  the  seizure  of  the  Danish  fleet  at  Copen^ 
£x  parte  hagen,  thus  brought  upon  its  subjects  various  losses  by 
reprisals,  it  was  thought  to  be  a  fit  case  for  indemnifi* 
cation ;  and  Commbsioners  were  accordingly  appointed 
to  settle  and  adjust  the  claims.  The  Commissioners 
have  not  determined  any  rights  of  these  respective 
parties ;  but  their  award  merely  places  Aem  in  the  same 
situation,  as  if  the  goods  in  question  had  not  been  seized, 
and  were  still  chargeable  with  all  the  rights  and  claims 
of  British  subjects.  If  that  be  so,  then  the  petitioner 
is  entitled  to  the  same  right  and  interest,  as  Cfood  &  Soa 
had  in  this  property  before  the  seizure  of  it,  for  the 
payments  made  by  them  in  respect  of  the  fireight  and 
other  charges. 

Sir  John  Cross. — I  am  of  the  same  opinion.  The 
cargo  in  question  was  consigned  to  and  received  by 
Good  8c  Son,  as  factors ;  and  there  is  not  a  shadow  of 
doubt,  that  before  the  confiscation  of  the  goods  by  Ae 
Danish  Government,  the  consignor  could  not  have 
claimed  the  proceeds  of  them,  without  satisfying  the 
claims  of  the  factors  for  their  charges  and  disbursements. 
The  consignor,  then,  was  not  the  sole  and  undisputed 
owner  of  the  goods;  for  the  factors  were  entitled  to  a 
prior  claim  on  them.  But  here  the  consignor  has  just 
got  so  much  more  money,  by  the  amount  of  the  claim  of 
Good  &  Son,  than  he  ought  to  have  received.  The  loss 
sustained  by  the  bankrupt  was  the  price  at  which  the. 
goods  sold  at  Elsinore,  minus  the  freight  and  charges 
paid  by  Good  &  Son  ;  and  if  the  bankrupts  estate  is  to 
receive  and  appropriate  the  whole  of  the  sum  awarded 
by  the  Commissioners,  it  would  not  only  have  the  value 
of  the  net  proceeds  of  the  goods,  but  the  benefit  of  the 
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sums  pind'  by  OoadSL  Soti  for  the  freight  and  charges.        i8d7. 
Why  are  the  assignees  of  AtKnson  to  retain  the  pe-       ^T^^ 
titioner*8  share  of  the  Ibss  ?    The  petitioner,  being  a        Good. 
British  Subject,  and  having  suffered  a  loss  in  respect  of 
thes^  goods,  lis  as  much  entitled  to  part  of  the  compen- 
sation, dA  Atkinson;  and  the  assignees,  having  got  the 
whote,  must  refund  that  portion  which  they  have  no 
right  to  keep. 

l^fGEOROB  Rose. — I  concur  with  the  rest  of  the 
Conrt,  in  thihlun^  that  the  petitioner  has  a  good  founda- 
tion for  the  claim  he  now  makes  to  a  portion  of  this 
fiind  in  the  hands  of  the  assignees,  but  not  on  the 
ground  of  lien.  The  proper  light,  in  which  I  think 
this  claim  ought  to  be  viewed,  is,  as  if  an  action  had 
been  brought  by  the  petitioner  against  the  assignees  for 
money  had  and  received  by  them  to  his  use.  The  words 
of  the  document  granting  compensation  fairly  admit 
die  present  claim ;  and  the  assignees  are  bound  by  all 
the  trusts,  that  attached  on  the  compensation  fund 
awarded  by  the  Commissioners* 

Order  as  prayed.    Costs  of  both  parties  out 
of  the  gross  fund. 


Ex  parte  Taylor. — In  the  matter  of  Potter. 

WeitminMUr, 
r^  May  8. 

1  HIS  was  a  petition  by  an  assignee,  praying  that  his  where  an  u- 
co-assignee  might  be  ordered  to  execute  a  deed  of  con-  to^^[ecate  a 

deed,  that  was 
necewary  to  carrj  ioto  effect  an  arrangement  agreed  to  at  a  meedog  of  creditora  respecting 
the  bankrupt's  estate,  the  Court  referred  it  to  the  Commissioners  to  inquire  whether  tb« 
arrangemeut  was  beneficial  to  the  estate ;  and  if  so,  the  assignee  was  ordered  to  execute  the 
deed. 
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1897".        Woodward  oft  his  personal  security,  parauant  to  a  power 

^^^^t!       contained  in  the  settlement;  and  the  remaining  SZ5L 

WooDWABD     ^as  retained  by  Pindar,  who  had  become  ihsolvcnt,  and 

tod  othen.  . 

was  unable  to  pay  any  thing. 

In  February  1836  a  fiat  issued  against  Turner;  and 
the  petitioners  tendered  a  proof  against  his  estate  toU 
600L ;  but  the  Commissioners  only  allo^^^  a  proof  for 
275/.,  on  the  ground  that  the  renkniling  3251  was  in  ihe 
hands  of  Pindar,  the  othei^  trustee. 

Mr.  Temple,  and  Mr.  Koe,  appeared  in  support  of  the 
petition.  The  trustees  having  neglected  to  invest  the 
600Z;  pursuant  to  the  terms  of  the  setdement,  both  are 
equally  in  default ;  and  although  Pindar  alone  appropri- 
ated the  3251.,  the  bankrupt  is  liable  to  the  cestui  que 
trusts,  for  neglecting  to  see  that  it  was  properly  invested. 
In  Keble  v.  Thompson  {a)',  Lord  Thurhw  said,  if  a 
tiruistee  will  sufier  a  co-trustee  to  detain  a  sum  of  money 
belonging  to  the  trust  estate,  they  are  both  liable :  and 
he  ordered  the  debt  in  that  case  to  be  proved  against 
both  estates,  both  trustees  having  become  bankrupt. 

Mr.  SwansUm,  contra.  The  subject  of  the  marrii^^' 
settlement  being  merely  two  debts  respectively  owing 
from  the  bankrupt  and  from  Pindar,  no  money  conse- 
quently passed  by  the  settlement.  The  petitioners  have 
proved  against  the  bankrupt's  estate  the  amount  of  the 
debt  due  from  him,  and  the  debt  fi'om  Pindar  still  re- 
mains as  it  was  at  the  date  of  the  settlement  l^either 
of  these  debts  was  ever  called  in  fi'om  the  respective 
debtors,  and  therefore  neither  was  ever,  strictly  speaking, 

(a;  1  Brown,  112. 
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in  the  hands  of  the  trustees.     But  the  petitioners  have        1887. 
acquiesced  in  the  non-'investment  of  Che  money ;  for  it  is      ^  ^^ 
in  evidence,  that  Mrs.  Woodward  ref^ularly  received  the    ^<><>»^*«"> 
interest  from  Pindar  on  the  debt  due  from  him^  knowing 
at  the  time  that  it  had  not  been  called  in  and  invested. 
And  nowy  afier  a  lapse  of  nearly  twelve  years,  the  bank- 
rupt's estate  cannot  be  charged  for  Pindat^s  neglect  to 
invest  the  money  due  fit)m  him. 

Mr.  Temple,  ia  reply.  The  trusted  must  be  taken 
to  have  jointly  received  this  money,  ftom  the  terms  of 
the  settlement;  and  the  bankrupt,  by  executing  the  set- 
tlement, acknowledges  that  the  whole  750/.  is  in  his 
hands.  [Sir  Oearge  Rose.  Is  it  a  joint  or  several  cove^ 
nant  from  the  trustees  in  the  manriage  settlement  ?  If  it 
is  a  joint  covenant,  you  cannot  prove  separately  against 
the  bankrupt.]  It  is  expressly  sworn,  that  Pindar  and 
the  bankrupt  lent  1502i  to  the  petitioner  Woodward  out 
of  the  760/.|  on  the  trusts  of  the  settlement;  and  that 
the  bankrupt  and  the  other  trustee  paid  the  interest  to 
the  wife  on  the  remaining  600/.  This  is  an  admission 
on  the  part  of  the  bankrupt,  that  the  money  was  in  his 
hands.  \_Erskine,  C.  J.  It  may  be  quite  consistent  with 
this  allegation  in  the  affidavit,  that  the  bankrupt  paid 
interest  on  the  debt  due  from  him,  and  that  Pindar  also 
paid  interest  on  his  own  debt.  Sir  J.  Gross.  How  can  yon 
charge  Turner  with  Pindar's  debt,  unless  you  show  a 
joint  possession  ?]  I  show  a  joint  possession,  by  proving 
that  they  jointly  paid  interest  on  the  whole  sum,  and 
that  they  jointly  lent  Woodward  part  of  that  sum ;  and 
it' appears  also  from  the  affidavit,  that  the  bankrupt  had 
occasionally  paid  the  interest  on  the  whole  sum.  The 
case  of  Kebk  v.  Thompson,  already  cited,  is  decisive  on 
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1837.        this  point.    [JSrskine^  C.J.  There  the  money  came  to 
Ex  parte      ^®  J^^"^  hands  of  the  trustees.]    The  possession  of  one 

Woodward      Jjj  j-ljjg  ^5^33  Jg  ^^^  possession  of  both, 
and  othen.  *^ 

Erskine,  C.  J. — When  I  first  read  this  petition,  I 
thought  it  a  perfectly  clear  point ;  for  it  is  there  ex* 
pressly  stated,  that  the  two  trustees  had  jointly  lent 
150/.  to  Woodward,  and  that  they  had  retained  the  ba- 
lance of  6002.  in  their  hands,  and  had  paid  the  petitioner 
interest  upon  that  sum.  Now,  if  the  fact  had  been 
proved,  that  the  money  had  ever  been  in  the  bankrupt's 
hands,  and  that  he  had  paid  it  over  to  Pindar,  or  had 
acquiesced  in  Pindar  taking  the  325L,  then  there  could 
be  no  doubt  that  the  bankrupt  would  have  been  liable 
for  the  full  amount.  But  the  truth  is,  that  no  money 
ever  came  to  the  hands  of  the  bankrupt  beyond  the 
S752.,  which  he  himself  owed  Mrs.  Woodward.  Both 
the  trustees  were  separately  debtors  to  Mrs.  Wood- 
ward before  her  marriage,  and  no  money  actually 
passed  then  to  their  hands;  but  the  two  debts  were 
considered  as  money.  No  investment,  it  is  true,  was 
made  of  either  debt ;  but  the  bankrupt  never  had  any 
control  over  the  sum  due  firom  Pindar;  and,  after  the 
marriage,  each  trustee  continued  to  pay  interest  upon  bis 
own  debt  It  is  not  denied,  that  this  fact  was  known  to 
Mrs.  Woodward.  How  then  can  the  bankrupt  be  made 
responsible  for  money  which  he  never  received,  unless 
a  contract  is  shown  to  that  efiect  ?  No  contract  of  that 
kind  has  been  proved ;  and  therefore  I  think  the  Com- 
missioners were  right  in  admitting  proof  for  that  sum, 
only,  which  actually  came  into  the  hands  of  the  bank- 
rupt 


and  othen. 
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Sir  John  Cross. — There  is  no  ground  either  of  law       1837. 
or  common  sense  for  this  claim,  which  has  been  endea-       ^^^^^^ 

£z  parte 

Youred  to  be  supported  by  artificial  facts,  and  artificial  Woodward 
reasoning.  What  are  the  real  facts  ?  Why,  that  325L 
was  left  in  the  hands  of  one  trustee,  and  the  remainder 
of  the  6002.  in  the  hands  of  the  other.  How  then  can 
the  bankrupt  be  amenable  for  the  default  of  the  other 
trustee,  in  omitting  to  invest  the  money  that  was  in  the 
separate  possession  of  that  trustee,  and  which  had  never 
come  into  the  bankrupt's  hands?  There  is  abundant 
evidence  to  show  that  the  trust  fund  consisted  of  two 
separate  debts,  and  that  the  bankrupt  has  been  guilty  of 
no  default,  except  in  not  investing  his  own. 

Sir  George  Rose. — The  only  question  is,  whether  the 
7502.  was  ever  in  the  hands  of  the  two  trustees.  Now 
the  only  evidence  of  that  fact  is  a  joint  admission  in  the 
deed,  that  they  had  received  750/. ;  but  that  alone  will 
not  give  the  petitioners  a  right  in  bankruptcy  to  prove 
the  whole  of  that  sum  against  both  ;  although  it  might 
possibly  be  a  different  thing  on  a  bill  in  equity.  If  the 
fact  was,  as  stated  in  the  deed,  that  the  750Z.  had  been 
jointly  received  by  the  two  trustees,  then  the  cestui  que 
(rusts  would  have  a  right  to  a  joint  or  a  separate  proof. 
But  when  the  facts  are  looked  to,  they  are  contrary  to 
the  statement  in  the  deed ;  and  it  appears,  that  two  se- 
veral sums  were  in  possession  of  the  bankrupt  and 
Pindar,  as  tenants  in  common,  leaving  them  each  seve- 
rally liable  for  his  own  debt.  The  Commissioners  were 
right,  therefore,  in  rejecting  any  proof  beyond  the  S75L 
due  from  the  bankrupt. 

Petition  dismissed,  with  costs. 
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WettmhaUr,  .       .  ^  ^ 

May  ti,  In  the  matter  of  Scott. 

Jwn4  1. 

^l^Jl^  Docket  papers  had  been  sent  from  the  country  lor 

The  time  for  a  fiat  to  be  issued  against  the  bankrupt,  directed  to  the 

ezpiiedoD  the  U^t  of  Commissioners  at  Poole,  in  Dorsetshire,  where 

theieh^gicMDe  ^  bankrupt  resided.     On  the  ^ith  April,  before  the 

Sbeai^lliTit  of  ^  issued,  an  application  was  made  to  the  Court  of  Re* 


thepetitii 

creditor,  the      j|g^  instead  of  the  Poole  list,  on  the  ground  that  one  of 


^  S^^ng'  ^*®^»  *^  *®  ^^  ™^8*^^  "^  directed  to  the  Blandfard 

creoitor,  the 
lolicitor,  OD  th( 

19th  May,  ob-    the  Commissioners  was  a  debtor  to  the  bankrupt,  an<* 

tained  ao  Order  ^ 

for  liberty  to      other  Commissioner  absent  from  home,  and  that  another 

issoe  t  new  fiat 

On  the  23d       was  joint  solicitor  to  the  petitioning  creditor;    upon 

Blay*  another 

creditor  ap-       which  the  Court  directed  the  fiat  to  be  issued  to  the 
which  wai  re-'    Blandfard  list ;  and  it  was  accordingly  issued  on  the 

fnsed  at  the         aA^i^   a      'I 
oflice,  on  the       ^*wJ  Apnl. 

Si^ofthe  ^^  ^^  ^^^  ^^y  Another  application  was  made  to 

SliW^t  thii  ^  Court  of  Review,  on  an  affidavit  of  the  solicitor  for 

"^Th^'^^bL  ^^  petitioning  creditor,  stating,  that  the  solicitor  had 

^ted  on  before  been  misled  in  supposing  that  any  of  the  Poole  list  of 

the  twenty-eight 

days  expired  for  Commissioners  were  debtors  to  the  bankrupt ;  and  ask- 

opening  the  first 

fiat,  the  second   ing  that  the  direction  of  the  fiat  might  be  amended,  and 
titled  to  his  fiat,  directed  to  the  Poole  list ;  but  the  Court  refused  the 

application,  giving  liberty,  however,  to  the  petitioning 
creditor  to  issua  a  new  fiat,  on  condition  of  his  paying 
all  costs  of  the  former  one.  On  the  23d  May  a  docket 
was  struck  for  a  new  fiat.  On  the  same  day  another  so- 
licitor, being  informed  that  the  fiat  issued  on  the  24ih 
April  had  not  been  opened,  went  to  the  Bankrupt  Ofiice 
to  strike  a  docket  on  behalf  of  Fryer  &  Co.,  when  he 
found  that  a  docket  had  already  been  struck  that  morn- 
ing on  behalf  of  Keats,  the  first  petitioning  creditor,  in 
pursuance  of  the  order  of  the  19th  May.    The  time  for 
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opening  the  first  fiat  expired  on  the  22d  May;  and  1897. 
therefore  the  solicitor  for  Fryer  &  Co.  would  have  been  ^"^ 
enUtlel,  under  Lord  LoughborougVs  Order  (a),  to  have  Scott. 
his  application  on  the  2Sd  May  preferred  to  any  appli- 
cation from  the  solicitor  for  Keats.  The  Office  would 
accordingly  have  allowed  this  preference^  but  for  the 
Order  of  the  19th  May^  in  the  face  of  which  they  de- 
clined to  act  on  the  docket  papers  of  Fryer  &  Co.  A 
motion  was  then  made  on  the  same  day,  the  23d  May, 
to  the  Court  of  Review,  that  the  docket  papers  of  Fryer 
&  Go.  should  be  received  at  the  Office ;  and  an  order 
was  made  to  that  effect,  with  liberty  to  serve  notice  of 
motion  for  the  following  morning  on  the  solicitor  strik- 
ing the  former  docket,  that  the  docket  struck  on  behalf 
of  Fryer  &  Co.  might  be  preferred,  and  a  fiat  issued 
thereon.  On  the  24th  May  this  motion  was  made,  on 
notice  served  on  the  other  party ;  when  the  Court  or- 
dered that  a  fiat  should  issue  on  the  docket  struck  on 
behalf  of  Fryer  Sc  Co.,  and  that  the  solicitor  for  Keats 
ahould  be  also  at  liberty  to  issue  a  new  fiat  on  his  be- 
half; the  Court  observing,  that  great  delay  had  already 
taken  place,  and  that  the  first  party  who  proceeded  to 
adjudicadon  might  apply  to  the  Court  to  annul  the  other 
fiat  Both  parties  applied  for  fiats ;  but  the  Secretary 
of  Bankrupts,  finding  that  two  fiats  were  to  issue  against 
the  same  person,  communicated  the  fact  to  the  Lord 
Chancellor ;  who  thereupon  refused  to  confirm  the  Order 
of  the  19th  May,  and  directed  that  neither  fiat  should 
be  issued,  until  he  had  heard  counsel  on  the  subject. 

This  day  the  matter  was  accordingly  mentioned  to  the       May  27. 
Lord  Chancellor. 

(a)  26th  June,  1793. 
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1887.  Mr.  Swanstofif  and  Mr.  Anderdan^  appeared  on  behalf 

Id  re  Scott     ^^  Keats^  the  first  petitioning  creditor. 

Mr.  Bethell,  and  Mr.  Wright^  on  behalf  of  Fryer  8c 
Co. 

Lord  CoTTENHAM,  C. — This  case  is  very  properly 
submitted  to  my  consideration.  The  question  turns  upon 
the  construction  of  Lord  LoughhcrougKB  Order  of  the 
26th  June  1793.  It  appears,  that  on  the  34th  April  a 
fiat  issued  on  the  petition  of  Keats,  under  which  nothing 
was  done,  except  procuring  the  Order  of  the  19th  May. 
The  Order  of  1793  gives  twenty-eight  days  for  the  pro- 
secution of  a  commission  of  bankrupt,  after  striking  a 
docket ;  within  which  period,  if  no  proceeding  is  taken 
to  open  the  fiat,  it  is  competent  to  any  creditor,  other 
than  the  one  who  struck  the  first  docket,  to  strike  a  se- 
cond. Here  the  twenty-eight  days  having  elapsed,  nothing 
could  be  more  regular  than  the  proceeding  taken  by  the 
second  creditor ;  and  no  obstacle  existed  to  the  issuing 
of  a  fiat  on  the  application  of  Fryer  tx,  Co.,  except  the 
application  on  the  part  of  KeaU,  who  by  the  Greneral 
Order  was  to  be  postponed  to  any  one  else,  and  who 
therefore  was  excluded,  as  an  application  was  made  by 
another  creditor.  The  Order  of  the  Court  of  Review  of 
the  19th  May,  like  all  other  Orders  of  that  Court  as  to 
issuing  or  annulling  fiats,  is  a  mere  suggestion  to  the 
Lord  Chancellor.  But  the  party  having  got  this  Order 
is  still  irregular  ;  because  the  twenty-eight  days  expired 
before  they  proceeded  upon  it;  and  the  instant  the  twenty- 
eight  days  expired,  the  right  of  Fryer  8c  Co.  to  be  pre- 
ferred to  Keats  arose.  The  merits  urged  in  fiivour  o 
the  first  creditor  are,  that  the  cause  of  delay  in  proceed 
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ing  under  the  first  fiat  arose  from  a  mis-statement  inad-  1B37. 
vertently  made  in  the  affidavit  of  his  solicitor^  namely,  j^^  ^  scott. 
that  one  of  the  Commissioners  was  a  debtor  to  tlie  bank- 
rupt, which  information,  it  seems,  was  given  to  the  soli- 
citor by  some  clerk.  But  the  solicitor  should  have  used 
more  diligence  and  caution,  before  he  acted  on  this  in- 
formation; and  it  must  not  be  permitted  to  prejudice  the 
rights  of  Fryer  &  Co.  The  solicitor  wished  to  correct 
his  error,  by  applying  to  the  Court  of  Review  for  an  Or- 
der to  issue  a  fresh  fiat;  but,  before  he  could  accomplish 
his  purpose,  the  right  of  Fryer  &  Co.  became  paramount 
to  his.  I  see  no  reason  in  this  case  to  dispense  with 
the  General  Order.  It  is  impossible  that  two  fiats  can 
be  issued,  as  directed  by  the  Court  of  Review.  The  re- 
sult would  be  a  post-chaise  race  to  Poole  between  these 
parties,  to  see  which  could  get  there  first  to  open  his 
fiat.  The  fiat  must  be  issued  to  Fryer  &  Co.  with  li- 
berty for  them  to  apply  to  the  Court  of  Review  for  the 
costs  of  their  former  application. 

Mr.  Bethell  accordingly  now  applied  to  the  Court  of       June  1. 
Review,  on  behalf  of  Fryer  &  Co.,  for  the  costs  of  the 
two  former  motions,  on  the  ground  of  the  permission  of 
the  Lord  Chancellor. 

Mr.  Swanston,  contra.  There  never  was  a  more  im- 
proper application.  It  appeared  before  the  Lord  Chan- 
cellori  that  when  the  solicitor  who  issued  the  first  fiat 
discovered  his  error,  in  supposing  that  one  of  the  Com- 
missioners was  a  debtor  to  the  bankrupt,  he  took  the 
advice  of  counsel,  and  was  informed  that  he  should  ap- 
ply for  a  new  fiat.  He  obtained  this  order;  but  as  fresh 
pocket  papers  were  required  for  a  new  fiat,  he  was  un- 

yoL.  II.  E  B 
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18S7.  able  to  obtain  these  before  the  expiration  of  the  twcnty- 
In  re  Scott,  ^'gh^  ^^ys-  If  the  old  ones  could  have  been  received, 
the  solicitor  could  have  got  the  new  fiat  before  that 
period  had  elapsed.  The  Lord  Chancellor  said,  that 
the  General  Order  being  in  force,  the  Court  of  Review 
could  make  no  Order  to  give  a  right  to  either  party, 
contrary  to  the  terms  of  the  General  Order;  and  that  no 
Special  Order  of  this  Court  could  alter  the  practice 
under  a  General  Order  regulating  the  practice  in  the 
Office  of  the  Secretary  of  Bankrupts,  over  which  office 
this  Court  had  no  jurisdiction.  As  to  the  Lord  Chan- 
cellor's  permission  to  come  here  for  costs,  that  reason 
for  the  motion  might  have  been  spared ;  for  this  Court 
has  power  to  grant  or  refuse  costs  of  any  proceeding 
before  it,  independently  of  the  jurisdiction  of  the  Lord 
Chancellor. 

Mr.  BetJiell,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — It  appears  in  this  case,  that,  before 
the  Order  of  this  Court  of  the  19th  May  was  acted  upon 
by  the  solicitor  who  issued  the  first  fiat,  the  twenty-eight 
days  for  opening  the  fiat  had  expired ;  and  the  question 
before  the  Lord  Chancellor  was,  whether  the  General 
Order  of  Lord  Loughborough^  or  the  Special  Order  of 
this  Court,  was  to  prevail ;  and  the  Lord  Chancellor  de- 
cided in  favour  of  the  General  Order.  When  it  was  re- 
presented to  us,  that  the  solicitor  (who  issued  the  first 
fiat)  was  mistaken  in  his  previous  statement  that  one  of 
the  Commissioners  was  a  debtor  to  the  bankrupt,  and  ap- 
plication was  made  to  direct  the  fiat  to  Poole,  which  was 
the  proper  place,  I  thought  that  least  mischief  would  be 
done;  by  suffering  a  new  fiat  to  issue  to  the  proper  list. 
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But  I  never  contemplated,  that  the  Order  we  made  for  1837. 
such  new  fiat  would  not  be  prosecuted  within  the  twenty-  j^^  ^  scorr. 
eight  days  from  the  issuing  of  the  original  fiat,  or  I  would 
not  have  made  it ;  nor  would  I,  had  I  then  known  that 
another  creditor  was  ready  to  issue  a  fiat  to  Poole.  Our 
object  was  to  insure  an  early  execution  of  the  fiat  by 
making  this  Order,  which,  though  valid  within  the 
twenty-eight  days,  could  give  no  preferable  right  after 
that  time  had  expired.  The  subsequent  directions  of 
this  Court  also  on  the  24th  May,  that  Fryer  &  Co. 
might  issue  a  fiat  as  well  as  Keats,  the  first  petitioning 
creditor,  were  intended  to  operate  as  a  spur  to  the  acti- 
vity of  the  parties  in  proceeding  to  a  speedy  adjudication, 
the  matter  having  been  already  some  time  suspended  over 
the  bankrupt.  Under  these  circumstances,  the  matter  was 
brought  before  the  Lord  Chancellor,  the  question  being, 
who  was  to  issue  the  fiat.  The  Lord  Chancellor  thought 
Fryer  &  Co. ;  and  so  do  I  think.  The  burthen  lies  on 
the  solicitor  to  the  first  petitioning  creditor,  to  show  why 
his  party  should  not  pay  the  costs  which  have  been  in- 
curred by  his  mis-statement,  which  gave  rise  to  the  Spe- 
cial Order  of  the  19th  May,  and  which  Order  has  had 
the  effect  of  impeding  Fryer  &  Co.  in  issuing  another 
fiat.  All  these  expenses  have  been  occasioned  by  the 
rashness  of  the  solicitor,  in  stating  on  oath  that  one  of 
the  Commissioners  was  a  debtor,  without  taking  the 
trouble  correctly  to  ascertain  the  fact.  The  party  that 
led  to  the  expense,  therefore,  is  bound  to  pay  it. 

Sir  John  Cross. — The  Special  Order  of  this  Court, 
which  was  made  on  an  ex  parte  application,  was,  in  my 
apprehension,  subject  to  the  General  Order,  and  without 
prejudice  to  the  rights  of  any  other  party.    That  Order 
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1837. 
In  re  Scott. 


was  spent  on  the  22d  May^  when  the  twenty-eight  days 
expired  after  the  issuing  of  the  fiat^  and  on  the  23d  May 
the  parties  stood  as  if  no  such  Order  had  ever  been 
made*  The  right  of  Fryer  &  Co.  is  clear ;  and  as  they 
have  been  put  to  expense  by  the  conduct  of  the  first  pe- 
titioning creditor  j  I  think  they  are  entitled  to  their  costs. 


The  Order  was^  that  the  costs  of,  and  incidental 
to^  the  applications  of  the  23d  and  24th  of 
May^  and  of  the  present  motion^  should  be 
paid  by  Mr.  Keats. 


W§tHniniter, 
May  30. 

The  Comniis- 
itoners  passed 
the  banknipl's 
last  examina- 
tioD,  on  condi- 
tion that  he  fur- 
nished satisfac- 
tory accounts  to 
his  assignees; 
and  without  as- 
certaining 
whether  this 
had  been  done 


Ex  parte  Kimberley  and  another. — In  the  matter  of 

Allday. 


XhIS  was  a  petition  of  the  bankrupt's  assignees,  pray- 
ing that  his  certificate  might  be  stayed,  on  the  ground  of 
alleged  concealment  of  property,  and  other  misconduct. 

The  petition  stated,  that  when  the  bankrupt  attended 
to  pass  his  last  examination,  he  produced  a  balance 
sheet,  which  was  not  satisfactory ;  but,  upon  his  stating 
that  he  was  ready  to  explain  the  same  to  the  satisfaction 
signed  his^certi-  ^^  b^^  assignees,  the  Commissioners  allowed  him  to 
sigms  having  P*^^  ^^^  '^^^  examination,  on  condition  that  he  made  out 
Sy^UMTcertifi-  ®"^  fumished  the  petitioners  with  a  detailed  account  of 
^at'the?ank-  ^^^  ^^^^  transactions  for  the  six  months  preceding  the 
rupt  had  not      date  of  the  fiat,  which  the  bankrupt  promised  to  do. 

furnished  them  '^     *■ 

with  satiifactory  The  petition  then  alleged,  that  the  bankrupt  having  failed 
that  the  certifi^   to  fumish  any  satisfactory  statement  to  the  assignees,  they 

cate  must  be  re-  .  .  ,  i  . 

ferred  back  to     investigated  his  accounts  themselves,  when  they  disco- 

the  Commis- 
sioners. 
If  a  certificate  is  referred  back  on  any  one  matter,  it  is  referred  back  genenlly. 
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vered  that  be  had  received  and  concealed  sums  amounting       1 837. 
to  469/. :  and  that,  since  he  had  passed  his  last  exami-       ^^T^^^ 

*^  Ex  parte 

nation,  they  had  discovered  that  he  had  concealed  pro-    Kimberiby 

^  And  another. 

perty  to  the  amount  of  10/.  Various  other  acts  of  con- 
cealment were  alleged  in  the  petition ;  but  as  to  some 
of  tbesei  the  affidavit  in  support  of  the  petition  only 
stated  information  and  belief.  The  certificate  had  not 
been  signed  by  the  assignees. 

The  bankrupt,  in  answer  to  these  allegations,  swore 
that  he  had  furnished  an  account,  which,  he  insisted, 
was  satisfactory  ;  and  he  then  denied  or  explained  away 
the  alleged  acts  of  concealment. 

Mr.  Keene  appeared  in  support  of  the  petition* 

The  Court  said,  that  as  the  affidavits  were  so  con*^ 
tradictory,  it  would  be  proper  to  refer  the  certificate 
back  to  the  Commissioners,  unless  the  bankrupt  could 
show  cause  to  the  contrary. 

Mr.  O.  Anderdon,  for  the  bankrupt.  The  certificate 
ought  not  to  go  back  to  the  Commissioners ;  as  the 
bankrupt  either  refutes  or  explains  away  all  the 
charges  contained  in  the  petition.  It  was  often  said  by 
Lord  JEldoUf  that  the  signature  of  the  certificate  by  the 
Commissioners  was  an  act  entirely  in  their  discretion, 
and  one  over  which  the  Court  had  no  control.  As  to 
the  charge  of  not  furnishing  satisfactory  accounts,  the 
petitioners  had  ample  time  to  object  to  the  certificate  on 
this  ground,  during  the  period  which  elapsed  between 
the  last  examination  and  the  signing  of  the  certificate  by 
the  Commissioners.  The  assignees,  also,  had  the  power 
to  summon  the  bankrupt  before  the  Commissioners,  not* 
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1837.        withstanding  he  had  passed  his  last  examination.    Then, 
Ex  parte       ^^  regard  to  those  charges^  which  are  merely  supported 
^■""■■J^     by  an  affidavit  swearing  to  information  and  belief,  the 
petition  must  be  dismissed ;  Ex  parte  Joseph  (a). 

Mr.  Keene,  in  reply^  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  case  comes  to  this.  The  Com- 
missioners allowed  the  bankrupt  to  pass  his  last  exa- 
mination^ on  condition  of  his  furnishing  his  assignees 
with  a  correct  account;  and  they  have  signed  the  certi- 
ficate^  without  ascertaining  whether  any  such  account 
has  been  furnished.  It  is  true,  the  bankrupt  insists 
that  he  has  rendered  such  account;  but  this  the  as- 
signees deny.  Affidavits  swearing  to  information  and 
belief  are  certainly  not  sufficient,  of  themselves,  to  sop- 
port  a  petition  to  stay  a  certificate.  But  what  is  thus 
sworn  applies  only  to  some  of  the  charges  contained  in 
the  petition ;  the  other  allegations  being  positively  swoni 
to.  As  to  these,  therefore,  there  can  be  no  doubt  that 
the  certificate  ought  to  be  referred  back  to  the  Commis- 
sioners ;  and  it  is  a  general  rule,  that  if  a  certificate  be 

referred  back  for  any  one  matter,  it  is  referred  back  ge» 
nerally ;  and  I  do  not  think  that  the  circumstances  of 
this  case  take  it  out  of  the  general  rule.  The  Com- 
missioners appear  to  me  to  have  acted  somewhat  in« 
considerately,  in  signing  the  certificate,  before  they  as- 
certained whether  the  assignees  were  satisfied  with  the 
accounts;  and  it  is  proper  that  they  should  have  an 
opportunity  of  reconsidering  the  matter. 

Sir  John  Cross. — Independently  of  the  accounts,  I 

(a)  3  Rom,  WL 


and  tnotlMr. 
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am  not  satisfied  that  the  bankrupt  has  made  a  full  dis-        1887. 
closure  and  discovery  of  his  estate  and  effects.     It  is       Ji^^*"^ 

^  Ex  parte 

impossible^  therefore,  that  I  can  now  pass  his  certificate.    ^'J'f'^^^'Y 
And  it  will  be  an  act  of  mercy  to  him,  to  refer  it  back  to 
the  Commissioners. 

Sir  George  Rose. — The  circumstances  alleged  as  to 
concealment  are  not  sufficient,  in  my  opinion,  to  stay 
the  certificate ;  but  still  it  ought  not  to  be  allowed,  in 
the  absence  of  the  accounts  which  the  bankrupt  under- 
took to  furnish  to  the  assignees.  The  bankrupt  is 
perhaps  placed  in  an  unfortunate  situation,  by  the  Com- 
missioners having,  as  it  were,  delegated  their  power  to 
the  assignees,  touching  these  accounts.  The  Commis- 
sioners have  certified,  that  the  bankrupt  has  made  a  full 
disclosure;  but  unless  this  Court  agrees  with  their  state- 
ment, it  cannot  allow  the  certificate.  We  are  not  pre- 
cluded, by  the  certificate  of  the  Commissioners,  from 
inquiring  as  to  the  fact;  and  if  we  think  that  the  bankrupt 
has  not  made  a  full  disclosure,  we  are  bound  to  disallow 
the  certificate.  If  the  Commissioners  were  correct  in 
passing  the  bankrupt's  last  examination,  with  a  condi- 
tion that  the  assignees  were  to  be  satisfied  as  to  the  ac- 
counts, then  they  should  not  have  signed  the  certificate, 
until  they  were  certified  of  the  fact,  by  seeing  the  sig- 
natures of  the  assignees  to  the  certificate,  or  by  some 
other  evidence  of  the  account  being  satisfactory.  The 
bankrupt  says,  that  he  has  rendered  a  satisfactory  ac- 
count ;  but  as  this  is  denied  by  the  assignees,  the  certi- 
ficate must  be  referred  back  to  the  Commissioners  for 
their  opinion  as  to  the  fact. 

Ordered,  that  the  certificate  should  be  referred 
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1887. 


Ex  parte 

KlMBERLXY 

•nd  another. 


backj  generally^  to  the  Commissioners  for  re- 
consideration ;  and  that  the  costs  be  reserved ; 
with  liberty  for  cither  party  to  apply. 


WalminiUr, 
June  8. 

Where  a  cre- 
ditor has  been 
guilty  of  gross 
negli^oce  in 
omitting  to 
prove  his  debt, 
or  to  enter  a 
claim  upon  the 
proceedings, 
the  Court  will 
not  stay  the 
payment  of  a 
dividend,  to 
enable  him  to 
go  in  and  prove ; 
although  he  may 
stand  lu  the 
character  of  a 
trustee. 

The  only 
ground  for  stay- 
ing the  payment 
of  a  dividend, 
in  favour  of  a 
creditor  who 
has  not  proved, 
is,  where  the 
creditor  has 
been  prevented 
from  proving  by 
fraud,  accident, 
or  mistake. 


Ex  parte  Todd  and  another. — In  the  matter  of  Bout- 
land. 

This  was  the  petition  of  the  assignees  of  one  Slack, 
a  bankrupt;  prayings  that  an  order  of  dividend  made 
under  the  fiat  issued  against  Boutland  might  be  re- 
scindedj  to  enable  the  petitioners  to  make  proof  of  their 
debt^  and  receive  a  dividend  with  the  other  creditors. 
The  fiat  against  Slack  was  issued  in  February  1835^ 
and  the  fiat  against  Boutland  in  July  1835.  The  divi- 
dend in  question  was  declared  on  the  25th  April  1837. 
Previous  to  the  respective  bankruptcies  of  Slack  and 
Boutland,  there  had  been  a  long  running  account  be- 
tween them.  On  the  balance  of  this  account^  the  assig- 
nees of  Slack  claimed  a  sum  of  8Q00/.  to  be  due  'to  his 
estate;  but  this  was  wholly  denied  by  Boutlands  as- 
signees. It  had  been  agreed^  that  the  accounts  should 
be  referred  to  the  decision  of  an  arbitrator,  and  that  the 
arbitration  should  be  proceeded  with  as  soon  as  the 
accounts  were  perfected ;  no  regular  account  having  been 
as  yet  stated  between  the  parties.  And  the  petitioners 
alleged,  that  the  dividend  was  advertised,  contrary  to  the 
understanding  between  the  parties ;  which  was^  that  the 
accounts  were  to  be  finally  adjusted,  before  any  dividend 
was  declared. 


Mr»  Swanston,  and  Mr.  Bellamy,  in  support  of  the 


CASES  IN  BANKRUPTCY.  417 

petition.    The  assignees  of  Boutland  must  have  been        1837. 
fully  aware  of  the  claim  of  the  petitioners^  before  the       £jj  ^^^ 
dividend  was  declared;  for  their  solicitor  said  at  the    jnd"^5,^, 
dividend  meeting,  that  the   dividend  would  be  much 
larger,  if  it  had  not  been  for  the  claim  of  the  petitioners. 
A  greater  indulgence  ought  to  be  allowed  to  creditors 
who  are  trustees,  than  to  ordinary  creditors. 

Mr.  ByleSf  contri.  The  petitioners  have  been  guilty 
of  gross  laches,  in  omitting  to  prove  their  debt  before 
the  dividend  meeting;  and  there  is  no  distinction,  in  this 
respect,  between  a  common  creditor  and  a  creditor  who 
is  a  trustee  (a).  The  fiat  against  Boutland  being  issued 
in  July  1835,  and  the  dividend  meeting  not  being  until 
April  1837,  the  petitioners  had  ample  time  to  make  up 
their  accounts,  and  prove  any  balance  that  might  appear 
to  have  been  due.  But  they  have  not  even  entered  a 
claim  on  the  proceedings.  The  only  cases,  in  which 
this  Court  has  entertained  an  application  like  the  pre- 
sent, have  been  where  there  has  been  an  accidental 
slip  on  the  part  of  the  creditor,  which  has  been  occa- 
sioned by  the  conduct  of  the  bankrupt's  assignees  or 
the  solicitor  to  the  fiat.  Thus,  in  Bx  parte  Colton  {b), 
the  creditor  relied  on  the  promise  of  the  assignee  to 
inform  her  of  the  progress  of  the  commission,  which  he 
failed  to  do ;  and  the  Court,  for  this  cause,  suspended 
the  order  of  dividend,  to  enable  the  creditor  to  prove. 
So,  in  Ex  parte  Smith  (c),  the  solicitor  to  the  assignees 
had  warned  the  creditor  not  to  come  to  the  audit 
meeting,  as  no  debts  could  be  then  proved;  and  the 
creditor  delayed  his  proof,  in  consequence  of  this  in- 

(a)  Bat  lee  EsparteSmUh,  1  Deac  &  C.267.      (6)  3  Deac.&  C.  194. 

(e)  1  Deac.  &  C.  367. 
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1837.        timation.     It  has  been  setded^  that  an  order  of  divi* 
^"^^^^        dend  gives  a  vested   interest  in   the  dividend  to  the 

Ex  parte 

Todd         creditors  who  have  proved  their  debts,  so  as  to  enaUe 

and  another.  . 

any  creditor  to  assign  it  to  another  person.  If  this 
dividend  therefore  is  to  be  rescinded,  the  interest  of 
any  person^  who  may  have  purchased  the  rights  of  any 
creditor  to  the  dividend^  will  be  wholly  defisated.  The 
assignees  of  JBoutland  have  all  along  pressed  the  peti- 
tioners to  refer  this  claim  to  arbitration. 

Mr.  Swamtan,  in  reply.  It  is  an  undisputed  fact, 
that  when  these  two  fiats  issued,  there  was  an  unsettled 
account  between  the  two  bankrupts.  When  it  was 
agreed  that  the  accounts  should  be  referred,  the  under- 
standing was,  that  the  arbitration  should  be  proceeded 
with,  as  soon  as  the  accounts  were  perfected.  The 
assignees  of  Slack  have  not  yet  been  able  to  adjust  the 
accounts,  which  are  long  and  complicated;  and  it  is 
sworn  by  their  solicitor,  that  he  had  no  reason  to  believe 
that  any  dividend  was  about  to  be  declared  of  the  estate 
of  JBoutland,  and  that  he  was  not  aware  of  the  &ct 
until  he,  by  the  merest  chance,  saw  the  advertisement 
in  some  obscure  newspaper. 

Erskine,  C.  J. — The  object  of  the  legislature  in 
passing  the  bankrupt  law  was,  among  other  things,  to 
ensure  an  early  distribution  of  the  bankrupt's  effects 
among  his  creditors.  The  Court  has,  certainly,  in  some 
cases,  endeavoured  to  prevent  parties  suffering  from 
inadvertence  in  omitting  to  prove  their  debts>  and  more 
especially  in  eases  of  trustees  and  cestui  que  trusts.  Bat 
where  tber^  has  been  great  negligence  in  omitting  to 
prove,  even  in  these  cases,  the  Court  has  declined  to 
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interfere,  by  rescinding  or  staying  the  payment  of  a  1837. 
dividend  already  declared.  In  the  present  case,  the  fiat  ^'^^'^ 
issued  nearly  two  years  ago,  and  the  petitioners  had        Todo 

1        <•  1  i.    .  1  1  1  *>><*  another. 

therefore  plenty  of  time  to  make  out  the  account  be* 
tween  the  estates  of  the  two  bankrupts.  It  has  been 
said,  that  the  assignees  of  Boutland  have  acted  in  bad 
faith,  in  advertising  the  dividend  meeting  before  the 
accounts  were  finally  adjusted ;  but  that  does  not  appear 
in  any  part  of  the  evidence ;  the  petitioners  have  there* 
fore  failed  in  making  out  that  allegation  in  their  peti- 
tion. All  that  has  been  proved  is,  that  it  was  agreed 
that  the  accounts  should  be  referred  to  arbitration,  and 
that  the  dividend  should  be  stayed  until  the  accounts 
were  made  out.  But  the  affidavit  of  the  solicitor  to 
JBautbauTs  assignees  states,  that  the  accounts  were 
made  out  before  the  dividend  was  declared.  If  the 
fund  in  hand  is  not  sufficient  to  pay  the  amount  of  the 
dividend  on  the  balance  due  to  the  petitioners,  it  is  their 
own  fault,  in  not  having  previously  had  a  claim  entered 
on  the  proceedings. 

Sir  John  Cjbloss. — We  are  called  upon  in  this  case 
to  rescmd  an  order  of  dividend,  which  was  not  made 
until  nearly  two  years  had  expired  afler  the  issuing  of 
the  fiat;  although  the  act  of  parliament  declares,  that  the 
first  dividend  shall  be  made  within  four  months  afler  the 
issuing  of  the  fiat,  and  a  final  dividend  within  eighteen 
months;  and  the  efiect  of  our  granting  this  peti- 
tion would  be  to  lock  up  the  bankrupt's  funds  for  an 
indefinite  length  of  time.  The  only  pretence  for  staying 
the  payment  of  a  dividend,  on  the  application  of  a  cre- 
ditor who  has  not  proved,  is,  where  the  creditor  has  been 
prevented  firom  proving  by  any  fraud,  accident,  or  mis- 


4«0  CASES  IN  BANKRUPTCY. 

1837.        take.    Now,  in  the  present  case,  it  does  not  appear  that 

Ex  parte      ^^^  application  is  founded  on  any  one  of  these  grounds. 

Todd        fj^g  petitioners  would  have  the  Court  believe,  that  they 

and  another.  ^  '  '' 

had  no  means  of  knowing  that  a  dividend  was  about  to 
be  declared,  except  the  chance  of  seeing  an  advertisement 
of  the  dividend  meeting,  which  was  published  in  some 
obscure  newspaper.  But  they  had  the  means  of  know- 
ledge, by  referring  to  all  the  other  newspapers,  which  give 
an  extract  from  every  bankruptcy  advertisement  that  ap- 
pears in  the  Gazette ;  and  they  lived  at  Newcastle,  where 
they  could  easily  have  seen  them.  It  is  stated,  more- 
over, in  one  of  the  affidavits  on  the  part  of  JBoutlancCs 
assignees,  that  a  short  time  previous  to  SUick^s  bank- 
ruptcy, a  demand  was  made  upon  him  by  JBoutland  for 
the  payment  of  a  debt,  alleged  to  be  due  iGrom  Slack  to 
JBoutland,  the  existence  of  which  Slack  never  denied ; 
so  that  this  would  make  me  rather  suspicious  as  to  which 
party  would  really  have  the  balance  in  his  favour,  when 
the  accounts  came  to  be  finally  adjusted.  But  the 
petitioners  have  taken  no  one  step  whatever  to  bring  the 
matter  to  a  conclusion,  notwithstanding  so  long  a  period 
has  elapsed  since  both  the  bankruptcies.  I  think  the 
assignees  of  Boutland  have  sufficiently  done  their  duty, 
by  advertising  the  dividend  in  the  Gazette ;  and  that  the 
notice  published  in  the  obscure  newspaper,  as  it  is  called, 
is  just  one  step  more  than  was  necessary. 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs. 
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1837. 


Ex  parte  Rolfe. — In  the  matter  of  Ridge.  Wettminttir, 

January  12, 

This  was  the  petition  of  a  creditor,  for  the  removal  of      ^^l^s' 
an  assignee,  under  the  following  circumstances.  ^   •^""'  *„.  ^^ 

On  the  15th  October  1835,  the  bankrupt,  by  inden-  ^u/y26and2a! 
ture  of  that  date,  assigned  to  Myers  all  the  bankrupt's  puoged  by  one ' 
interest  in  a  legacy  of  1000/.,  to  which  he  was  entitled  CommUiioiierB, 
under  a  will.  On  the  16th  November  following,  tTaX^S^dftor 
a  fiat  was  issued  against  Ridge,  under  which  Myeri  Jj^t^Jf  ^e 
was  chosen  one  of  the  assignees.  On  the  26th  No-  ^^"^^'S'l"*^ 
vember,  Myers  proved  a  debt  of  1240Z.,  for  which  he  upon  which  it 

•^  "^  was  referred  to 

Stated   he  held  no  security  or  satisfaction  whatever,  the  Commii- 

noner  to  inquire 

On  the  15th  February  1836,  this  proof  was  expunged  wbtt  aecurity 

.     .  1     .        ,  J.  ***®  creditor  held 

by  the  Commissioner,  on  the  ground  that  Afyer^,  con-  for  hit  debt,  and 
trary  to  his  statement  in  his  deposition  of  proof,  then  such  security 
held  various  securities  for  his  debt,  which  were  not  then  fraudulent  pre- 
realized.     The  petition  alleged,  that  the  assignment  of  that^?e  proof 
the  legacy  was  a  fraudulent  preference   in  favour  of  g^redforthe 
MyerSf  which  gave  him  an  interest  adverse  to  the  estate,  5*!?*'*?^^jJ? 
and  inconsistent  with  his  situation  of  assignee ;  that  the  •'^c**  lecurity. 

Qiurrf,  whe- 

petitioner  had  only  lately  discovered  the  fact;  and  that  thertheCourtof 

Review  has  not 

the  question,  whether  such  assignment  was  a  fraudulent  jurisdiction  to 

make  such  an 

preference,  or  not,  could  not  properly  be  tried,  while  Order  i 
Myers  continued  assignee.  The  petitioner  prayed, 
therefore,  that  Myers  might  be  removed  from  being  as- 
signee; or  that  the  petitioner  might  be  at  liberty  to  act, 
as  assignee,  to  prosecute  any  suit  at  law  or  in  equity, 
touching  the  recovery  of  the  1000/.,  or  the  cancelling  of 
the  indenture  of  assignment. 

In  answer  to  the  allegations  of  the  petition,  Myers 
made    an  affidavit,  in  which  he  swore,  that  he  had 
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1857.        deducted  the  value  of  the  property  held  by  him  as  secu* 
rity^  and  had  only  proved  for  the  balance. 


Ex  parte 

ROLFZ. 


Mr.  Bacon  appeared  in  support  of  the  petition. 

Mr.  Bethell,  contrd. 

The  Court  said,  that  the  facts  vrere  not  so  clearly 
made  out,  as  to  entitle  the  petitioner,  at  present^  to  such 
an  Order  as  he  prayed ;  but  that  the  matter  might  be 
referred  to  the  Commissioner,  to  inquire  further  into  the 
circumstances,  and  to  report  thereon.  The  Court  ob- 
served, however,  that  the  Commissioner  dearly  could 
not  expunge  a  debt,  because  the  creditor  held  in  his 
hands  a  security,  which  he  did  not  disclose  on  proving ; 
for,  by  thus  proving,  he  elected  to  abandon  his  lien  on 
the  property,  which  would  therefore  be  recoverable  by 
the  assignees  as  part  of  the  bankrupt's  estate. 

It  was  ordered,  that  it  should  be  referred  to 
the  Commissioner,  to  inquire  whether  there 
was  any  fraudulent  preference  with  respect  to 
the  assignment  of  the  legacy,  and  to  state  the 
circumstances,  with  his  opinion  thereon,  to 
the  Court;  and  also  to  inquire,  whether 
Myers  held  any  and  what  security,  in  respect 
of  the  debt  stated  to  have  been  proved  by 
him ;  the  petitioner  being  at  liberty,  if  he 
thought  fit,  to  conduct  the  inquiries  before 
the  Commissioner.  And  if  the  Commissions 
found  that  Myers  held  any  security  in  respect 
of  the  debt  he  had  proved,  then  it  was  ordered, 
that  the  amount  of  such  security  should  be 
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deducted  from  such  debt^  and  that  the  debt        1857. 
should  be  restored  to  the  proceedings,  as  to  the       ^"^ 
balance  only.     Further  directions  and  costs       Rolpe. 
were  reserved,  with  liberty  for  either  party  to 
apply  to  the  Court. 

A  petition  was  now  presented  by  Rol/e,  stating  that      ^m^  24. 
he  had  attended  before  the  Commissioner,  Mr.  JPon- 
blanque,  and  that  he  declined  to  make  the  inquiries  spe- 
cified in  the  Order,  or  to  carry  it  into  effect. 

Mr.  Tioiss,  and  Mr.  Bacon,  on  behalf  of  the  peti- 
tioner, applied  to  the  Court  to  make  some  alteration  in 
its  former  Order,  as  the  Commissioner  had  thus  declined 
to  carry  it  into  effect,  suggesting,  that  the  inquiry  should 
be  taken  by  the  officer  of  the  Court. 

Mr.  Sfvanston,  and  Mr,  Bethell,  on  the  part  of  Myers, 
declined  acceding  to  this  proposal,  being  instructed  to 
oppose  the  substitution  of  a  different  reference.  Their 
client  was  perfectly  satisfied  with  the  order  of  reference 
to  the  Commissioner,  and  they  prayed  that  it  might  be 
proceeded  with  as  pronounced.  They  would  be  happy 
to  concur  in  any  arrangement,  which  would  induce  the 
Commissioner  to  fulfil  the  functions  of  his  office,  and 
thereby  dispose  of  the  matter ;  but  they  objected  to  refer 
it  to  any  other  tribunal. 

Erskime,  C.  J. — It  appears  to  me,  that  the  Commis- 
sioner having  a  fiill  knowledge  of  all  the  circumstances 
of  the  case,  the  best  and  proper  course  was  to  refer  the 
matter  back  to  him,  to  inquire  into  the  circumstances 
under  which  the  security  was  given  to  Myers.  This 
Court  cannot  exercise  jurisdiction  over  the  Commis- 
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1837.  sioner  to  compel  execution  of  the  Order;  but  the 
Ex  parte       pwtics  have  their  remedy  against  him,  if  he  improperly 

RoLFB.  refuses  to  carry  the  Order  into  effect.  One  part  of  the 
Order  was  to  restore  a  proof,  which  the  Commissioner 
had  expunged.  The  Court  would  have  been  willing  to 
refer  the  matter  to  Mr,  Gregg^  if  both  parties  had 
agreed;  but  as  this  is  not  acceded  to,  the  Court  must 
consider  what  is  best  to  be  done. 

Sir  John  Cross. — I  confess,  that  I  am  utterly  at  a 
loss  to  conceive  why  the  Commissioner  has  refused  to 
act  on  the  Order.  If  there  is  any  thing  constituting  a 
denial  of  justice,  it  is  the  duty  of  the  Court  to  see  what 
is  requisite  to  be  done,  to  enable  the  parties  to  substan- 
tiate their  rights.  For,  however  difierent  the  proceed- 
ings in  bankruptcy  are  now  from  what  they  were  under 
the  former  law,  the  rights  of  parties  are  in  no  way  al- 
tered. 

Sir  George  Rose. — It  was  quite  competent  to  this 
Court  to  make  the  Order  in  question,  which  is  perfectly 
correct  and  regular  in  its  terms.  Inquiries  of  this  de- 
scription are  far  better  prosecuted  before  the  Commis- 
sioners, than  before  any  other  tribunal.  If,  in  the  pre- 
sent case,  the  Commissioner  has  any  reason  to  suggest 
to  the  Court  privately,  that  an  inconvenience  would  arise 
to  him  in  working  our  Order,  this  Court  would  be 
happy  to  attend  to  any  suggestion  of  that  kind,  as  a 
matler  of  courtesy.  But,  as  an  abstract  proposition,  I 
must  take  the  liberty  of  saying,  that  it  is  irregular  and 
incompetent  in  any  Commissioner  to  refuse  to  carry  the 
Orders  of  this  Court  into  effect.  If  the  parties  find  it 
necessary  to  press  this  matter  against  the  Commissioner, 
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there  certainly  is  a  way  for  them  to  do  so ;  and  to  tliat  I  1837. 

fear  it  must  come^  unless  they  agree  among  themselves  y^     ^^ 

to  some  variation  in  the  Order.  ^°*  '*^ 


Erskine,  C.  J. — The  Court  will  look  into  the  affi- 
davitSy  and  mention  the  matter  again,  and  make  such 
Order  as  it  may  think  most  proper  under  these  circum- 
stances. 

The  petition  was  again  brought  on  to-day,  when  the       *^".^  ^* 
Court  delivered  the  following  judgments. 

Erskine,  C.  J. — This  was  a  petition  to  make  an 
alteration  in  an  order  of  reference,  which  was  made  some 
time  back  to  one  of  the  Commissioners  at  Basinghall 
Street,  to  inquire  into  the  truth  of  certain  allegations  as 
to  a  fraudulent  preference  supposed  to  be  given  by  the 
bankrupt  to  Mr.  Myers,  the  assignee,  in  executing  a 
mortgage  to  him,  and  also  as  to  other  matters  charged 
against  him  in  the  petition.  It  appears,  that  the  pe- 
titioner attended  before  the  Commissioner,  in  pursuance 
of  this  Order,  but  that  the  Commissioner  declined 
acting  under  it.  When  the  matter  was  last  before 
the  Court,  it  was  proposed  that  the  reference  should  go 
to  the  officer  of  the  Court,  instead  of  the  Commissioner ; 
but  as  the  respondent's  counsel  would  not  consent  to 
the  proposal,  this  arrangement  could  not  be  effected; 
and  indeed  before  the  Court  could  make  any  alteration 
in  its  own  Order,  a  sufficient  reason  should  be  assigned 
to  induce  it  to  do  so.  I  have  since  communicated  with 
the  Commissioner,  and  no  reason  has  been  stated  by  him 
to  enable  the  Court  to '  vary  its  Order,  without  the  con- 
sent of  both  parties ;  and  the  Commissioner  still  declines 

VOL.  II.  F  F 
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1837.        to  act  in  obedience  to  the  Order.     Now,  it  seems  to  me, 
J^'^^       that  the  Commissioner,  who  was  acquainted  with  the 

Ex  parte  ^ 

RoLPB.       whole  circumstances  of  the  case,  was  of  all  persons  the 
fittest  to  take  the  matter  into  consideration.     The  Com- 
missioner had  expunged  the  proof  of  a  debt,  because  the 
creditor  had  not  specified  a  security  which  he  held,  and 
which  the  Commissioner  thought  so  irregular,  as  to  au- 
thorize him  to  expunge  the  proof.     A  question  of  fraudu- 
lent preference  also  arose,  in  respect  of  a  legacy  which 
the  bankrupt  had  pledged;  and  the  parties  interested 
in  the  transaction  had  been  previously  examined  before 
the  Commissioner.    What  better  course,  therefore,  could 
be  adopted,  than  to  refer  the  matter  back  to  him,  who 
was  aware  of  all   the  previous  transactions  ?     If  the 
Commissioner  thought  that  a  case  of  fraudulent  pre- 
ference was  made  out,  the  parties  were  to  come  back  to 
the  Court,  and  the  Court  could  then  act  on  such  finding. 
If,  on  the  other  hand,  the  Commissioner  thought  there 
was  not  any  fraudulent  preference,  then  the  party  was, 
pursuant  to  the  terms  of  the  Order,  to  prove  the  balance 
of  his   debt,  after  deducting  his  security.     Upon  the 
whole,  the  Order  appears  to  me  to  be  the  fittest  that 
could  be  made,  nor  can  see  I  any  reason  why  it  should 
be  altered. 

Sir  George  Rose. — It  is  impossible  for  the  Court  to 
part  with  this  case,  which  has  now  become  a  personal 
question  between  the  Court  and  the  Commissioner. 
The  petitioner  calls  on  this  Court,  not  to  re-consider  its 
former  Order,  on  the  ground  of  any  omission  or  mistake ; 
but  to  alter  it,  because  the  Commissioner,  to  whom  it  is 
directed,  declines  to  execute  it.  If  press  of  business,  or 
any  personal  inconvenience,  had  induced  the  Commis- 
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sioner  to  decline  to  act,  it  would  have  been  the  anxious  1 837. 
wish  of  every  member  of  the  Court  to  put  the  matter  y,^  parte 
right,  and  effect  any  arrangement  that  might  have  relieved  ^<olte. 
the  Commissioner.  It  was  suggested  on  a  former  oc- 
casion, whether  some  other  course  of  inquiry  would  not 
be  equally  satisfactory  as  that  before  the  Commissioner. 
This  was  very  properly  met  by  the  counsel  for  Mr. 
MyerSy  who  says,  if  the  inquiry  is  to  be  executed,  the 
Court  has  already  pointed  out  how  it  is  to  be  done ;  and 
who,  therefore,  declines  to  consent  to  any  alteration  in  the 
reference.  Then,  ought  the  Court  to  direct  the  inquiry 
to  be  executed  in  any  other  manner  ?  Now,  it  must  be 
well  known  to  every  experienced  practitioner  in  bank- 
ruptcy, that  Orders  of  this  description  were  constantly 
sent  to  the  Commissioners.  From  the  earliest  times,  all 
such  matters  as  involved  long  examinations  were  sent 
either  to  the  Commissioners,  or  a  Master.  Some  matters, 
more  immediately  within  the  jurisdiction  of  the  Court  of 
Chancery,  were  sent  to  a  Master ;  but  all  questions,  re- 
lating to  proof  or  fraudulent  preference,  invariably  went 
before  the  Commissioners.  The  subject  of  the  present 
inquiry  was  one  peculiarly  fit  to  be  sent  to  the  Commis- 
sioner. It  was  the  complaint  of  a  creditor,  alleging  that 
an  assignee  had  been  chosen  on  an  improper  proof;  and 
the  consideration  by  the  Commissioner  of  any  matter 
connected  with  the  bankrupt's  estate  seems  to  have  been 
expressly  contemplated  by  the  Act  of  Parliament.  The 
6  Geo.  4,  c.  16,  s.  36,  enables  the  Commissioners  to 
examine  the  bankrupt,  '^  touching  all  matters  relating  to 
his  trade,  dealings,  or  estate,  or  which  may  tend  to  dis- 
close any  secret  grant,  conveyance,  or  concealment  of  his 
lands,  tenements,  goods,  money,  or  debts."  And  by 
sec.  33,  they  are  empowered  to  summon  and  examine  on 

fp2 
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1837.  oath  ^^  any  person  whom  they  believe  capable  of  giving 
^^'^^  information  concerning  the  person^  trade,  dealings,  or 
^'•'■*  estate  of  such  bankrupt."  Then  the  Bankruptcy  Court 
Act,  1  &  2  Will.  4,  c.  56,  8.  7,  declares  that  each  of  the 
Commissioners  in  London,  is  "  to  have,  perform,  and 
execute  all  the  powers,  duties,  and  authorities  by  any 
Act  or  Acts  of  Parliament  then  in  force  vested  in  Com- 
missioners of  Bankrupt."  The  Commissioners  have 
therefore  a  power  to  examine  strangers,  ore  tenus,  touch- 
ing the  estate ;  but  the  Registrar  would  have  no  such 
power,  if  the  matter  were  referred  to  him.  Besides 
which,  a  question  of  fraudulent  preference  being  raised 
on  this  petition,  which  depends  in  a  great  measure  on 
the  time  of  the  act  of  bankruptcy,  the  Commissioner  can 
ascertain  this  fact  at  once  by  reference  to  the  proceed- 
ings. No  other  human  being  therefore  could  so  properly 
execute  an  inquiry  of  this  description,  as  the  Commis- 
sioner to  whom  it  is  referred. 

Then  with  respect  to  the  expunging  of  the  proof,  I 
speak  with  great  deference,  but  it  really  appears  to  me, 
that  the  Commissioner  had  no  more  right  to  expunge 
that  proof,  than  any  person  in  this  Court.  His  judgment 
proceeded  on  this,  that  the  creditor  had  proved  his  debt, 
without  stating  that  he  held  a  security  for  it.  The  other 
creditors  might  say,  "  we  will  hold  you  to  your  proof; 
you  have  elected  to  relinquish  your  security,  and  there- 
fore the  property  pledged  belongs  to  the  estate.'*  But 
why  the  proof  should  be  expunged  for  this  omission, 
I  own,  is  to  me  a  matter  perfectly  incomprehensible. 
The  Order  of  the  Court,  however,  sets  that  matter  right. 
For  if  the  Commissioner  should  find  that  Myersheld  any 
security  for  the  debt  which  he  had  proved,  the  Court 
directed  that  the  amount  of  such  security  should  be 


ROLPE. 
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deducted  from  the  debt,  and  that  the  proof  should  be        \B37. 
restored  to  the  proceedings  for  the  balance  only.  ^^  p^^te 

I  can  only  say,  that  I  speak  from  my  own  experience 
and  observation,  when  I  affirm  that  hundreds  of  Orders 
similar  to  the  present  have  been  sent  to  the  Commis- 
sioners, and  never  till  now  resisted.  I  am  therefore  at 
a  loss  to  conceive  why  the  Commissioner  should  refuse 
to  execute  it.  The  Order  corresponds  with  the  wishes 
of  the  legislature,  as  expressed  in  the  Act  of  Parliament, 
for  the  prevention  of  expense  and  delay.  The  creditor 
who  had  made  the  proof  was,  as  an  assignee,  subject  to  the 
whole  jurisdiction  of  the  Court,  and  ought  not  to  be  sent 
elsewhere  to  try  his  rights,  except  on  an  issue  directed 
by  this  Court  Nothing  was  apparently  more  fair  than 
Mr.  Myers's  accounts ;  but  the  dates  and  circumstances 
stated  to  the  Court  demanded  an  inquiry  relative  to  his 
transactions  with  the  bankrupt,  with  reference  to  the  act 
of  bankruptcy.  Who  was  so  well  able  to  pursue  this 
inquiry,  as  the  Commissioner  ?  There  seems  to  me  no 
possible  way  of  getting  at  the  merits  of  this  case,  but  by 
an  inquiry  before  the  Commissioner ;  and  I  cannot  help 
saying,  that  if  the  Commissioner  refuses  to  execute  this 
Order,  he  will  desert  his  duty,  and  be  guilty  of  a  wilful 
denial  of  justice. 

Erskine,  C.  J. — I  think  it  ought  not  to  go  forth,  that 
the  Commissioner  has  not  given  any  reason  for  declining 
to  execute  the  Order.  He  has  privately  stated  to  me  his 
reasons,  but  they  appear  to  me  insufficient.  He  sug- 
gests a  doubt,  whether  the  Court  has  jurisdiction  to  make 
such  an  Order ;  and  asserts,  that  the  present  Commis« 
sioners  in  Basinghall  Street  stand  in  a  diffi^rent  situa- 
tion from  that  occupied  by  the  former  Commissioners  of 
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1837.  Bankrupt.  Now,  I  have  carefully  read  over  the  various 
£z  parte  clauses  in  the  Act  of  Parliament  under  which  they  are 
RoLFi.  appointed,  and  with  every  wish  not  to  assume  on  the  one 
handy  or  disparage  on  the  other,  I  cannot  perceive  thai 
any  such  difference  exists.  The  1  &  2  Will.  4,  c.  56, 
names  a  certam  number  of  Commissioners.  If  it  had 
stopped  there,  three  must  have  acted  as  formerly  ;  but  it 
goes  on  to  give  all  the  powers  to  one,  which  had  previously 
been  exercised  by  three.  It  confers  indeed  higher  rank 
and  station,  but  it  does  not  affect  the  duties  of  the  Com- 
missioners, which  remain  precisely  as  before.  And  I 
must  confess  my  inability  to  perceive  that  it  will  dis- 
parage any  one  Commissioner  of  the  Court  of  Bank- 
ruptcy, to  perform  the  duties  imposed  on  the  Commis- 
sioners under  the  former  bankrupt  laws. 

Sir  John  Cross. — I  was  not  aware  that  there  was  any 
reason  assigned  by  the  Commissioner  for  refusing  to 
execute  the  Order ;  but  now  I  think  it  incumbent  on  me 
to  give  some  opinion  on  this  point.  I  can  see  no  dif- 
ference between  the  duties  of  the  Commissioners  for  the 
London  District,  and  those  of  the  other  Commissioners 
throughout  England,  except  that  one  may  now  act  where 
three  were  formerly  required  to  act ;  unless  indeed  a  man 
is  to  be  deprived  of  his  personal  liberty,  in  which  case 
the  statute  still  requires  three. 

Erskine,  C.  J. — My  learned  colleague.  Sir  George 
Rose,  has  very  kindly  consented  to  take  the  Reference, 
if  consented  to  by  both  parties ;  but  that  is  a  matter  which 
can  best  be  arranged  out  of  Court. 

The  Court  made  no  Order  on  the  present  petition^ 
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but  desired  that  it  might  stand  over,  with  liberty  to  men-        1837. 
tion  the  matter  again^  reserving  the  costs;  and  express-       ex parte 
ing  a  hope  that  some  arrangement  would  be  made.  Rolfb. 

Mr.  Twiss  mentioned  the  matter  again  this  day^  stating^  June  i. 
that  the  solicitor  for  the  petition  had  since  the  case  was 
last  before  the  Court  written  to  the  solicitor  for  Mr. 
Myers,  informing  him  that  his  Honor,  Sir  G.  Rose,  had 
consented  to  take  the  Reference  instead  of  the  Com- 
missioner,  if  all  parties  would  agree^  and  requesting  to 
know  whether  he  would  consent  to  this  arrangement, 
— that  he  wrote  three  times  before  he  received  any 
answer,  and  that  Mr.  Myers's  solicitor  then  declined  any 
alteration  in  the  Reference.  He  now  suggested,  to  pre- 
vent any  unseemly  contest  between  this  Court  and  the 
Commissioner,  that  the  Court  should  take  upon  itself 
the  conduct  of  the  inquiry. 

Erskine,  C.  J. — It  would  certainly  be  most  desirable 
to  adopt  this  suggestion,  and  avoid  all  further  discussion. 
But  when  the  Commissioner,  as  it  is  stated  on  affidavit, 
declines  to  execute  the  Order,  on  the  ground  of  this 
Court  having  no  jurisdiction  to  make  it,  I  think  the 
Commissioner  should  assign  his  reasons  for  thus  im- 
pugning the  jurisdiction  of  the  Court.  He  has  no  doubt 
his  reasons  for  doing  so,  and  possibly  he  may  be  right ; 
and  therefore  the  proper  course  will  be  for  him  to  certify 
to  the  Court  what  those  reasons  are,  in  order  that  the 
Court  may  judge  of  their  validity.  My  reason  for  think- 
ing that  the  reference  ought  to  go  to  the  Commissioner 
was,  as  I  stated  on  the  former  occasion,  because  the 
gentleman  who  had  already  inquired  into  the  matter 
was  most  fitted  to  pursue  the  inquiry.     I  have  discovered 
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1837.  nothing  since  to  satisfy  me  that  we  have  in  any  way  ex-- 
£z  parte  cceded  our  jurisdiction,  by  making  an  order  to  that  effect; 
RoLFE.  ^Q^  therefore  as  the  Commissioner  has  called  it  in  ques- 
tion^ I  do  not  think  it  right  that  we  should  alter  our 
course,  because  the  Commissioner,  without  assigning 
any  reason,  has  denied  the  jurisdiction.  These  inquiries 
were  continually  directed  by  the  Lord  Chancellor  to  the 
Commissioners,  and  were  never  yet  resisted  by  them. 
The  Bankruptcy  Court  Act  has  made  perhaps  a  differ- 
ence in  the  rank  and  station  of  the  Commissioners,  but 
none  whatever  in  their  duties,  and  has  conferred  upon 
this  Court  the  same  authority  in  matters  of  bankruptcy, 
as  were  formerly  possessed  by  the  Lord  Chancellor. 

Sir  John  Cross. — It  is  due  to  the  learned  Commis- 
sioner, that  he  should  have  an  opportunity  of  certifying 
his  reasons  to  the  Court.  If  he  may  deny  our  jurisdic- 
tion in  this  matter,  all  the  130  Local  Boards  of  Commis- 
sioners, for  we  have  now  that  number,  may  do  the  same. 
All  matters  in  bankruptcy,  whether  arising  in  the  London 
District,  or  elsewhere  in  England,  are  alike  placed  by 
the  act  of  parliament  under  the  superintendence  and  con- 
trol of  this  Court. 

The  Court  then  ordered  the  petition  to  stand  over 
for  a  week,  and  that  the  Commissioner  should  in  the 
mean  time  be  requested  to  certify  his  reasons  for  dis- 
puting the  jurisdiction. 

July  25.  Mr.  Swanston  this  day  brought  the  case  on  again  be- 

fore the  Court,  saying,  he  was  loth  to  refer  to  a  matter 
which  had  already  occasioned  much  unpleasant  discus- 
sion ;  but  his  client,  Mr.  MyerSi  was  losbg  the  interest 
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of  his  money  invested  in  the  mortgage^  and  he  had  there-        1 837. 
fore  to  apply  to  the  Court  for  further  directions.  j.^    ^ 

ROLFI* 

Erskine,  C.  J. — When  this  question  was  last  before 
US;  the  Court  expressed  a  wish  that  the  Commissioner 
would  certify  to  us  his  reasons  for  disputing  the  juris- 
diction of  the  Court.  The  Commissioner  has  declined 
making  any  formal  certificate,  but  has  furnished  me 
with  a  statement,  resting  his  objections  on  an  argument 
concerning  the  nature  of  the  power  of  the  Lord  Chan- 
cellor over  the  former  Commissioners;  on  which  subject 
the  Commissioner  appears  to  me  to  labour  under  a  mis- 
take. He  does  not  seem  to  rely  on  the  point,  as  I  ori- 
ginally understood  him  to  do,  that  he  stands  in  a  differ- 
ent situation  from  that  in  which  the  old  Commissioners 
stood,  but  he  contends  that  the  Lord  Chancellor  had  no 
authority  to  refer  such  a  matter  to  the  Commissioners, 
and  to  call  on  them  to  execute  the  inquiry.  Now  I  have 
looked  through  the  printed  reports  in  bankruptcy,  and 
have  found  many  such  references;  and  the  Registrar 
has  also  found  several  manuscript  notes  of  such  cases  in 
his  books,  in  which  the  inquiries  have  been  executed  by 
Commissioners  of  the  highest  character  (a).    So  regular 

(a)  The  following  are  the  cases  alluded  to  by  the  Chief  Judge. 

In  re  Garland,  which  occurred  before  Lord  Eldon  in  1820,  it  was  referred 
to  the  Commissioners,  to  inquire  and  state  at  what  time  any  and  what  act  or 
acts  of  bankruptcy  was  or  were  committed  by  the  bankrupts,  any  or  either 
of  them,  and  what  act  or  acts  was  or  were  known  to  the  petitioning  creditor, 
and  at  what  time  the  petitioning  creditor  had  a  sufficient  debt  to  support  the 
commission.  The  certi6cate  of  the  Commissioners  is  dated  30th  January 
1820,  and  is  signed  by  Messrs.  Impey,  AinsUe,  and  Grant, 

In  re  Kmuington,  which  also  occurred  in  1820,  tlie  Yice-Chancellor  or* 
dered  a  reference  to  the  Commissioners,  to  inquire  and  state  whether  it  would 
be  for  the  benefit  of  the  estate,  that  copies  of  certain  documents  should  be 
deliveied  by  the  assignees  to  the  petitioner.    The  certificate  of  the  Commis- 
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1837.  has  been  the  course,  that  there  is  no  instance  to  be 
£z  Mrte       found  of  a  refusal,  or  even  an  objection.    There  cannot 

^"^*-  be  a  doubt,  that  the  1  &  2  W.  4,  c.  56,  s.  2,  gives  this 
Court  the  same  jurisdiction,  as  was  formerly  possessed 
by  the  Lord  Chancellor;  and  if  this  were  a  case,  in 
which  the  petitioner  could  be  fairly  called  on  to  agitate 
the  question  before  another  tribunal,  I  should  have  left 
him  to  enforce  our  Order.  It  is  always  the  wish  of  this 
Court  to  treat  the  Commissioners  with  respect ;  but  that 
respect  does  not  prevent  our  calling  on  them  to  fulfil 
their  duties.  As  the  petitioner,  however,  is  not  seeking 
to  establish  his  own  rights,  except  collaterally,  by  repre- 
senting the  creditors  at  large,  it  would  be  hard  to  impose 
on  him  the  expense  of  asserting  the  rights  of  the  Court 

sioners  is  dated  6lb  March  1820,  and  is  signed  by  Messrs.  BwucUrkt  Wr^* 
taley,  and  Spranger, 

In  V  Dtififi,  in  the  same  year,  the  Vice-ChanoeUor,  ordered  a  refnenoe, 
to  inquire  and  state  whether  the  petitioner  had  then  a  legal  debt  to  sapport 
the  commissioD,  and  whether  the  debt  existed  prior  to  July  1820.  The  cer- 
tificate of  the  Commissioners  is  dated  18th  July  1820,  and  is  signed  by 
Messrs.  Btaueltrk,  Spranger,  and  Law. 

In  re  Eattman,  which  occurred  before  the  Vice-Chancellor  in  1821,  it 
was  referred  to  the  Commissioners,  to  inquire  and  state,  whether  at  the  time 
of  the  bankruptcy  there  was  any  joint  estate  of  Eattwtan  and  Hunter,  and  of 
what  it  consisted,  and  whether,  there  was  th$n  any  such  estate,  and  of  what 
it  consisted.  The  Commissioners*  certificate  is  dated  23d  March  1821,  and 
signed  by  Messrs.  Gough,  CoUinson,  and  Still, 

In  re  BuekU,  before  the  Vice-Chancellor  in  1831,  reierence  was  ordered 
to  the  Commissioners,  to  inquire  and  state,  whether  it  would  be  for  the  bene- 
fit  of  the  creditors,  that  the  assignees  should  assign  their  legal  interest  in  a 
lease.  The  Commissioners  certificate  is  dated  30th  NoTcmber  1831,  and  is 
signed  by  Messrs.  Moriee,  Taunton,  and  Roberts, 

In  Ex  fMrte  Billings,  re  Lucas,  1  Dea.  &  Ch.  112,  which  was  before  the 
Court  of  Review  on  the  9th  February  1832,  it  was  referred  to  the  Commis- 
sioners, to  inquire  into  the  validity  of  a  warrant  of  attorney,  which  was 
alleged  to  have  been  given  by  the  bankrupt  to  the  petitioning  creditor  as  a 
fraudulent  preference ;  when  Sir  G.  Row  observed,  that  the  Order  was  quite 
of  course,  and  that  it  had  always  been  the  practice  to  send  such  matters  for 
inquiry  before  the  Commiasioners. 


Rolfs. 
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by  proceedings  elsewhere.  We  will  therefore  only  make  1837. 
such  an  Order,  as  will  enable  the  parties  to  try  the  £xpArte 
main  question  between  them.  It  is  not  yet  decided, 
that  there  was  any  fraudulent  preference;  it  would  be 
unjust,  therefore,  to  call  on  the  assignee  to  pay  costs, 
which  he  must  have  done,  if  a  fraudulent  preference  had 
been  found.  The  Court  can  only  now  order  him  to  be 
discharged  from  being  assignee,  and  give  him  his  costs 
out  of  the  estate.  There  was  quite  sufficient  in  the  first 
instance  to  have  removed  him,  on  the  ground  of  the  con- 
flict of  his  interests  with  those  of  the  estate.  The  Court 
was,  however,  anxious  for  an  inquiry,  in  order  to  deter- 
mine whether  he  ought  not  to  have  paid  the  costs  of  his 
removal. 

Sir  John  Cross. — I  am  glad  to  find,  that  the  objec- 
tion of  the  Commissioner  to  execute  the  Order  does  not 
rest  upon  any  supposed  distinction  between  the  duties  of 
the  Commissioners  of  the  London  District,  and  those  of 
the  Country  Commissioners.  As  to  the  Lord  Chancel- 
lor having  had  no  jurisdiction  to  send  such  an  inquiry 
to  the  Commissioners,  it  is  clear,  I  think,  that  the  Com- 
missioner is  mistaken.  I  have  no  doubt,  however,  that 
the  Commissioner  has  acted  conscientiously  in  this  mat- 
ter, and  to  the  best  of  his  judgment. 

Erskine,  C.  J. — I  think  it  right  to  add,  that  we  did 
not  refer  the  inquiry  to  the  Commissioner,  as  an  officer 
of  the  Court  of  Review,  but  as  a  Commissioner  of  the 
Court  of  Bankruptcy,  before  whom  it  was  the  most  con- 
venient mode  to  prosecute  the  inquiry,  and  whose  dut]r 
it  was  to  assist  the  Court  in  such  inquiry.    I  am  most 
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1837.        willing  to  accede  any  thing  to  the  rank  and  station  of 

Ez  parte       ^^^  Commissioners ;  but  their  rank  and  station  are  not  to 

^'•'*'       interfere  with  the  duties,  which  have  been  entrusted  to 

them  by  the  legislature.     It  must  be  understood,  that 

the  Order  we  propose  to  make  must  not  be  drawn  up  in 

the  absence  of  the  counsel  for  the  petitioner. 


Juty  28. 


Note. — Sir  George  Rose  was  absent. 

Mr.  Swanston  appeared  this  day  on  behalf  of  Myers, 
the  assignee,  and  stated  that  he  was  willing  to  consent 
to  the  proposed  Order. 

Mr.  Twiss,  and  Mr.  Bacon,  consented  on  the  part  of 
the  petitioner. 

Mr.  K.  Parker  appeared  for  the  other  assignee. 

The  Order  was,  that  the  further  execution  of 
the  Order  of  the  12th  January  1837  should  be 
stayed;  that  Myers  should  be  removed  from 
being  assignee,  and  that  there  should  be  a  new 
choice  of  assignees ;  and  that  the  costs  of  all 
parties,  as  well  of  the  applications  to  this 
Court,  as  of  the  proceedings  before  the  Com* 
missioner,  should  be  paid  out  of  the  estate. 


*«*  The  ComroissioDer  han  permitted  the  Author  to  aDoex  the  followia^ 
statement  of  his  reasoDs,  as  communicated  by  him  to  the  Chief  Judge,  for 
declining  to  execute  the  Order  made  in  the  above  case  ;  which  reasons  were 
publicly  stated  by  him  in  the  Commissioners*  Court,  on  the  20th  May  1837, 
upon  hearing  all  parties  concerned. 

"  It  is  unfortunate  for  the  parties  in  this  case,  that  it  should  have  given 
rise  to  a  question  of  juiisdiction  between  the  Courts  of  Commissioners  and 
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the  Court  of  Review  ;  but,  as  a  private  interest  inust  frequently  yield  to  1S37. 

public  policy,  and  as  there  is  no  public  policy  of  higher  importance  than         V^^/W 
the  independence  of  the  Judges,  and  the  maintenance  of  their  authority  in         £x  pane 
their  respective  tribunals,  I  am  obliged  (though  I  regret  the  trouble,  delay,         Rolfs. 
and  expense  of  the  individual  case)  to  insist  upon  a  course  which,  if  I  am 
not  greatly  mistaken,  will  save  infinite  trouble,  delay,  and  expense  to  future 
suitors.    If  I  am  right  in  my  view  of  the  question,  when  a  party  has  peti- 
tioned the  Court  of  Review  for  any  species  of  redress,  he  will  obtain  it  in 
that  Court.    If  I  am  wrong,  he  may  be  bandied  from  the  Court  of  Review 
to  the  Couit  of  Commissioners,  and  from  the  Court  of  Commissioners  to  the 
Court  of  Review,  without  any  known  limitation  of  the  number  of  references, 
reports,  motions,  or  petitions  to  confirm  reports,  references  to  re- consider  or 
review  reports  again,  motions  to  confirm  the  reviewed  reports,  and  all  that 
complicated  machinery,  which  had  for  ages  been  complained  of  in  the 
proceedings  in  bankruptcy,  as  administered  by  the  Lord  Chancellor  and  his 
oflScers.    It  was  to  reform,  not  to  perpetuate,  this  system,  that  the  Court  of 
Bankruptcy  was  constituted.    I  watched  with  intent  interest  the  progress  of 
that  reform,  and  I  hoped,  that  I  was  acquainted  with  the  spirit  in  which  it 
was  conceived  and  conducted.    I'he  speech,  in  which  the  Lord  Chancellor 
introduced  his  bill,  is  the  best  possible  guide  to  the  knowledge  of  his  inten- 
tions, of  the  intention  of  his  majesty's  government,  and  (except  when 
contravened  by  express  alteration)  of  the  intention  of  the  legislature.    In 
it  we  shall  find  the  constitution  of  a  Court  of  Bankruptcy,  not  consisting  (as 
some  have  imagined)  of  four  Judges,  and  a  suitable  number  of  subordinate 
officers,  but  consisting  of  ten  Judges,  eo  nomine,  appointed  to  various  func- 
tions.   It  was  objected,  that  the  term  Junior  Judgt,  the  proposed  denomi- 
nation of  the  new  Commissioners,  was  a  novelty.    Mark  the  answer  of  Lord 
Brougham,  and  determine  whether  he  intended  such  junior  functionary  to 
be  the  mere  ofBcer  of  a  Court :  — '  That  the  ten  Judges  are  not  co-ordinate, 
is  not,  as  my  noble  and  learned  friend  has  contended,  a  new  principle, 

neither  b  it  a  novelty  in  legislation Though  not  co-ordinate,  the 

Judges  in  Bankruptcy,  that  is,  the  ten,  will  be  high  and  dignified  oflicera .* 
But  Lord  Brougham  was  unfortunately  prevailed  upon  to  change  the  de- 
nomination. The  poet  says* '  What  is  there  in  a  name?'  The  legislator 
should  know,  that  names  are  substantive,  when  they  are  connected  vrith  the 
veneration  or  prejudices  of  a  people.  1  he  name  of  a  Judge  is  a  name  of 
veneration.  The  name  of  a  Commiuioner  had  been,  and  is  likely  to  remain, 
obnoxious  to  piejudices.  The  legislature  has  giveu  us,  the  king  has  con- 
firmed to  us,  the  rights,  incidents,  and  privileges  of  Judges;  but  the  gift 
and  confirmation  have  proved  abortive,  and  for  little  better  reason,  that  I 
can  find,  than  that  we  aie  called  Commiuioners,  and  that  the  mind  of  the 
superficial  inquirer  is  carried  backward  by  the  name,  not  onward  by  the 
circumiianett.  It  is  upon  whether  the  Commmissionera  are  the  officers,  as 
one  of  the  Judges  has  termed  them,  of  the  Court  of  Review,  that  this  ques- 
tion mainly  turns.    I  will  advert,  therefore,  first,  to  the  direct  enactment  of 
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1 SS7,         ^^  tUtute,  and  the  confirmatioo  of  the  letten  ptlent,  and  then  to  the  more 

V^,^^^         indirect  indication  of  the  intention  of  the  I^islatare. 

Ez  parte  "  Section  1  of  1  &  2  Will.  4,  c.  56,— after  recitbg,  that  to  the  end  that 

noLFE.  ^|j^  rights,  as  well  of  the  bankrupts  themselves,  as  of  their  creditors,  may 

be  enforced  with  as  little  expense,  delay,  and  uncertainty  as  possible,— enacts, 
that  it  may  be  lawful  for  his  majesty  to  establish  a  Court  of  Bankruptcy,  to 
consist  of  one  Chief  Judge,  three  other  Judges,  and  six  Commissioners ; 
'  and  the  same  Court  shall  be  and  constitute  a  Court  of  Law  and  Equity, 
and  shall,  together  with  every  Judge  and  Commissioner  thereof,  have,  use, 
and  exercise,  all  the  rights,  incidents,  and  privileges  of  a  Court  of  Record, 
and  all  other  rights,   incidents,   and  privileges,  as  fully,    to  all  intents 
and  purposes,  as  the  same  are  used,  exercised,  and  enjoyed  by  any  of  his 
majesty's  Courts  of  Record,  or  Judges,  at  Westminster.'    Now,  this  sec- 
tion contains  no  mention  of  a  Court  of  Review;  it  creates  a  Court  of 
Bankruptcy,  consisting  of  one  Chief  Judge,  three  Judges,  and  six  Commis- 
sioners, all  of  whom  are  equally  constituent  members  of  the  Court ;  and 
every  Judge  and  Commissioner  thereof  derives  his  rights  from  the  aame 
enactment,  in  the  same  sentence,  in  the  same — the  identical  words.    Hie 
king's  letters  patent  follow  the  same  course ;   and,  in  assigning  jndicial 
precedence  to  the  members  of  the  Court  of  Bankruptcy,  it  makes  no  pause, 
— it  appoints  no  interval ;  the  Chief  Judge  immediately  succeeds  the  junior 
of  the  Puisne  Judges  at  Westminster,  the  senior  of  the  other  Judges  imooe- 
diately  succeeds  him,  the  senior  of  the  Commissioners  immediately  succeeds 
the  junior  of  the  other  Judges,  proximut  n§c  intervaUu,    There  is  no  legal 
judicial  functionary  in  the  United  Kingdom,  who,  in  virtue  of  his  ofBct, 
can  step  between  Sir  Gwrge  Rosf  and  Mr.  Commissioner  WUUamu    Is  this 
the  relative  situation  of  a  Court  and  its  officers,  or  is  it  the  relative  position 
of  the  several  members  of  a  Court  ?    It  is  not  too  high  a  station  for  Judges 
entrusted  with  the  administration  of  a  most  important  branch  of  the  law, 
but  it  would  indeed  be  an  extraordinary  exaltation  to  the  officers  of  the  Court 
of  Review  in  bankruptcy,  to  find  themselves  in  immediate  connexion,  with- 
out breach  of  continuity,  with  the  highest  Judges  of  the  land.    But  the 
legislature  did,  by  express  enactment,  appoint  officers  to  the  Court  of  Bank- 
ruptcy, by  a  distinct  section,  and  in  a  distinct  manner,    "^e  ninih  teetitn 
enables  his  majesty,  by  sign  manual — not  by  patent — to  appoint  tvro 
registrars,  and  eight  deputy-registrars,  to  attend  upon  and  assist  the  said 
Judges  and  Commissioners.    The  Court  of  Review  has  here  its  necessary 
officers.    The  Court  admits  their  sufficiency,  and,  in  the  same  breath,  one 
of  its  Judges  insists  on  degrading  his  colleagues  of  the  Court  of  Bankruptcy 
into  the  character  of  assistants.    I  deny  the  right — I  deny  the  necessity 
—I  deny  the  expediency.    Every  day's  experience— I  say  it  fearlessly  of 
contradiction — convinces  the  suitors,  that  their  best  interest  is  in  the  inde- 
pendence of  the  two  branches  of  the  Court,  and  in  the  completeness  of  their 
jurisdiction  each  within  itself.    Let  it  not  be  imagined,  however,  that  I 
object  to  the  just,  the  nepfssary,  the  wholesome,  the  satisfactory  control  of 
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appeal.    It  is  a  consoiatioD  to  the  mind  of  every  Judge,  that  his  errors  may  i  fi97 

be  corrected,— that  the  wrong  which  be  may,  by  haman  infirmity,  commit,  V^k/^ 

is  not  without  a  remedy.  I  am  as  ready  to  submit  to  authority,  as  to  resist  •£j^  p^i^ 
usurpation;  I  have  confidence,  that  the  one  will  be  exercised  without  Rolfe. 
insult ;  I  cannot  calculate  the  boundaries  of  the  other.  It  is  clear  beyond 
possibility  of  dispute,  that  the  statute  does  not,  in  any  express  words,  give 
to  the  Court  of  Review  jurisdiction  to  make  such  references  to  the  Com- 
miiaioiiers,  or  in  any  other  manner  to  treat  them  as  its  ofilicers.  There  now 
lemaios  the  question,  whether  incidentally,  or  by  implication,  such  an 
authority  is  granted.  The  Court  of  Review  is  created  by  the  second 
section  of  the  statute,  which  enacts,  that  it  shall  have  superintendence  and 
control  in  all  matters  of  bankruptcy,  and  shall  also  have  power.  Jurisdiction, 
and  authority  to  hear,  determine,  order,  and  allow  all  such  matters  in 
bankruptcy  as  now  usually  are,  or  lawfully  may  be,  brought  before  the 
Lord  Chancellor,  and  also  to  investigate,  examine,  hear,  and  determine 
matters  within  its  jurisdiction.  There  is  not  one  word  about  Commiuioners 
in  this  section ;  and  the  only  mention  of  reference  is,  in  allusion  to  the 
power  of  the  Commissioners  to  refer  matters  to  the  Court  of  Review, 
and  not  to  any  power  of  the  Court  of  Review  in  any  manner  to  in- 
terfere with  the  proceedings  of  the  Commissioners.  But  while  the  sec- 
tion conferi  on  the  Court  of  Review  some  of  the  powers  of  the  Lord 
Chancellor,  it  also  gives  to  it  a  power  which  the  I^ord  Chancellor  did 
not  possess.  The  Lord  Chancellor  could  not  inveitigate,  because  he  could 
not  examine  witnesses ;  and  it  was  avowedly  for  this  reason  of  defect  of 
jurisdiction  in  himself,  that  the  Lord  Chancellor  did  occasionally  request 
the  aid  of  the  lists  of  Commissioners,  instead  of  referring  the  matter  to  his 
proper  and  constituted  officers,  the  Masters  in  Chancery,  who  did  not  pos- 
fesa  equal  powers  of  examination.  The  lists,  no  doubt,  took  the  references ; 
they  took  them  as  a  barrister  takes  a  reference  of  a  judge  of  assize.  It  is  a 
compliment,  and  it  is  a  profit  to  him.  But  has  it  ever  been  argued,  that  a 
judge  of  assiae  can  compel  a  barrister  to  take  a  reference?  When  it  is  fur- 
ther considered,  that  the  Commissioners  of  the  lists  held  the  appointments 
from  day  to  day,  at  the  mere  will  of  the  Lord  Chancellor,  with  no  firmer 
tenoro  than  his  individual  and  indisputable  pleasure,  would  it  be  surprising 
that,  admitting  that  he  did  without  sufficient  authority  impose  some  extra 
duty  upon  them — always  remembering  that  the  extra  duty  carried  its  extra 
reward — would  it  be  surprising,  that  they  submitted  to  receive  an  extension 
of  employ)  I  was  many  years  a  Commissioner  under  the  old  system* 
Three  of  my  present  colleagues  were  in  three  other  lists.  I  have,  and  they 
have,  spoken  with  other  Commissioners  of  the  former  system,  and  none  of  them 
have  traced  a  case  of  reference  imposed  upon  them  as  a  matter  of  compulsory 
duty.  One  gentleman,  on  the  contrary,  whose  experience  extends  to  a  period 
of  about  twenty  years,  informs  us,  that,  on  such  reference,  his  list  did  not 
take  the  statutable  fees,  as  they  were  bound  to  do  in  any  matter  of  bank- 
ruptcy, but  tieated  the  business  as  a  private  reference,  and  were  remunerated 
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1837.  accordingly.  It  is  sapposed,  that  the  woid  "  ooolrol "  oonvtjn  lome  spa- 
%^^/^  cific  power  over  the  Cominisstonen,  to  be  ezerciied  bj  the  Coart  of  Review. 
Ez  parte  It  cannot  be  so  interpreted ;  for  where  control  is  necessary,  it  is  given  by  a 
separate  statute  to  a  separate  authority ;  and  the  manner  in  which  it  is 
given  marks  most  decidedly  the  distinction  between  those  who  are,  and  those 
who  are  not,  the  offioers  of  that  Court  By  the  statute  of  the  3d  &  4th  of 
W.  4,  c.  47,  it  is  provided,  that  the  times  and  place  of  the  sittings  of  the 
Judges  and  Commissioners  of  the  Court  of  Bankruptcy  may  be  appointed 
by  bis  majesty  by  warrant  under  the  sign  manual ;  but  the  attendance  of 
the  registrars  is  to  be  ordered  by  the  Court  of  Review.  Here,  again,  the 
Judges  and  Commissioners  are  placed  in  precisely  the  same  positioa  by 
the  very  same  sentence ;  while  the  duty  of  the  officers  of  the  Court  is  dis- 
tinctly provided  for. 

"  The  next  section  which  it  is  necessary  to  examine  is  the  seventh,  which 
defines  the  general  duties  of  the  Commissioners,  and  enables  and  requires 
them  to  have,  perform,  and  execute  all  the  powers,  duties,  and  anthorities 
by  any  act  or  acts  of  parliament  now  in  force  vested  in  Commisaionera  of 
bankrupt.  By  what  act  or  acts  of  parliament  were  Commissioners  required 
to  take  references  from  the  Lord  Chancellor  ?  or  are  we  to  suppose  that  an- 
other duty,  or  burden,  is  imposed  by  implication,  after  the  duties  have  been 
specifically  assigned?  All  the  compulsory  duties  of  the  former  Commis- 
sioners we  are  still  bound  to  perform,  but  we  are  not  bound  to  adopt  those 
proceedings  which  they  volunteered  for  their  immediate  emolument.  I  have 
given  this  matter  loog  consideration ;  it  has  been  discussed  among  the  Com- 
missioners, and  by  the  Commissioners  with  other  persons ;  and,  upon  matnre 
deliberation,  I  have  come  to  the  conclusion,  that  neither  the  letter  or  spirit  of 
the  statute,  or  letten-patent,  gives  any  such  power  to  the  Court  of  Review,  u 
that  which  they  now  assume.  In  the  substance  of  this  conclusion  I  am  au- 
thorised to  state  the  concurrence  of  my  colleagues  of  the  Court  of  Commis- 
sioners. 

"  This  brings  me  to  a  painful  part  of  that  which  I  believe  to  be  my  duty. 
I  would  willingly  have  avoided  the  language  of  complaint ;  but  when  I  find, 
that  an  important  question  of  jurisdiction  is  treated  as  a  private  dereliction  of 
duty,  I  cannot  be  silent.  I  will  speak  with  all  respect,  although  I  have  to 
remonstrate  against  continued  and  uncalled  for  discourtesy.  It  is  poesible, 
that  the  reports  in  the  newspapers  (my  only  posnible  authority  on  the  sub- 
ject) may  be  incorrect ;  indeed  I  know  there  has  been  some  omissbn,  since 
the  Chief  Judge  no  sooner  saw  the  reports,  than  he  hastened,  with  that  ur- 
banity which  has  always  marked  his  intercourse  with  the  Commissioners,  to 
inform  me,  by  letter,  that  he  had  carefully  repudiated  all  feeling  of  disre- 
spect to  the  Commissioners,  or  of  derogation  from  the  station  which  they 
deem  themselves  to  hold  in  judicature ;  saving,  of  course,  his  opinion  on 
the  present  question.  I  must  believe,  that  if  Sir  George  Hoee  had  found 
himself  misreported,  or  that  any  mitigatory  expression  bad  been  omitted,  he 
also  would  have  folt  it  due  to  himself,  if  not  to  roe,  to  rectify  the  enof,  but 
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having  received  no  such  explanation,  1  must  conclude  that  the  report  of         1837. 
what  fell  from  him  is  in  substance  correct.    The  two  reports,  as  they  appear         v^v^ 
in  the  rimes,  run  thus : — [The  learned  Commissioner  here  read  the  reports         Ex  parte 
of  Ex  parte  Rolfe,  as  piinted  in  the  Timet  newspaper  of  25lh  of  April  and         Rolfk. 
9th  of  May,  and  proceeded  as  follows :]    Now,  I  cannot  understand  how  a 
personal  question  can  arise  on  a  point  of  jurisdiction.    I  have  treated  the 
matter  throughout,  as  one  of  public  duty ;  my  view,  and  that  of  all  the 
Commissioners,  had  been  made  known  to  the  parties,  had  been  discussed  in 
a  conference  with  the  Chief  Judge,  and  [  verily  believed,  and  do  believe, 
was  well  known  to  his  colleagues  -,  one  of  whom  not  only  treats  it  as  a  per« 
sonal  question,  but  imputes  to  me  an  individual  dereliction  of  duty,  a  per- 
sonal dislike,  an  inaptitude  to  enter  into  the  inquiry.    It  is  unnecessary, 
therefore,  that  I  should  state  explicitly  what  I  have  done,  and  where  and 
why  I  have  stopt  short. 

"  In  November  1835,  Benjamin  Ridge  became  bankrupt.  At  the  meet- 
ing for  the  choice  of  assignees,  Mr.  Tliomas  Myers,  the  respondent,  proved  a 
debt  of  1200<.,  swearing  that  he  held  no  security  or  satisfaction  whatsoever  > 
be  was  consequently  admitted  to  vote  in  the  choice  of  assignees ;  and,  from 
the  amount  of  his  debt,  there  being  only  one  other  creditor,  an  officer  in  the 
Birmingham  bank,  who  could  compete  with  him,  he  was  chosen  assignee, 
together  with  the  petitioning  creditor,  Thomat  Carman.  There  did  not  ap- 
pear to  the  Commissioner  any  cause  to  disapprove  the  election,  and  it  was 
consequently  confirmed.  There  the  functions  of  the  Commissioner  ceased ; 
for  though  he  has  power  to  reject  an  improper  choice,  and  would  reject  the 
choice  of  any  person  having  an  individual  interest,  or  possible  interest,  con- 
flicting with  the  body  of  the  creditors,  he  has  not  yet  the  power  to  recall  his 
confirmation  or  appointment,  should  subsequent  discovery  demonstrate  its 
impropriety.  The  function  of  removing  assignees  is  in  the  Court  of  Review, 
and  that  Court  is  armed  with  every  necessary  authority  to  investigate,  exa- 
mine, bear,  and  determine  the  question.  When  it  appeared,  therefore,  on 
subeequent  inquiry,  and  by  Mr.  Myers*A  own  admission  on  examination 
before  the  Commissioners,  that  he  did  hold  an  assurance  by  way  of  mort- 
gage for  securing  the  sum  of  600/. — and,  a  fortiori,  when  the  Commissioner 
had  expunged  his  proof,  the  deposition  being  palpably  at  variance  with  the 
truth, — when  the  creditors  had  no  means,  or,  at  the  least,  no  facility,  in 
making  good  their  supposed  right  against  him,  while  he  continued  to  be  an 
assignee,  one  of  them  petitioned  the  Court  of  Review  for  his  removal.  [The 
learned  Commissioner  here  read  the  petition,  and  the  afiidavit  filed  in  sup- 
port] I  must  confess,  that  I  cannot  conceive  an  easier  case.  If  I  had 
possessed  the  necessary  jurisdiction,  it  would  not  have  occupied  me  five  mi- 
nutes, or  have  cost  as  many  shillings  to  the  estate.  I  had  before  me  the 
bankrupt's  last  examination,  in  which  ho  discloses,  not  only  the  mortgage 
of  the  legacy  to  Myen,  but  also  alleges  an  interest  in  divers  stock  trans- 
actions. I  had  the  examination  of  Myers  himself.*'  [The  learned  Commis- 
sioner then  read  from  the  proceedings  the  deposition  and  examination  of 
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1 837.  Myert.]    *'  llieae  were  on  the  proceedingi,  which  prooeedia^,  eontahitBg 

^^vW         the  date  of  the  act  of  bankruptcy,  were  before  the  Court  of  Review.    Where 
^  P^^        then  is  the  personal  dislike^  the  desire  to  be  reliered,  the  tmptitvde  to  is- 
vestigation  ?    I  had  already  done  all  that  it  was  competent  in  me  to  do, 
and  only  ceased  when  I  had  exhausted  the  powen  intrasled  to  me  bj  the 
legislature.    Where  my  duty  ended,  that  of  the  Court  of  Review  began.    If 
I  bad  left  the  investigation  imperfect,  the  Court  of  Review  kid  pow«r  to 
pursue  the  investigation,  and  supply  the  deficiency.    If  I  bad  not  ezamioed 
the  nece^aary  parties,  the  Court  of  Review  had  special  authority,  by  two 
several  statutes,  to  examine  them.    If  it  was  deemed  inexpedient  to  occupy 
the  whole  Court  with  the  inquiry,  a  single  judge  was  competent  to  pnusoe 
it.    If  the  pressure  of  business  rendered  that  also  inconvenient,  the  mttter, 
as  similar  matters  continually  are,  might  have  been  referred  to  the  Registfir» 
who  is  (what  the  Commissioner  is  not)  the  officer  of  the  Court,  appointed 
in  so  many  words  by  the  terms  of  the  statute,  to  attend  and  assist  it.    Is  it 
better,  is  it  more  consonant  with  the  obvious  intention  of  the  statute,  tint 
the  Court  of  Review  should  hear  the  evidence  vivd  wee,  marking  the  de- 
portment uf  the  witness,  or  that  it  should  receive  it  second-hand  t    Is  it 
fairer  for  the  parties  to  come  before  a  competent  tribunal  with  an  entire  case, 
and  on  equal  terms,— or  to  be  heard  piecemeal,  and  one  side,  at  least, 
dogged  by  the  prejudice  created  by  a  report  against  him?    If  there  has 
been  a  dereliction  of  duty,  if  there  was  a  delay  of  justice,  it  was  not  on  my 
part.    Had  I  possessed  the  power  of  adjudication,  the  matter  never  would 
have  gone  to  the  Court  of  Review.    It  went  there  once  of  necenity ;  that  it 
should  be  sent  back  to  me  again,  to  be  sent  back  to  them,  four  proeeedingi 
instead  of  two,  never  entered  into  my  imagination,  and,  I  believe,  could  not 
have  been  contemplated  by  the  legislature.    If  I  entertained  any  dislike,  if 
I  felt  any  inaptitude  to  the  execution  of  my  duties.  I  have  had  ample  op- 
portunities of  manifesting  it ; — the  statute  gives  me  the  opportunity ;  if  I  find 
my  burden  more  heavy  than  I  can  bear,  I  can  shift  it  on  other  shoulders ;  the 
30th  section  of  the  actempowers  me  to  adjourn  examinations  to  the  Court  of 
Review,  '  which  said  Court  shall  proceed  with  such  last-mentioned  eza* 
mination.'    (I  quote  the  words.)    Have  I  done  so?    Once  !     I  think  only 
once ;  and  then  solely  to  avoid  committing  a  very  respectable  banker,  who 
demurred  to  the  examination  on  fair  grounds  of  demuirer,  but  which  de- 
murrer I  could  only  overrule  by  the  process  of  imprisonment.    I  will  say  for 
myself,— for  I  am  compelled  to  speak.-— I  will  say  for  my  brother  Commis- 
sioners, that  we  have  carefully  avoided  the  exercise  of  this  power  of  throw* 
ing  any  portion  of  our  business  on  the  Court  of  Review  ;  and,  so  far  from 
having  fallen  short  in  the  execution  of  our  duties,  that  we  have  voluntarily 
undertaken  (on  the  request  of  parties  anxious  to  avoid  delay  and  expense) 
numerous  questions,  and  some  of  most  important  magnitude  end  intricacy, 
which  neither  the  legislature  has,  or  the  Court  of  Review  could,  by  any 
known  precedent,  have  imposed  on  us. 

"  I  now  come  to  the  consideration  of  the  order  itself.    It  is  said,  that 
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tkcre  aM  naoMroot  preoedents  in  luppofft  of  it,  tod  I  wu  eiprettly  promiied         1837. 
Umjt  slKHild  be  tent  to  me.    I  have  not  receited  one,  and  I  cannot  find  ont. 


The  order  raas  thus :— [The  Commissioner  here  read  the  order,  ante,  page  ^^  P^c^ 
423].  In  ordinary  practice,  the  order  made  on  a  petition  should  be  in  ac- 
cordaace  with  the  statenant  and  prayer ;  but  the  petition  did  not  pray  any 
leierenoe  to  the  Commissioner ;  it  is  a  mere  petition  to  remo? e  an  assignee. 
For  a  long  time  I  believed  that  there  had  been  a  crois  petition  of  Myen,  on 
which  tlie  order  was  founded,  and  that  he  had  mistaken  his  remedy ;  for,  if  he 
bad  a  legal  mortgage,  it  was  competent  to  him  to  bring  it  before  me,  without 
any  order ;  and  the  rule  is,  that  if  a  party  petitions  for  that  which  he  could 
have  without  petition,  his  petition  shall  be  dismissed,  with  costs.  Mr. 
Myers  had  indeed  a  right  to  present  a  petition  of  appeal  against  my  ex- 
punging his  proof :  he  has  not  ventured  to  do  so.  lie  might  have  required 
(at  his  own  expense)  a  meeting  (which  I  would  have  granted)  to  receive 
an  amended  proof:  he  has  not  done  so.  But  he  seeks  by  a  side  wind,  and 
at  the  expense  of  the  estate,  to  obtain  that  which,  according  to  the  long 
established  practice,  ought  to  have  been  obtained  on  his  own  direct  appli- 
cation, and  at  his  own  individual  expense.  What  the  peculiar  circumstance 
(alluded  to  by  counsel)  can  be,  which  induces  Mr.  Afyeri  to  reject  the  kind 
ofier  of  Sir  George  Rote,  and  insist  on  a  hearing  before  me,  I  will  not  at- 
tempt to  guess :  his  counsel  have  put  the  matter  on  a  point  of  right.  I  re- 
peat my  opinion,  that  the  Order  is  irregular,  and  that  the  Court  of  Review 
haa  DO  jurisdiction  to  send  it  to  me,  as  a  Commissioner." 

With  great  deference  to  this  able  argument  of  the  learned  Commissioner, 
the  author  would  humbly  suggest,  there  can  be  but  little  doubt,  upon  reference 
to  tilt  fint  and  second  sections  of  the  Bankruptcy  Court  Act,  that  the  Court 
of  Review  \aii  jurisdiction  to  make  the  Order  in  question.  Whether  it  was 
ejpedt#ne,  under  all  the  circumstances  of  tlie  case,  to  make  such  an  Order, 
is  a  matter  perhaps  somewhat  more  problematical.  And  it  may  also  be  a 
qveitien  deserving  great  consideration,  for  the  reasons  so  forcibly  urged  by 
the  leamed  Commiuioner  in  the  first  part  of  the  above  statement,  whether, 
as  a  matter  of  general  practice,  it  would  not  be  a  saving  of  unnecessary 
delay  and  expense,  and  consequently  more  in  accordance  with  the  spirit  of 
the  act  of  parliament,  if  the  Court  of  Review,  possessing  as  it  does  a  per- 
manent statutable  commission  of  oyer  and  terminer  in  all  matters  in  bank- 
ruptcy, and  having  power  to  examine  parties  and  witnesses  vivA  voce,  were  to 
dispoee  6nally  of  all  questions  l>rought  before  it,  without  such  frequent  re* 
feraaees  to  the  Commissioners,  or  the  Registrar.  No  doubt,  these  references 
were  matters  of  daily  practice  on  former  proceedings  before  the  Lord  Chan- 
cellor ;  bnt  it  must  be  recollected,  that  the  Lord  Chancellor,  incumbered 
with  tht  weighty  business  of  the  Court  of  Chancery  aixl  the  various  other 
drnties  attaching  to  the  keeper  of  the  great  seal,  could  not  have  got  through 
the  business  in  bankruptcy,  if  he  had  not  called  in  aid  the  services  of  the 
CommitBioBers  to  mattera  requiring  to  be  more  minutely  investigated  and 

qq2 
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1837.         eiaminecl.    And  it  must  not  be  forgotten,  also,  that  the  Lord  Chancelior 
V^v^         could  not  examine  witnesses,  vivd  voe$.    All  these  several  impediments  to 
Ex  parte        the  administration  of  justice  in  bankruptcy  are  removed,  or  were  certainly 
llOLFE.         intended  to  be  removed,  by  the  Bankruptcy  Court  Act ;  and  the  Court  of  Re- 
view may  now  happily  be  said  to  be  in  full  possession  of  every  ingredient, 
that  could  possibly  be  required  by  any  tribunal  for  dispensing  justice, — 
namely,  time  to  investigate,  talent  to  adjudicate,  and  authority  to  execute. 


WettminsteTf 

and  23, 1836.  ^^  parte  MuNK. — 111  the  matter  of  Munk. 

June  9, 1837. 

A  verdict  ob-  THIS  was  the  petition  of  the  bankrupt  to  supersede  a 
Pk'^j^b  an    commission,  for  want  of  a  good  petitioning  creditor's 

action  at  law       ^  , 
against  his  as-     debt. 

of  hself  entiUe'  ^^  appeared,  that  the  commission  was  issued  so  far 
^a^.'^AnT'  ^^^^  ^s  "^"^y  ^^24,  on  the  petition  of  one  Foster,  who 
therefore  where  ^^g  afterwards  chosen  assignee.  The  deposition  of  the 
reason  to  sus-     petitioniniT  creditor's  debt  stated,  that  the  bankrupt  was 

pect  that  a  ver-    'r  ^  '  r 

diet,  which  the    indebted  to  him  in  the  sum  of  100/.  and  upwards,  for 

bankrupt  had 

obtained  against  goods  sold  and  delivered  by  him  to  the  bankrupt,  be- 

the  official  as- 
signee, for  want  tween  the  1st  September  and  the  5th  December  18SS. 

of  proof  of  a  _  ,  .  ^    ,  _  ^  i       i         i  i  -rr 

good  petitioning  For  this  sum  ot  100/.  the  bankrupt  gave  Foster  a  pro- 
was  procured  by  missory  note,  which  Foster  indorsed  to  Gibson,  who 
trivancc  ofThe  brought  an  action  upon  it  against  the  bankrupt,  under 
^me'^ttn^  which  the  bankrupt  surrendered  himself  to  prison  in 
a^dthec'l^i-  discharge  of  his  bail,  where  he  remained  till  May  1826, 
tors'  assignee,     when  he  was  dischare^ed  by  a  rule  obtained  from  the 

who  was  also  ^ 

the  petitioning    Court  of  King's  Bench,  because  Gibson  did  not  proceed 

creditor, — a  pe-  * 

tition  by  the       to  trial ;  but  the  action  was  still  pendinir,  when  the  com- 

bankruptto  r  o» 

supersede  the     mission  issued.     The  act  of  bankruptcy  was  the  first 

commission  ,  n  v.    i   . 

was  dismissed,    portion  01  this  lying  in  prison.     In  Easter  Term,  1835, 

with  cosls.  ^1      V      1  1  ... 

the  bankrupt  commenced  an  action  against  the  petition- 
ing creditor  and  the  messenger,  for  the  purpose  of  dis- 
puting the  commission ;  but  this  action  was  non-prossed, 
as  the  bankrupt  alleged,  because  his  attorney  improperly 


MUNE. 
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withdrew  the  Record.  The  judgment  of  non-pros^  how-  1837. 
ever,  was  afterwards  set  aside,  and  the  action  came  on  £,  parte 
for  trial  in  18^,  when  the  bankrupt  was  non-suited.  In 
June  1837,  the  bankrupt  petitioned  the  Lord  Chancellor 
to  supersede  the  commission,  for  want  of  a  good  petition- 
ing creditor's  debt :  but  the  petition  was  dismissed,  with 
costs.  The  costs  not  being  paid,  the  bankrupt  was  com- 
mitted to  prison  for  the  contempt.  Upon  the  passing  of 
the  Bankruptcy  Court  Act,  the  bankrupt  in  1832  peti- 
tioned this  Court  to  supersede  the  commission,  on  the 
same  ground  he  had  before  alleged  in  his  petition  to  the 
Lord  Chancellor,  namely,  that  there  was  no  good  peti- 
tioning creditor's  debt ;  but  the  hearing  was  stayed,  until 
he  had  cleared  his  contempt  in  not  paying  the  costs  of 
the  petition  to  the  Lord  Chancellor  (a).  The  bankrupt 
alleged,  however,  that  when  this  petition  was  heard,  the 
Court  declared  that  he  was  at  liberty  to  proceed  at  law, 
and  that  he  accordingly  resolved  to  bring  another  action. 
He  thereupon  applied  to  the  Commissioner  to  whom 
the  commission  stood  transferred,  to  appoint  an  official 
assignee,  stating,  as  the  object  of  his  application,  that 
the  debt  of  Foster,  the  petitioning  creditor,  might  be 
thoroughly  investigated ;  upon  which  the  Commissioner 
appointed  an  official  assignee.  The  bankrupt  then 
brought  an  action  in  the  Common  Pleas  against  the 
official  assignee,  to  recover  the  amount  of  rent  received 
by  him  of  a  freehold  estate  in  Kent,  belonging  to  the 
bankrupt,  and  for  the  purpose  of  contesting  the  validity 
of  the  commission.  This  action  was  tried  in  January 
1833,  when  a  verdict  was  found  in  favour  of  the  bank-^ 
rupt,  for  want  of  a  good  petitioning  creditor's  debt.  In 
Easter  Term  following  a  new  trial  was  ordered,  on  the 

(a)  See  Ex  parte  Munk,  2  Deac.  &  C.  120* 
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1837.        applicatioD  of  Clark^  tlie  oflScial  assignee ;  and  the  cause 
g^  _^      was  tried  a  second  time  in  December  1833»  when  the 


MoxK.  jmy  foiuKi  ^  special  verdict,  namely,  that  at  the  time  of 
issuing  the  commission,  the  bankrupt  was  not  indebted 
to  Fo$ter  in  100/.,  and  that  after  the  issuing  of  the  com- 
mission, the  bankrupt  disputed  its  validity,  on  the  ground 
of  the  insufficiency  of  the  petitioning  creditor's  debt.  In 
November  1835,  the  special  verdict  came  on  for  argu- 
ment in  the  Court  of  Common  Pleas  (a),  when  judgment 
was  ordered  to  be  entered  up  for  the  bankrupt ;  and  his 
damages  and  costs  were  subsequently  paid  by  dark.  In 
June  1834  (6),  the  bankrupt  presented  another  petkion 
to  this  Court  for  a  supersedeas,  which  was  dismissed,  be- 
cause the  petition  stated  no  iacts  to  enable  the  Court  U> 
form  an  opinion,  as  to  the  propriety  ot  the  verdict  ui 
favour  of  the  bankrupt  (c). 

In  July  1836,  the  present  petition  was  preferred,  in 
which  the  bankrupt  stated  the  foregoing  tacts,  and  that 
he  had  cleared  his  contempt  in  not  paying  the  coats  of 
his  former  petition  to  the  Lord  Chancellor,  by  having 
made  a  subsequent  arrangement  widi  JTosto*,  the  peti- 
tioning creditor,  in  pursuance  of  which  he  was  discharged 
out  of  custody. 

Mr.  SwanstoM,  in  support  of  the  petition. — It  bavng 
been  decided  at  law,  that  there  is  no  good  petitioning 
creditor's  debt,  the  commission  must  be  deemed  to  be  an 
invalid  commission.  Wliere  assignees  have  fooght  ont 
the  question  at  law  with  the  bankrupt,  and  have  been 
defeated,  they  cannot  afterwards 'avail  themselves  of  any 


(«)  See  tke  leport  of  the  case,  Mumk  t.  CUrk,  2  Biog.  X.  R.  299. 
(O  See  £r  r«it  Jtfwdk,  3  Doc  &  C.  120. 
(c)  Sm  £s  fvii  Haft,  1  Moot.  &  A.  612. 
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suggestion  of  equity,  to  oppose  the  rights  of  the  bank- 
rupt, which  he  has  established  at  law.  There  may  be 
casesy  indeed,  in  which  an  equity  may  be  superinduced 
upon  a  l^al  right,  but  this  is  not  one  of  them.  The 
official  trustee  should  have  come  to  this  Court,  if  he  had 
any  equity,  before  he  proceeded  to  resist  to  the  uttermost 
the  bankrupt's  action  at  law.  In  Protheroe  v.  Fore- 
man  (a)  it  was  decided,  that  if  a  party  has  equity,  he 
should  come  at  once  into  a  Court  of  Equity,  without 
waiting  until  a  judgment  is  obtained  against  him  at  law. 
After  a  judgment  of  a  Court  of  Law,  that  judgment  is 
not  to  be  disturbed  by  any  equity  pre-existent.  The 
bankrupt  then  is  entitled  to  a  supersedeas,  on  the  plain 
ground  of  there  being  no  good  petitioning  creditor's 
debt 


441 


1837. 


Ex  parte 

MUMK. 


Sir  Geo&qe  Rose. — Has  Foster,  the  assignee,  been 
served  with  this  petition  ? 

Mr.  SwuTuton. — It  does  not  appear  that  he  has. 

The  Court  then  ordered  the  petition  to  stand  over, 
that  Foster  might  be  served. 

Mr.  SwGTiston  now  stated  to  the  Court,  that  the  Soli-    November  23. 
citor  of  Foster  was  in  attendance,  for  the  purpose  of  being 
examined  as  to  his  knowledge  of  what  had  become  of 
Fo9ter. 


The  Solicitor  then  stated,  that  he  had  not  seen  or 
heard  from  Foster  for  more  than  three  years,  when  he 
went  abroad,  and  had  continued  absent  ever  since ;  that 

(a)  2  Swans.  227. 


Mums. 
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1837.  commisaion  of  bankropt^  or  any  debt  whatsoever;  that 
£x  parte  ^  bankrupt  had  duly  surrendered;  and  that  he  waa 
now  in  lawful  possession  of  the  freehold  estate,  and  in 
receipt  of  the  rents  and  profits  thereof,  in  respect  of 
which  he  had  brought  the  action  against  the  official  as- 
signee. No  aflidavit  was  filed  in  opposition  to  this  pe- 
tition. 

Mr.  Ayrtam,  in  support  of  the  petition.  As  no  affi- 
davit is  filed  in  opposition^  all  the  statements  in  the  peti- 
tion must  be  taken  as  uncontradicted  fiicts.  The  Court 
must  therefore  take  the  allegation  as  proved,  that  the 
bankrupt  did  not,  when  the  commission  issued,  owe  jPa»- 
ter  any  debt  sufficient  to  support  a  commissioii ;  since  that 
allegation  is  not  controverted  by  the  official  assignee,  and 
the  petitioning  creditor^  who  is  also  the  creditors'  assignee, 
has  instructed  counsel  to  appear  and  consent  to  the  super- 
sedeas. [Sir  Cr«  Rasem  Under  the  circumstances^  his  con- 
sent goes  for  nothing.]  The  want  of  a  sufficient  petitioning 
creditor's  debt  has  been  twice  found,  as  a  &et,  by  two  dif- 
ferent juries;  and  inj&j?  parte  Ciarh(a)it  was  observed  by 
Sir  G.  Base,  that  **  if  the  bankrupt  has  tried  the  validity 
of  the  commission  at  law,  and  that  with  success,  then  he 
may  demand  a  supersedeas.'^  It  may  perhaps  be  coa- 
tended^  on  the  authority  of  Like  v.  Home{b),  that  the 
bankrupt's  application  to  the  Commissioner  to  appoint 
an  official  assignee  amoants  to  an  acquiescence  in  the 
validity  of  the  commission^  and  estops  him  from  petition- 
ing to  supersede  it.  [Unhine,  C.  J.  It  is  not  conclusive, 
but  it  is  a  circumstance  against  him.]  [Sir  G^  jBosr. 
Another  circumstance  is,  the  length  of  time  since  the 
commission  issued.]    The  same  lapse  of  time  occurred 

(«)  11  Dmu &  CK  19S.  (()6Iiip.S0w 
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in  Ex  parte  Chawhen  (a),  and  it  was  decided  there  that        1 837. 


It  was  no  acquiescence.  Ex  Dan* 

Mr.  W.  Pole  appeared  for  Foetety  the  petitioning  cre- 
ditor and  creditors'  assignee,  and  consented  to  the  com- 
mission being  superseded. 

Mr.  Bacon,  for  the  official  assignee. — It  is  for  the 
Court  to  determine,  whether,  in  the  exercise  of  its  discre- 
tion, it  will  supersede  this  commission.  While  Foster 
was  in  this  country,  who  is  now  living  in  America,  all 
the  bankrupt's  attempts  to  upset  the  commission  were 
wholly  frustrated ;  and  I  charge  the  present  petition  to 
he  a  collusion  between  the  bankrupt  and  Foster.  The 
official  assignee  has  sustained  an  expense  of  near  3002., 
by  the  litigation  in  which  he  has  been  invoWed  by  thia 
bankrupt's  proceedings ;  and  it  is  submitted,  that  the 
Court  will  not  countenance  the  present  application.  The 
bankrupt  has  already  reaped  all  the  advantages  he  could 
posaibly  di>taiB  from  his  commission;  having  availed 
himself  of  the  Statute  of  Limitations,  and  got  possession 
oi  the  estate  in  Kent,  which  was  the  only  property  he 
was  ever  known  to  have  possessed. 

Erskimb,  C.  J.«-I  think  that  this  is  not  a  case  in 
which  the  Court,  in  the  exercise  of  its  discretion,  ia  called 
upon  to  supersede  the  commission.  Two  grounds  are 
stated  in  the  petition  for  the  application :  First,  that  the 
commission  waa  invalid  from  the  very  time  it  was  issued^ 
for  want  of  a  good  petitioning  creditor's  debt ;  Secondly, 
that  all  the  creditors  consent  to  the  supersedeas.  But 
the  petitioner  now  rests  his  case  on  the  insufficiency  of 

(a)  1  Dea.  197. 
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1837.        the  petitioning  creditor's  debt.     It  seems  to  me,  how- 
^"^       ever,  that  the  facts  stated  in  the  affidavits  do  not  sub- 

Exparte 

MuMK.  stantiate  that  objection ;  for,  notwithstanding  Gibson  sued 
the  bankrupt  upon  the  bill  for  1 00/.,  it  does  not  appear 
but  that  Foster  might  have  taken  up  the  bill  after  the 
action  was  commenced  by  CHbson,  and  before  the  com- 
mission issued ;  which  would  be  quite  consistent  with  the 
existence  of  a  debt  being  then  due  from  the  bankrupt  to 
Foster.  Then  the  bankrupt  writes  a  letter  to  the  com- 
missioner, requesting  him  to  appoint  an  official  assignee, 
for  the  alleged  purpose  of  investigating  the  validity  of 
Foster's  debt ;  but  the  moment  after  an  official  assignee 
is  appointed,  the  bankrupt  suffers  him  to  receive  the  rent 
of  his  estate,  and  then  brings  an  action  against  him  for 
the  amount  of  the  rent  so  received.  The  verdict  at 
law,  therefore,  was  obtained  against  an  official  assignee 
appointed  on  the  application  of  the  bankrupt  himself. 
Under  these  circumstances,  if  the  official  assignee  had 
applied  to  this  Court  for  an  injunction  to  restrain  the 
action,  I  think  he  would  have  found  no  difficulty  in 
obtaining  one.  But  a  verdict  in  an  action  is  not  so  con- 
clusive, as  to  entitle  a  bankrupt  to  a  supersedeas ;  for  it 
may  often  be  obtained  by  collusion ;  and  if  a  supersedeas 
was  to  follow  as  a  matter  of  course,  great  injustice  would 
be  done  to  purchasers  and  other  parties  interested  in  the 
upholding  of  a  commission.  Now,  when  this  action  was 
tried,  Foster  was  in  this  country,  but  not  forthcoming 
at  the  trial ;  but  when  he  chose  to  come  forward  and 
resist  the  bankrupt's  former  application  for  a  super- 
sedeas, the  petition  was  dismissed  with  costs.  That 
circumstance  has  great  weight  with  the  Court  on  the 
present  occasion. 
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Sir  John  Cross. — The  commission  in  this  case  was        1837. 
issued  thirteen  years  ago,  founded  on  a  deposition  prima       ^^    ^^ 
facie  sufficient  to  support  it ;  and  the  existence  of  the        Munk. 
petitioning  creditor's  debt  is  quite  consistent  with  the 
bill  having  been  negotiated  to  another  party.     If,  how- 
ever, there  was  no  petitioning  creditor's  debt  when  the 
commission  issued,  it  was  then  the  duty  of  the  bankrupt 
to  have  petitioned  to  supersede ;  instead  of  which  he 
prefers  to  bring  an  action  against  the  petitioning  creditor, 
in  which  he  is  first  non-prossed,  and  then  non-suited. 
He  then  lies  by  for  three  years  from  the  issuing  of  the 
commission,   and   applies   to   the  Lord   Chancellor  to 
supersede ;  and  his  petition  is  dismissed,  with  costs.    Up 
to  that  time,  therefore,  he  was  defeated  by  the  petition- 
ing creditor,  who  was  upon  the  spot  to  maintain  the 
validity  of  the  commission.     At  the  end  of  eight  years, 
he  ap|)lies  to  the  Commissioner  to  appoint  an  official 
assignee.     How  it  happened  that  the  Commissioner  ap- 
pointed an  official  assignee,  without  investigating  the 
validity  of  the  petitioning  creditor's  debt,  does  not  ap- 
pear; he  might  probably  have  been  satisfied  with  the 
deposition  on  the  proceedings.     But  whose  duty  was  it 
to  institute  an  inquiry  as  to  the  validity  of  the  debt? 
Not  the  Commissioner's,  but  the  bankrupt's.     For  if  the 
Commissioner  had  not  thought  that  there  was  a  good 
petitioning  creditor's  debt,  he  would  doubtless  not  have 
appointed  an  official  assignee.     The  bankrupt  next  com- 
mences an  action  against  the  official  assignee,  and  obtains 
a  verdict,  in  consequence  of  the  burthen  thrown  on  the 
official  assignee  to  prove  a  good  petitioning  creditor's 
debt,  after  the  lapse  of  many  years  since  the' commission 
issued,  and  when  all  the  witnesses  might  have  been  dead, 
or  not  to  be  found.     It  would  be  monstrous,  that  this 
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1837.        Court  should  be  bound  by  that  verdict,  when,  if  the 
j^    ^      creditor's  assignee  and  petitioning  creditor  had  been  in 
MuNE.       ^iiQ  ^^y  iQ  defend  the  action,  the  petitioning  creditor's 
debt  might  have  been  established.     It  certainly  is  not 
sufficiently  made  out,  that  we  could  supersede  this  com- 
mission, without  doing  great  injustice  to  other  parties. 

Sir  George  Rose. — One  cannot  read  this  petition, 
without  perceiving  in  one  moment  the  mischief  that 
would  arise  from  superseding  this  commission.  I  admit, 
that  if  the  Court  were  satisfied  that  there  was  not  a  suf- 
ficient petitioning  creditor's  debt,  lapse  of  time  alone 
would  not  be  a  sufficient  bar  to  an  application  for  a 
supersedeas ;  but  on  the  other  hand,  the  mere  circum- 
stance of  the  bankrupt  having  obtained  a  verdict  at  law 
is  not  conclusive  on  this  Court  This  has  been  decided 
by  numerous  cases.  For  myself,  before  I  would  give 
efiect  to  any  thing  firom  that  circumstance,  I  should 
think  it  incumbent  on  me  to  examine  minutely  the  whole 
course  of  the  proceedings.  Now  this  is  an  application  by 
the  bankrupt  in  1837,  to  supersede  a  commission  issued 
in  1824.  If  the  bankrupt  were  solvent,  perhaps  the  Court 
might  be  disposed  to  grant  a  supersedeas,  on  his  indem- 
nifying all  parties  whose  rights  are  concerned  under  this 
commission.  The  objection  to  the  commission  is,  that 
there  is  not  a  good  petitioning  creditor's  debt ;  but,  on 
the  face  of  the  proceedings,  there  appears  notliing  what* 
ever  to  invalidate  it.  The  bankrupt  brings  an  action 
against  the  petitioning  creditor,  for  the  purpose  of  up- 
setting the  commission.  I  cannot  say,  however,  that  he 
did  wrong  in  this  respect,  for  a  petition  to  supersede  might 
not  have  been  fiivourably  received.  But  the  bankrupt 
then  laid  by  till  1827,  when  he  did  present  a  petition  for 
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this  purpose  to  the  Lord  Chancellor^  which  was  dis-  1837. 
missed  with  costs.  Five  years  afterwards  he  applied  to  j,^  ^^^ 
the  Commissioner  to  appoint  an  official  assignee,  and  Munk. 
then  brings  an  action  against  him  for  the  recovery  of 
rent.  I  do  not  think  that  the  official  assignee  risked  too 
much  in  defending  that  action,  instead  of  applying  to  this 
Court  for  an  injunction ;  for,  in  my  opinion,  the  verdict 
ought  to  have  been  in  his  favour;  when  I  recall  to  mind, 
that  the  previous  action  brought  by  the  bankrupt  against 
the  creditors'  assignee  had  failed.  There  can  be  little 
doubt,  however,  if  the  official  assignee  had  thought  pro« 
per  to  apply  to  this  Court,  he  would  have  obtained  an 
injunction.  Assuming  the  verdict,  then,  to  be  conclu- 
sive, as  against  the  official  assignee,  it  does  not  operate 
conclusively  on  this  Court.  It  appears  to  me,  that  this 
petition  ought  under  all  the  circumstances  to  be  dis- 
missed with  costs. 

Mr.  Ayrton  submitted,  that  the  petition  ought  not  to 
be  dismissed  with  costs ;  as  the  bankrupt  was  uncertifi- 
cated, and  had  already  obtained  two  verdicts  in  his 
favour  in  an  action  at  law,  which  was  a  sufficient  ground 
for  this  petition. 

Erskinb,  C.  J. — It  happens,  in  this  case,  that  the 

bankrupt  has  got  possession  of  his  estate.   The  principle 

which  guides  the  Court  in  not  awarding  costs  in  general 

against  a  bankrupt  is,  that  a  bankrupt  has  no  estate. 

But  here  the  matter  is  reversed;   and  the  bankrupt, 

having  got  his  estate,  ought  consequently  to  bear  the 

costs. 

Petition  dismissed,  with  costs. 
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^^jttTiTo^'    ^^  P^*"^  Edmund  Plowden  and  Richard  Wood.— In 
Novtmim'  18        tj^e  matter  of  John  Bishton,  William  John  Jelli- 

aod  23.  ' 

coRSE^  Edward  Kempson,  and  William  Callum. 
A,,  B.,  and  C,  X HIS  was  the  petition  of  two  of  the  separate  creditors 

being  in  part-  *  ^ 

nenhip,  borrow  of  Jellicorse,  claiming  a  contribution  to  that  estate  from 

10,000/.  of  their  ® 

bankers;  to  le-  the  separate  estate  of  Kempsoji,  of  the  sum  of  5047/. 

cure  the  repay- 

nient  of  which  15s.  2d.f  under  the  following  circumstances, 
executes  a  mort^  Previous  to  the  bankruptcy,  which  took  place  on  the 
loS^uie,  and  28th  April  1835,  the  four  bankrupts  had  carried  on  the 
of  awpyhoff  business  of  iron-masters  in  partnership  together,  under 
Suteis  wild  ^^^  ^^^  ^^ *®  "  Capponfield  Iron  Company,"  according 
8^(R*^f  *h^  to  the  provisions  of  a  certain  indenture  of  partnership, 
mortgage  debt,    dated  the  29th  September  1833,  by  which  it  was  aimed, 

and  C.'s  estate  ,  o         » 

only  pays  the     amongst  Other  things,  that  the  partners  should  each  ad- 
residue  of  the 
debt  and  interest  vance  the  sum  of  4000/.,  as  their  respective  shares  of  the 

1628/.   Held,    capital,  and  should  be  entitled  to  the  profits  of  the  busi- 

that  il.'s  estate  .  i      i  n-  r^  i  i 

being  wholly  in-  ness  in  equal  shares.  Bishton  never  advanced  any 
estateVf  B?wa8  thing  towards  the  capital  of  the  partnership,  or  towards 
r^^ouSd  fii^  the  expenses  of  carrying  on  the  business ;  but,  on  the 
the ^movi^ioi'  contrary,  became  indebted  to  the  firm  to  a  considerable 
Ac  diflfercnce  amount,  in  respect  of  bills  drawn  and  accepted  by  him 
I628i.  and  the    in  the  name  of  the  firm  for  his  private  purposes.    Callum 

halfofthemort-  '^  ^     '^ 

page  money  and  advanced  his  share  of  4000/.,  and  no  more;  but  JeUi- 

interest. 

corse  advanced  the  clear  sum  of  9068/.,  and  Kempson  ad- 
vanced 3835/.,  and  mortgaged  certain  copyhold  estates, 
as  a  security  for  the  sum  of  3000/.  advanced  by  Messrs. 
Bates  and  Robins  to  the  partnership ;  Bishton  and  Jel- 
licorse  being  parties  to  the  indenture  of  mortgage,  and 
to  the  covenants  therein  contained  for  the  repayment 
of  the  3000/.  This  mortgage  had  since  been  paid  off 
out  of  the   produce  of  such  copyhold  estates,   which 
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had  been  sold  under  the  fiat.  In  the  month  of  February  1837. 
1835y  it  was  agreed  that  the  partnership  property,  con-  ^^^L 
sisting  of  the  Capponfield  ironworks,  should  be  sold,      Plowden 

and  another. 

and  the  produce  applied,  as  far  as  it  would  extend, 
in  payment  of  the  debts  of  the  partnership;  and  that 
Callum  should  be  permitted  to  retire  from  the  partner- 
ship with  the  loss  of  the  4000/.,  which  had  been  ad^ 
vanced  by  him,  and  that  BisfUon  Jellicorse  and  Kemp- 
ton  should  pay  off  the  partnership  debts  out  of  their 
private  funds.  The  Capponfield  ironworks  were  ac- 
cordingly disposed  of,  and  the  produce  applied  in  pay- 
ment of  a  portion  of  the  partnership  debts.  And,  in 
order  to  pay  off  the  remainder,  Biskton  Jellicorse  and 
Kempson  applied  to  Messrs.  Holyoake  &  Co.,  bankers 
at  Wolverhampton,  to  make  advances  to  them  for  that 
purpose ;  which  they  agreed  to  do  by  discounting  bills 
drawn  or  accepted  in  the  joint  names  of  Bishton  Jelli- 
corse  and  Kempson,  to  the  extent  of  10,000/.  (which 
was  then  supposed  to  be  suflScient  to  pay  off  the  remain- 
ing debts  of  the  said  partnership)  on  the  security  of  a 
mortgage  of  certain  fi'eehold  and  copyhold  estates,  the 
separate  property  of  Jellicorse  smd  Kempson  respectively; 
the  deeds  of  which  were  at  the  same  time  deposited  with 
Messrs.  Holyoake  &  Co. 

In  pursuance  of  this  agreement,  Jellicorse  and  Kemp- 
son, by  indenture  dated  13th  April  1835,  (to  which 
Bishton  was  also  a  party,)  mortgaged  certain  freehold 
estates  o(  Jellicorse,  subject  to  a  previous  mortgage, — and 
a  certain  copyhold  estate  oi  Kempson, — subject  to  re- 
demption, on  payment  by  the  three  partners  to  Messrs. 
Holyoake  &  Co.  of  all  such  sums  of  money  then  due,  or 
which  for  the  time  being  should  be  due,  from  the  part- 
nership to  Holyoake  &  Co.,  with  interest  from  the  re- 

VOL.  II.  H  H 
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1837.  spective  times  when  the  sums  should  be  advanced^  to* 
Ex  arte  gather  with  lawful  charges  for  banking  business;  in 
Plowden      which  indenture  was  contained  a  power  of  sale  given  to 

tod  another.  '^  ^ 

Holyoake  &  Co.,  while  any  money  remained  due  to  them 
from  Bishton  &  Co. 

At  the  date  of  the  fiat,  there  was  due  to  Messrs.  Hofy- 
oake  &  Co.  from  Bishton  Jellicorse  and  Kempsan  the 
whole  of  the  sum  of  10,000/.,  on  the  security  of  the 
indenture  of  mortgage.  On  the  same  day  one  of  the 
estates  of  Jellicorse  comprised  in  the  mortgage  was 
put  up  for  sale  by  auction  by  Jellicorse,  under  previous 
arrangements  for  that  purpose,  and  with  the  assent  of 
Messrs.  Holyoahe  8c  Co.,  which  produced  the  sum  of 
23,000/.  and  upwards.  This  sale  was  afterwards  adopted 
by  the  assignees  of  the  bankrupts,  with  the  consent  of 
the  creditors,  and  of  the  Commissioners  acting  under  the 
fiat ;  and  the  sum  of  8690/.  15s.  6c/.,  being  the  clear 
surplus  of  the  purchase  money,  after  payment  of  the 
prior  mortgage,  and  the  expenses  of  the  sale,  was  paid 
by  the  purchaser  to  Holyoake  &  Co.,  in  reduction  of  the 
sum  due  to  them  on  their  mortgage  ;  subject  however  to 
a  claim  made  by  the  purchaser  to  be  repaid  the  sum  of 
159/.,  by  way  of  compensation  for  the  expense  he  had 
incurred,  in  consequence  of  his  not  being  admitted  into 
the  possession  of  the  estate  at  the  time  stipulated  by  one 
of  the  conditions  of  sale;  which  the  vendors  were  unable 
to  comply  with,  in  consequence  of  no  notice  having  been 
given  to  the  tenant  in  possession  to  quit  the  premises  at 
the  time  named  in  the  condition  of  sale.  The  assignees 
considered  this  sum  to  be  a  fair  and  reasonable  compen- 
sation to  the  purchaser,  and  were  willing  to  allow  it; 
but  they  were  advised  that  they  could  not  safely  au- 


and  another. 
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thoriee  Hciyoahe  8c  Co.  to  repay  it  to  the  purchaser,        1887. 
without  the  sanction  of  the  Court.  ^^  ^^^ 

The  copyhold  estate  of  Kempson  comprised  in  the  .^^''^^JJ'^ 
mortgage  had  since  been  sold  by  the  order  of  the  Com- 
missionersy  and  produced  the  clear  sum  of  4400/.,  after 
pajringall  expenses;  and  16S8/.  5s,  2d,,  part  of  this  sum, 
had  been  paid  over  to  Messrs.  Hoiyoake  8c  Co.  in  satis- 
faction of  the  residue  of  their  mortgage  debt  and  interest. 

The  sums  advanced  by  Holyoahe  &  Co.,  on  the  secu- 
rity of  the  mortgage,  were  advanced  by  discounting  bills, 
on  which  Bishton  Jellicorse  and  Kempson  were  jointly 
liable,  and  were  carried  by  them  to  the  credit  of  the 
partnership. 

It  appeared,  that  the  sums  advanced  by  Jellicorse^  or 
paid  out  of  the  produce  of  his  estates^  to  the  partnership, 
and  applied  in  payment  of  its  debts  and  liabilities, 
amounted  together  to  the  sum  of  17,758/.  I65.  6c/. ;  and 
that  the  sums  advanced  by  Kempson,  or  paid  out  of  the 
produce  of  his  estates,  for  the  same  purpose,  amounted 
together  to  the  sum  of  7763/.  5^.  2d, ;  so  that,  upon 
taking  the  accounts  of  the  partnership,  as  between  JeU 
licwrte  and  Kempson,  the  sum  of  5047/.  15^.  2d.  ap- 
peared to  be  due  from  the  estate  of  Kempson  to  the 
estate  of  Jellicorse. 

The  prayer  was,  that  it  might  be  declared  that  the 
separate  estate  of  Jellicorse  was  entitled  to  contribution 
from  the  separate  estate  of  Kempson,  to  the  extent  of 
5047/.  IBs.  2d,}  and  that  it  might  therefore  be  declared 
that  the  estate  of  Jellicorse  was  entitled  to  receive  the 
sum  of  2771/.  14*.  lOd.,  being  the  residue  of  the  pro- 
duce of  the  estates  of  Kempson  comprised  in  the  mort- 
gage, in  part  payment  of  the  said  sum  of  5047/.  15$.  2d, ; 
or  otherwise,  that  it  might  be  declared  that  the  separate 

H  h2 
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IS87.  estate  otJeUicorse  was  entitled  to  stand  in  the  place  of 
Ex  ptitt  ^^  mortgagees^  to  the  extent  of  3531/.  Bs.  fid.,  being  the 
mndhuwlbar  ^^^^'^^  ^^  ^^®  difference  between  one  moiety  of  the 
whole  sum  paid  for  principal  and  interest  on  the  mort- 
gage, and  the  sum  of  1628/.  5s.  fid.  pud  out  of  the 
produce  of  the  estates  of  Kenqaon  towards  payment  of 
the  mortgage  debt,  and  that  the  estate  of  Jdlicone  was 
entitled  to  receive  the  sud  sum  of  S7712.  14s.  IM., 
being  the  residue  of  the  produce  of  the  estate  of  Kemp- 
son  comprised  in  the  said  mortgage,  in  part  payment  of 
the  said  sum  of  3531/.  bs.  2d. ;  and  that  in  either  case 
the  assignees  might  be  directed  to  carry  over  the  said 
sum  of  2771/.  14^^.  lOe?.,  to  the  credit  of  the  separate 
estate  of  Jellicorse^  and  might  be  directed  to  repay,  to 
the  purchaser  of  Jellicorses  estate,  the  said  sum  of  159/., 
as  a  compensation  for  the  non-performance  of  the  con- 
ditions of  sale. 

Mr.  Bethellf  in  support  of  the  petition,  referred  to 
Lord  Eldon^s  judgment  in  JEx  parte  Moore  {a);  where 
his  lordship  says,  '^  that  if  A .,  B.  and  C.  are  partners, 
and  there  is  a  deficiency  of  30,000/.,  and  C.  be  wholly 
insolvent,  A.^  paying  the  whole  of  such  deficiency,  is  en- 
titled to  prove  15,000/.  against  J3.,  J3.  having  the  benefit 
of  proof  for  5000/.  against  C.  I  take  it  to  be  clear,  that  if 
A.  have  two  partners,  and  he  pay  more  than  his  share,  and 
one  of  his  partners  is  insolvent,  that  insolvency  is  a  mischief 
in  which  the  other  partner  must  partake,  as  well  as  he 
who  seeks  to  prove.  His  equitable  right  to  prove  would 
depend  upon  this — that  if  the  account  of  the  partnership 
were  taken  at  that  time,  and  he  paid  the  partnership 
claims  at  the  moment,  there  can  be  no  doubt  how  the 

(a)  2G.&  J.  173. 
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case  would  be,  if  they  were  all  solvent;  but  supposing  1837. 
that  one  is  insolvent,  or  runs  away,  then  it  is  equally  ^^  ^^^ 
clear,  that  the  other  two  must  share  the  loss  between  jj^^^no^r. 
them."  Now,  to  apply  this  principle  to  the  present  case. 
As  it  appears  that  Bishton's  estate  is  wholly  insolvent, 
it  follows,  that  the  insolvency  of  Bishton*s  estate  is  a 
mischief  in  which  Jellicorse  and  Kempson  must  equally 
participate;  and  therefore,  as •/^//tcor^^  has  paid  17,758/. 
in  discharge  of  the  partnership  liabilities,  and  Kempson 
has  only  paid  7763Z.,  Jellicorse's  estate  is  entitled  to 
contribution  from  Kempson's  estate,  to  the  amount  of 
half  the  difference  between  these  two  sums,  that  is,  to 
the  extent  of  5047Z. ;  and  is  consequently  entitled  to  the 
sum  of  27711.  14^.  lOd.,  which  is  now  in  the  hands  of 
the  assignees,  in  part  payment  of  the  sum  so  due  from 
KempsorCs  estate  to  Jellicarse's  estate. 

Mr.  Swanston,  for  the  separate  creditors  of  Kempson. 
At  the  time  of  the  bankruptcy,  Messrs.  Holyodke  &  Co. 
were  merely  creditors  of  the  bankrupts,  to  an  amount  less 
than  2000/.  The  separate  creditors  of  Kempson  were 
entitled  to  his  separate  estate,  as  then  existing,  and  ought 
not  to  be  affected  by  any  equities  between  the  partners. 
The  assignees  take  the  proceeds  of  the  estate,  as  they 
remain  after  the  sale  effected  by  the  mortgagees,  and  the 
satisfaction  of  the  mortgage  debt. 

Sir  George  Rose. — Put  the  case  of  an  elegity  issued 
before  bankruptcy,  against  the  separate  estate  of  one  of 
two  partners,  for  a  partnership  debt.  Would  not  the 
estate  of  the  other  partner  be  liable  to  contribute  a  moiety 
of  the  sum  levied  under  the  elegit  ? 


462  CASES  IN  BANKRUPTCY. 

18d7.  Sir  John  Cross. — The  sale  of  the  estate  in  this  case, 


Ex  parte      having  taken  place  after  the  bankruptcy ^  appears  to  me 
Plowdjin      to  make  all  the  difference. 

and  another. 

Mr.  Deacon^  who  appeared  for  the  assignees,  said, 
that  they  were  willing  to  submit  to  any  order  which  the 
Court  might  think  just. 

Mr.  Bethell  was  heard  in  reply. 

Sir  George  Rose. — Whether  the  estate  was  sold 
before  or  after  the  bankruptcy,  it  was  sold  mider  a  title 
adverse  to  the  bankruptcy. 

Cur.  adv.  vult. 

November  18.       The  petition  stood  in  the  paper  of  to-day  for  judgment, 
but  on  its  being  called  on, 

Erskine,  C.  J.  saidj  that  it  was  not  stated  in  the  peti- 
tion, whether  there  were  any  joint  creditors  of  the  three 
partners,  whose  debts  remained  unsatisfied;  and  the  Court 
wished  this  fact  to  be  ascertained,  before  they  pronounced 
their  judgment. 

November  23.        Upon  the  matter  being  called  on  again  this  day, 

Mr.  Deacon  stated,  that  he  had  made  the  necessary 
inquiries  of  the  solicitor,  who  instructed  him  on  the  part 
of  the  assignees ;  and  that  it  did  not  appear  that  there 
were  any  joint  creditors  of  the  three  partners. 

The  Court  then  delivered  their  judgment  as  follows : — 
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Erskine,  C.  J.,  after  stating  the  facts  of  the  case,  1837. 
said:  the  petitioner  prayed,  that  the  separate  estate  of  Ex parte 
Jellicorse  might  be  declared  to  be  entitled  to  contribu-  g^'^otJer. 
tion  from  the  separate  estate  of  Ketnpson,  to  the  extent 
of  5047/.  }5s.  2d,;  and  might,  therefore,  be  declared 
entitled  to  receive  the  sum  of  2771Z.  14^.  lOrf.,  the  residue 
of  the  produce  of  the  separate  estate  otKempson,  in  part 
payment  of  the  sum  of  5047/.  I5s.  2d. :  and  the  petitioner 
prayed  further,  that  the  assignees  might  be  directed  to  re- 
pay to  the  purchaser  otJellicorse's  estate  the  sum  of  1 59/., 
as  a  compensation  for  the  non-performance  of  the  condi- 
tions of  sale.  The  separate  creditors  ofKempson  appeared 
by  their  counsel,  to  resist  the  order  prayed  by  this  pe* 
titioner ;  and  the  assignees  appeared,  also,  to  consent  to 
any  order  which  the  Court  might,  under  all  the  circum- 
stances, think  proper  to  make.  It  seems,  that  a  treaty 
was  entered  into  for  the  sale  of  the  estate  of  Jellicorse, 
before  the  bankruptcy ;  but  that  the  sale  was  not  com- 
pleted till  afterwards.  From  the  circumstances  stated  in 
the  petition,  it  appears  that  the  respective  estates  of 
Jellicorse  and  Kempson  were  to  stand  as  a  security  for 
the  whole  sum  advanced  by  Holyoahe  &  Co.  to  the  part- 
nership firm  of  Bishton  Jellicorse  and  Kempson*  Then, 
as  the  estate  of  Jellicorse  has  paid  off  more  than  a  half 
of  the  amount  of  the  advances  made  by  Holyoahe  &  Co., 
it  is  clear,  that  if  there  had  been  no  bankruptcy,  the 
estate  of  Jellicorse  would  have  been  entitled  to  be  re- 
couped out  of  Kempson\  estate,  the  excess  of  the  moiety 
of  the  debt  due  to  Holyoahe  &  Co.  It  appears,  that 
Kempson' s  estate  did  not  sell  for  any  thing  like  the  moiety 
of  this  debt,  and  that  there  is  now  a  balance  of  the  pro- 
ceeds of  his  estate,  to  the  amount  of  S771/.  14«.  lOc^.,  in 
the  hands  of  the  assignees.    The  Court  therefore  think, 
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1837.        that  this  sum  ought  to  be  transferred  to  the  account  of 


£z  perte       the  separate  estate  of  Jetticorse,  subject  to  the  claim  of 
tod  anoUier.    ^^^  purchaser  o(  JeUicorse's  estate  to  the  159/.,  as  a  com- 
pensation for  not  being  admitted  into  the  possession  of  the 
estate  at  the  time  stipulated  by  the  conditions  of  sale* 

Sir  John  Cross. — I  am  of  the  same  opinion.  I  do 
not  thinky  that  the  circumstance  of  there  being  three  joint 
debtors  is  a  material  fact,  so  as  to  affect  the  right  of  contri- 
bution  of  Jellicorse's  estate  from  the  estate  of  Kempson. 
The  fact  is  simply  this :  there  are  two  co-debtors,  who  are 
securities  for  the  same  debt ;  and  the  question  is,  whether 
their  estates  shall  be  charged  in  equal,  or  unequal,  pro- 
portions for  the  payment  of  it.  There  can  be  no  doubt, 
but  that  each  estate  must  contribute  equally.  As  JeUi- 
corse's  estate  has,  therefore,  been  charged  with  the  amount 
of  this  debt,  to  the  extent  of  8690/.,  and  Kempson'a 
estate  only  to  the  amount  of  1628/.,  I  think  that  the 
estate  of  JeUicarse  is  entitled  to  receive  the  whole  sum 
of  money  belonging  to  Kempson's  estate,  which  is  now 
in  the  hands  of  the  assignees,  subject  of  course  to  the 
claim  of  the  purchaser  as  to  the  159/. 

Sir  George  Rose  concurred. 

Erskine,  C.  J. — I  omitted,  in  giving  my  judgment,  to 
notice  the  fact  communicated  to  us  this  day,  namely,  that 
there  are  no  joint  creditors  of  the  three  partners.  That 
is  another  reason  for  the  transfer  of  this  sum  from 
Kempson's  estate  to  that  of  Jellicorse^s. 

The  Order  was,  that  the  sum  of  159/.  should 
be  paid  by  the  assignees  to  the  purchaser,  out 
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of  the  sum  of  2771/.  14^.  lOd.  belonging  to  1837. 
KempsorC%  estate^  now  in  the  hands  of  the  ^^^^^ 
assignees ;  and  that  the  balance  of  this  sum      Plowdih 

and  another. 

should^  after  such  payment^  be  transferred  to 
the  separate  estate  of  Jellicorse.  The  costs  of 
all  parties  to  come  out  of  the  fund. 


Ex  parte  Jeffrey  Grimwood. In  the  matter  of 

Matthew  Barnard  Harvey,  and  John  Whittle 
Harvey.  „,     . 

We$tm\mier, 
June  12. 

This  case  was  before  the  Court  on  the  27th  and  28th  An  Order  was 
January  18S6(a),  when  an  Order  was  made  (among  assignee,  who 
other  things),  that  the  assignee,  Daniel  Whittle  Harvey ^  Jf^rliamcnt, 
Esq.,  who  was  a  member  of  parliament,  should,  on  or  lu^  of  money 
before  the  second  day  of  Easter  Term  then  next,  pay  J'^p^^^^"* 
768/.    into   the    Bank,  with    the   privity    of   the  Ac- ^>*yj  *°ddc- 

^         ^  fault  was  made 

countant  in  bankruptcy,  to  be  laid  out  in  the  purchase  by  Wm  in  obe- 
dience to  such 
of  3  per  cent,  consols.    The  money  was  not  paid  pur-  Order.   Qtucre, 

*  whether  the 

SUant  to  this  Order.  Conrt  of  Re- 

view can  issue 
a  dUtringai 

Mr.  Swanston^  and  Mr.  Whitehurst^  now  moved  for  diencetoit 
the  common  Order  to  pay  the  money  on  a  given  day,  with'^noticTofa 
or,  that  a  distringas  might  issue  against  the  goods  of  ^  of^^^'J^^^^g 
Mr.  Harvey.     In  Catmur  v.  Knatchbull  (ft),  the  Court  of  «^tiUed  to  the 

^  costs  of  his  ap> 

King's  Bench  decided,  that  it  would  not  grant  an  at-  pearance. 
tachment    against  a  member  of  parliament,  for  non- 
payment of  a  sum  of  money  under  a  rule  of  Court ;  and 
therefore  it  would  seem,  that  a  distringas  is  the  only 
remedy  in  such  a  case,  at  common  law.    By  the  Bank- 

(a)  See  1  0eac.  394.  (6)  7  T.  R.  448. 
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1837.  ruptcy  Court  Act,  1  &  2  Will.  4,  c,  66,  s.  1,  this  Court 
El  parte  ^^  appointed  a  Court  of  Law  and  Equity,  with  all  the 
Gbimwood.  yjgijts  and  privileges  belonging  to  any  of  the  Courts  at 
Westminster;  and,  by  section  4,  it  is  also  expressly 
declared,  that  it  shall  be  lawful  for  this  Court,  for  the 
purpose  of  enforcing  its  orders  and  decrees,  ^*  to  exer- 
cise all  the  powers  vested  for  such  purposes  in  any  of 
his  majesty's  Courts  of  Record  at  Westminster."  The 
2nd  section  of  the  statute  likewise  enacts,  that  the  Court 
of  Review  **  shall  have  superintendence  and  control  in 
all  matters  of  bankruptcy,  and  also  shall  have  power, 
jurisdiction,  and  authority  to  hear  and  determine,  order 
and  allow,  all  such  matters  in  bankruptcy,  as  now 
usually  are,  or  lawfully  may  be,  brought  by  petition,  or 
otherwise,  before  the  Lord  Chancellor;  whether  such  mat- 
ters may  have  arisen  in  the  said  Court  of  Bankruptcy, 
or  elsewhere."  Under  sections  1  and  4,  therefore,  this 
Court  has  jurisdiction  to  issue  process,  like  any  Court  in 
Westminster  Hall;  and,  by  section  S,  may  also  issue 
process  of  contempt,  in  like  manner  as  the  Lord  Chan- 
cellor could  for  disobedience  to  any  Order  made  by  him 
in  bankruptcy.  Now,  one  of  the  processes,  which  may 
be  issued  by  the  Courts  of  Westminster  Hall,  is  a 
distress  infinite  against  members  of  parliament ;  the  10 
Geo.  3,  c.  50,  s.  5,  enacting,  '*  that  obedience  may  be 
enforced  to  any  rule  of  his  majesty's  Courts  of  King's 
Bench,  Common  Pleas,  or  Exchequer,  against  any  per- 
son entitled  to  privilege  of  parliament,  by  distress  infi- 
nite, in  case  any  person  or  persons  entitled  to  the 
benefit  of  such  rule  shall  choose  to  proceed  in  that 
way."  This  Court  may,  therefore,  either  issue  a  rfw- 
*  tringas  against  the  goods  of  Mr.  Harvey y  or  process  of 
contempt  against  him  for  disobedience  to  its  order.    An 
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affidavit  has  been  filed  by  Mr.  Harvey y  stating,  that  an        1837. 


arrangement  had  been  entered  into  between  himself  and  j, 
Mr.  Wood^  who  was  one  of  the  solicitors  for  the  peti-  Grimwood. 
tioner,  for  the  payment  of  a  reduced  sum  of  400/.,  in 
satis&ction  of  the  former  Order.  But  of  this  the  peti- 
tioner knows  nothing.  Mr.  Wood  has  ceased  to  be  a 
member  of  the  firm,  and  the  petitioner  alleges,  that  he 
was  no  party  to  any  such  arrangement.  The  petitioner 
is  bound  by  the  Order,  as  trustee  for  the  other  cre- 
ditors, and  could  be  no  party  to  such  a  compromise. 
The  object  of  the  present  motion  is,  that  Mr.  Harvey 
should  be  peremptorily  ordered  to  pay  the  money  on  or 
before  the  12th  July. 

Mr.  D,  W.  Harvey,  in  person,  said,  he  did  not  attend 
there  to  challenge  the  power  of  the  Court,  or  to  urge  his 
privilege  of  parliament;  nor  would  he  contend,  out  of  the 
House  of  Commons,  for  a  privilege  he  repudiated  within 
it.  He  only  asked  of  the  Court  to  enforce  an  equitable 
arrangement  between  an  officer  of  the  Court  and  a  party 
connected  with  its  proceedings,  and,  by  doing  so,  dismiss 
the  present  application. 

Sir  George  Rose. — Perhaps  it  may  save  some  time, 
by  interposing  in  this  stage  of  the  proceeding.  What 
Mr.  Harvey  has  stated,  as  to  an  arrangement  to  pay  a 
less  sum  than  that  specified  in  the  Order,  may  possibly 
have  some  weight,  on  an  application  to  alter  or  vary  the 
Order;  but  it  cannot  be  urged  now ;  as  the  present  appli- 
cation is  quite  of  course,  and  may  be  made  even  ex  parte; 
if  irregular,  a  motion  may  be  afterwards  made  to  set  it 
aside.  With  respect  to  the  power  of  this  Court  to  issue 
a  distringa$,  or  process  of  contempt,  the  jurisdiction  we 
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1837.        exercise  in  these  matters  is  that  of  the  Lord  Chan- 

}^^^^^^       cellor,  under  section  2.    As  to  section  4, 1  think  it  very 

Gbimwood.    questionable,  whether  the  last  part  of  that  section  is  not 

confined  to  the  matters  referred  to  in  the  first  part,  that 

is,  to  process  connected  with  issues ;  if  so,  this  Court 

would  have  no  power  to  issue  a  distringas. 

Erskine,  C.  J. — The  present  application  is  for  an 
Order  to  pay  the  money,  which  was  the  subject  of  a 
former  Order,  on  a  certain  day;  and  the  facts  now 
stated  by  Mr.  Harvey  are  no  answer  to  the  application. 
An  opportunity  will  be  afibrded  to  him  to  meet  the 
question  in  another  shape,  or  present  a  petition  to 
rescind  or  qualify  the  former  Order. 

Sir  George  Rose  said,  that  Mr.  Harvey  was  entitled 
to  the  costs  of  his  appearance,  as  he  ought  not  to  have 
been  served  with  notice  of  this  motion. 

Mr.  Stoanston. — The  present  notice  of  motion  was  out 
of  courtesy  to  Mr.  Harvey  ;  and  it  will  be  for  the  Court 
to  say,  whether  it  ought  to  be  paid  for  by  those  who 
exercised  it  towards  him. 

Mr.  Harvey  said,  he  was  not  aware  of  any  courtesy  in 
the  breach  of  an  agreement,  and  an  attempt  to  send  a 
man  to  Newgate. 

The  Court  ordered  Mr.  Harvey  to  pay  the  sum 
mentioned  in  the  former  Order,  on  or  before  the  12th 
July,  and  that  the  costs  of  his  appearance  on  this  motion 
should  be  paid  by  the  petitioner. 

""-  ^'^WN  Cross  desired  it  might  be  understood^  tba 
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Mr.  Bethell,  on  behalf  of  Mr.  Harvey,  this  day  stated 
to  the  Court,  that  an  arrangement  had  been  entered  into, 
by  which  400/.  was  to  be  paid  into  Court  by  Mr. 
Hctrvey. 
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no  opinion  was  given  by  the  Court  on  the  point  of  law,  as        1887. 
to  the  power  to  issue  a  distringas.  ^  ^^^^ 


Gbimwooo. 


July  18. 


Mr.  Swanston  consented  to  the  payment  of  4002.  into 
Court,  without  prejudice  to  the  existing  Order,  and  that 
the  petition  might  stand  over  till  the  accounts  were 
taken. 

Ordered  accordingly. 


Ex   parte  Edward  Patzeker. — In  the  matter  of 

Edward  Patzeker.  to-  .  . 

Wettnunsttr, 
f^^  Jun§  12. 

IHIS  was  the  petition  of  the  bankrupt  to  annul  the  where  the  peti- 
fiat,  under  the  following  circumstances.  ffi^^ufe 

The  bankrupt  was  a  merchant  at  Poole,  in  Dorset-  ch^L^^hl^h 
shire,  where  he  had  for  six  years  carried  on  business  in  ^'**  ^^  J?" 

*'  dorsed  to  him 

an  extensive  coasting  trade,  under  the  firm  of  "James  hftheh^vkmpt, 

and  had  not  got 

ManslawSf''  who  was  his  father  in  law,  and  whom  he  it  back  in  hU 

possession  when 

succeeded  in  the  business.  In  March  1837,  the  bankrupt  he  made  the  af- 
specially  indorsed  a  bill  of  exchange  to  Mark  Last,  for  docket,  stating, 
the  purpose  of  getting  it  discounted.  This  bill  was  dated  ruptwasindebu 
the  3d  March  1837,  and  was  drawn  by  the  bankrupt  1^7.Mdirp- 
upon  and  accepted  by  one  William  Scott  for  the  sum  of  j^^'^ST^ 
197/.  3s.,  and  was  payable  three  months  after  date  to  the  ^^^JJe^f^^^ 
order  of  the  bankrupt.     The  bill  was  forwarded  to  Last,  ^ebt,-ihe  Court 

^  '  ordered  the  fiat 

to  be  annulled, 
at  the  costs  of  the  petitioning  creditor. 
The  Court  will  not  order  a  bill  of  exchange  to  be  impounded,  unlets  there  is  a  criminal 
charge  against  any  of  the  parties  to  it. 
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1897.        at  Coventry;  and  the  bankrupt  sholrtly  afterwards  re- 
V      ^        ceived  from  Last  in  return  a  bill  for  17U.  St.  6cf.  drawn 

Ex  parte 

PATtiKin.  by  La^t  upon  and  accepted  by  one  Dat/f  payable  five 
months  after  date,  which  the  bankrupt  alleged  had  not 
become  due,  and  was  the  only  consideration  which  he 
had  received  for  the  bill  of  197/.  Ss.  The  bankrupt  al<o 
alleged,  that  Last  had  not  any  claim  or  demand  against 
him,  except  in  respect  of  this  bill. 

On  the  24th  April  1837,  a  fiat  was  issued  by  Last 
against  the  bankrupt  on  an  affidavit,  stating,  that  the 
bankrupt  was  indebted  to  Last  in  the  sum  of  1001.  and 
upwards,  for  money  lent  and  advanced ;  and  that  the  fiat 
was  intended  to  be  executed  at  Poole,  or  within  ten 
miles  of  that  place.  The  bankrupt  alleged,  that  Last 
had  never  lent  him  any  money ;  that  he  had  never  com- 
mitted an  act  of  bankruptcy ;  that  he  was  possessed  of 
property  more  than  sufiicient  to  pay  all  his  debts ;  and 
that  he  believed  the  fiat  was  taken  out  against  him,  to 
compel  him  to  discontinue  his  business,  and  in  o^er 
that  the  vessels  used  by  him  in  his  trade  might  be  seized 
by  the  messenger,  to  his  great  injury  and  loss. 

On  the  28th  April,  the  bankrupt  obtained  an  Order 
on  a  former  petition  presented  by  him  to  this  Court,  that 
he  might  be  at  liberty  to  attend  by  counsel  before  the 
Commissioners  upon  the  opening  of  the  fiat,  and  in  the 
event  of  the  bankruptcy  being  found,  to  apply  again  to 
the  Court.  Prior,  however,  to  this  Order  being  drawn 
up.  Last  had,  unknown  to  the  bankrupt,  procured  an 
Order  that  the  fiat  should  be  annulled,  and  that  he 
might  issue  another  fiat  directed  to  the  Commissioners 
named  in  the  Blandford  Forum  List,  on  the  alleged 
ground,  that  Mr.  Alldridge  and  Mr.  Durante  two  of  the 
Commissioners  named  in  the  first  fiat,  were  creditors  of 
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the  bankrupt;  by  which  means  the  bankrupt  alleged  that        1837. 
he  was  deprived  of  all  benefit  of  his  own  Order.  j,^ 

On  the  29th  April,  the  second  fiat  was  opened  at     Patzeker. 
Blandfordy  and  the  petitioner  was  declared  a  bankrupt. 

The  bankrupt  alleged,  that  Mr.  Aldridge^  one  of  the 
Commissioners  named  in  the  first  fiat,  was  not  a  creditor, 
and  would  have  been  willing  to  act  as  a  Commissioner; 
and  that  Mr.  Durant,  the  other  Commissioner,  was 
merely  a  creditor  for  10/.,  and  would  have  been  willing 
to  release  his  debt,  and  act  as  a  Commissioner ;  and 
that  the  bankrupt  verily  believed  that  the  alteration  of 
the  fiat  from  Poole  to  Blandford  was  made,  for  the* 
purpose  of  depriving  him  of  the  benefit  of  the  Order 
he  had  obtained  for  liberty  to  oppose  the  adjudication. 
The  bankrupt  had  given  notice  to  the  Commissioners, 
that  he  was  willing  to  surrender  to  the  fiat;  and  still 
alleged  his  readiness  to  do  so. 

The  facts  alleged  in  the  petition  were  supported  by 
the  aflidavits  of  the  two  Commissioners,  and  of  other 
persons. 

In  answer  to  the  allegations  in  the  petition,  it  was  de- 
posed by  Last,  that  the  bankrupt  was  an  entire  stranger 
to  him  before  the  9th  March  last,  when  Scott,  the  de- 
ponent's brother-in-law,  introduced  the  bankrupt  to  him; 
that  Scott  then  asked  him,  if  he  could  get  a  bill  dis- 
counted for  the  bankrupt;  and  that  if  he  could  not  remit 
the  cash,  then  that  any  one  of  Last^s  customer's  bills 
would  answer  the  same  purpose,  and  be  taken  as  cash ; 
that  Last  replied,  he  would  see  what  he  could  do  for  the 
bankrupt ;  and  that  the  bankrupt  shortly  ailerwards  sent 
him  the  bill  for  197Z.  3^.  to  get  discounted  upon  those 
terms ;  that  Last,  accordingly,  on  the  14th  March,  re- 
mitted to  Scott  a  customer's  bill  for  nil.2s,6d.  (which 
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18d7.  had  however  then  five  months  to  run),  for  the  use  of  the 
Ez  ptrte  bankrupt,  with  a  request  to  return  it  if  it  would  not  suit 
PATzniK.  [jjg  purpose,  and  that  LmsI  would  then  remit  cash  for  it ; 
and  that  he  never  received  any  answer  to  the  letter  ac- 
companying this  remittance;  that  on  the  36th  March 
Last  called  on  Scott  and  paid  him  35/.  in  cash  on  ac- 
count of  the  bankrupt,  to  make  up  the  difierence  between 
the  two  bills,  for  which  Scott  gave  him  a  receipt  on  ac- 
count of  the  bankrupt;  and  that  he  was  then  informed 
by  Scottf  that  the  bankrupt  had  made  use  of  the  bill  for 
n\LZ8,Qd.f  and  had  received  the  amount  thereof  as 
'cash,  less  the  discount.  Last  denied  that  in  suing  out 
the  fiat  he  was  actuated  by  any  vindictive  feelings  against 
the  bankrupt,  and  that,  according  to  an  account  stated 
by  Last  in  his  affidavit,  he  believed  the  bankrupt*8  debts 
to  exceed  his  credits  by  3000/.  and  upwards. 

Last  was  corroborated  by  Scott  in  most  of  his  state- 
ments,  as  to  the  bill  transaction  with  the  bankrupt.  And 
with  respect  to  the  issuing  of  another  fiat  to  the  Bland- 
ford  List  of  Commissioners,  the  solicitor  for  the  petition- 
ing creditor  deposed,  that  he  made  an  affidavit  on  the 
36th  April,  in  support  of  the  application  for  the  second 
fiat,  which  was  two  days  before  the  bankrupt  obtained 
his  Order  to  attend  before  the  Commissioners,  and  that 
such  application  was  not  for  the  purpose  of  depriving  the 
bankrupt  of  the  benefit  of  that  Order ;  that  the  Gazette 
meetings  under  the  fiat  were  fixed  to  be  held  in  the 
town  of  PoolCf  which  was  only  fourteen  miles  firom 
Blandford,  and  that  the  jurisdiction  of  the  Blandford 
List  of  Commissioners  extended  for  twenty  miles  round 
the  town  of  Blandford. 

The  bankrupt,  in  his  affidavit  in  reply,  contradicted 
the  statements  of  Last  and  Scott,  as  to  the  bill  transac- 
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tion ;  that  he  believed  the  bill  for  17 IL  2s.  6d,  to  be  an        1837. 


accommodation  bill  between  Last  and  the  acceptor  John       Jr^\ 

^  £x  parte 

Day^  and  would  not  be  paid  when  it  became  due  ;  that  Patzkker. 
the  bankrupt,  in  exchange  for  his  bill  for  197 Z.  3^.,  never 
received  any  money  or  security  whatever,  except  the  bill 
for  niL2s.6d.;  that  he  never  authorized  any  other 
person  on  his  behalf  to  receive  any  money  on  account  of 
such  bill ;  that  he  never  heard  of  the  alleged  payment  of 
Z6L  to  Scott  till  the  ^4th  April,  when  he  was  told  of  the 
fact  by  Last ;  and  that  he  never  received  that  sum,  or 
any  part  thereof. 

There  were  numerous  other  affidavits  filed  in  opposi-4 
tion  and  in  support  of  the  petition,  which  were  very  con- 
tradictory as  to  the  statement  of  the  bankrupt,  and  also 
contradicted  each  other  as  to  various  other  circumstances 
wholly  immaterial.  It  appeared,  however,  to  be  an  un- 
deniable fact,  that  the  bankrupt  was  in  great  difficulties ; 
that  he  was  much  pressed  by  several  creditors,  aiid 
threatened  to  be  arrested ;  and  that  about  the  time  of 
these  threats  he  had  left  his  residence  for  London. 

Mr.  Bethell,  and  Mr.  Wright,  in  support  of  the  peti- 
tion. The  petitioning  creditor's  debt,  which  is  relied  on 
to  support  the  present  fiat,  was  a  mere  exchange  of  ac- 
ceptances between  the  petitioning  creditor  and  the  bank- 
rupt. Last f  the  petitioning  creditor,  had  not  paid  his  own 
bill,  nor  had  he  the  bankrupt's  bill  in  his  possession  on 
the  S4th  April,  when  he  struck  the  docket ;  and  yet  he 
swears  in  his  affidavit  of  debt,  that  the  bankrupt,  at  the 
date  and  suing  forth  of  the  fiat,  was  indebted  to  him  in 
100/.  and  upwards,  for  money  lent  by  Last  to  the  bank- 
rupt. The  petitioning  creditor  can  only  found  his  right 
to  issue  this  fiat  on  the  15th  section  of  the  6  Geo.  4, 

YOL.  II.  I  I 
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1837.  c.  16.,  the  latter  part  of  which  only  is  material  to  the 
Ex  parte  present  question.  That  section  declares,  that  **  every 
Patsiku.  person,  who  has  given  credit  to  any  trader  upon  valuable 
consideration  for  any  sum  payable  at  a  certain  time, 
which  time  shall  not  have  arrived  when  such  trader  com- 
mitted an  act  of  bankruptcy,  may  so  petition,  or  join  in 
petitioning  as  aforesaid,  whether  he  shall  have  any  secu- 
rity in  writing,  or  otherwise,  for  such  sum  or  not" 
Now,  in  applying  the  facts  of  this  case  to  the  words  of 
that  section,  we  contend  that  Last  had  not  given  credit 
to  the  bankrupt  for  any  valuable  consideration,  for  any 
sum  payable  at  a  certain  time. 

Erskine,  C.  J. — There  seems  to  have  been  a  good 
consideration  for  the  bill.  Patzeker  should  have  re- 
turned the  bill  for  171/.  2«.  6</.,  if  he  did  not  choose  to 
take  it  as  part  of  the  consideration  for  the  bill  for 
197/.  3s. 

Mr.  Stvatiston,  Mr.  Anderdan,  and  Mr.  Butt,  cantri. 
The  debt  of  the  petitioning  creditor  rests  on  the  bill  for 
197/.  3^.,  which  was  indorsed  to  him  by  the  bankrupt,  and 
again  indorsed  by  the  petitioning  creditor  to  the  party  to 
whom  he  negotiated  it.  The  bill  got  into  the  petitioning 
creditor's  hands  on  the  9th  March ;  and  we  can  prove  an 
act  of  bankruptcy  to  have  been  committed  by  the  bankrupt 
after  the  9th  March,  and  before  the  28th  April,  when  the 
present  fiat  was  issued.  [^Erskine,  C.  J.  The  main  question 
is,  when  did  the  bill  get  back  to  the  hands  of  the  petition- 
ing creditor,  after  it  was  negotiated  by  him.  He  ought  to 
have  had  it  in  his  hands  on  the  24th  April,  when  he  struck 
the  docket.]  We  submit,  it  was  sufficient,  if  it  got  back 
to  his  hands  on  the  28th  April,  when  this  fiat  was  issued. 
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It  appears  plain,  that  it  was  in  his  hands  on  the  ^th        1837. 
April,  the  day  of  the  adjudication ;  for  there  is  a  memo-       £,    ^e 
randum  of  exhibit  on  the  bill  signed  by  one  of  the  Com-     Patzeker. 
missioners  on  that  day,  when  the  petitioning  creditor 
attended  to  prove  his  debt  in  respect  of  this  bill ;  so  that 
there  can  be  little  doubt  but  that  the  bill  was  in  his  pos- 
session on  the  28th.     The  act  of  bankruptcy  was  the 
absconding  from  Poole  on  the  18th  April,  and  many 
other  acts  of  concealment,  and  absenting  himself,  between 
that  day  and  the  28th  April.     Then,  in  regard  to  any 
inaccuracy  in  the  affidavit  of  the  petitioning  creditor,  a 
defect  in  the  affidavit  is  no  objection  to  the  validity  of  * 
the  fiat.     [ErskinSy  C.  J.  The  only  point  in  the  case 
really  is,  whether,  as  there  is  no  evidence  of  the  peti- 
tioning creditor  having  the  bill  in  his  hands  on  the  24th 
April,  when  the  first  fiat  issued,  nor  any  evidence  that 
he  bad  it  before  the  29th,  the  Court  ought  not,  in  the 
exercise  of  its  discretion,  to  annul  a  fiat  so  issued.]     [Sir 
John  Cross.  There  were  no  new  docket  papers  when 
the  second  fiat  issued ;  and  therefore  the  fiat  sued  out 
on  the  28th  April  is  grounded  on  an  affidavit  that  the 
bankrupt  was  indebted  to  Last  on  the  24th.]     The  peti- 
tioning creditor  was  indorsee  of  the  bill,  and  the  bank- 
rupt the  indorser ;  and  it  has  been  decided  at  law,  that 
a  bill  of  exchange  is  evidence  of  money  lent  by  the 
holder  to  the  party  from  whom  he  took  it,  and  may  be 
stated,  in  pleading,  according  to  its  legal  effect. 

Mr.  Busk,  who  appeared  for  the  assignees,  distin* 
guished  this  case  from  Ex  parte  Holding  (a), 

Mr.  Bethell  was  not  called  on  to  reply. 

(a)  1  G.  &  J.  97. 

1 12 
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1837.  Erskine,  C.  J. — This  is  a  question  in  which  the  as- 


Ez  parte 


signees  have  no  interest ;  for  the  circumstance  of  this 
Patukir.  fiat  being  superseded  will  only  give  to  them  a  right  to 
issue  another  fiat  instanter.  The  question  in  this  case 
is,  not  whether  the  fiat  can  be  supported  at  law.  I  am  not 
prepared  to  say  that  it  might  not ;  for  when  Last  got 
back  the  bill,  my  impression  is,  that  he  would  be  held 
to  be  remitted  to  his  rights  at  the  time  of  the  original 
indorsement.  But  the  ground  on  which  the  Court 
thinks  that  the  fiat  cannot  be  supported  is,  the  way  in 
which  it  has  been  taken  out.  Where  a  fiat  is  good  at 
«law,  and  the  annulling  it  would  affect  the  rights  of  other 
persons,  this  Court  would,  in  such  a  case,  refrain  from 
annulling  the  fiat.  But  the  conduct  of  the  petitioning 
creditor,  in  this  case,  raises  a  question  between  him  and 
the  Court ;  and  the  Court  can  supersede  this  fiat,  without 
any  injury  to  the  other  creditors.  It  is  conceded,  that  on 
the  24th  April  the  bill  was  not  in  the  hands  of  the  peti- 
tioning creditor.  He  then  swears,  that  a  debt  was  due 
to  him ;  although  he  had  not  at  the  time  the  bill  in  his 
possession,  on  which  alone  he  could  honestly  say,  that  the 
bankrupt  was  his  debtor.  It  is  no  answer  to  say,  that 
he  could  bring  an  action  on  the  bill,  in  which  the  bill  itself 
would  be  evidence  of  money  lent,  and  so  have  it  presumed 
that  there  was  a  debt  owing  to  him  by  the  bankrupt;  for 
here  there  was  no  ground,  on  which  the  petitioning  cre- 
ditor could  claim  any  debt,  but  on  the  bill  itself;  there 
having  been  no  other  transaction  but  that  between  these 
parties.  How,  then,  does  the  petitioning  creditor  stand 
before  the  Court?  He  takes  out  a  fiat  on  the  24th 
April,  which  he  knew  he  could  not  support.  Then, 
when  the  Court  sees  that  he  makes  an  application  for  a 
new  fiat,  not  on  tlie  ground  that  he  had  not  the  bill  in 
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his  hands  when  the  first  fiat  was  issued^ — ^for  he  stu-        1837. 


diously  conceals  that  fact  from  the  Court, — but  on  the  ^^  ^ 
plea  that  two  of  the  Commissioners  were  creditors^  I  ^^tzekbr. 
cannot  help  thinking  that  that  was  merely  set  up  as  a 
pretence,  and  that  his  real  object  was  to  delay  the  exe- 
cution of  the  fiat,  until  he  could  get  back  the  bill. 
Looking  at  the  affidavit  then  made,  I  should  say,  if  I 
had  known  the  contents,  I  would  not  have  granted  a 
new  fiat.  Will  the  Court  then  allow  the  petitioning 
creditor  to  retain  this  fiat,  and  thereby  encourage  these 
rash  and  improper  applications  ?  I  think  it  would  be 
highly  injurious  to  the  public,  to  establish  so  bad  a  pre- 
cedent, and  that  we  ought  to  annul  this  fiat  at  the  costs 
of  the  petitioning  creditor. 

Sir  John  Cross. — The  petitioning  creditor,  in  this 
case,  complains  that  he  was  taken  by  surprise ;  but  it  is 
plain  from  Mr.  Stephens's  afiidavit,  that  Last  had  not 
the  bill  in  his  possession  until  after  the  24th  April,  and 
that  he  was  perfectly  aware  of  that  circumstance.  It 
appears  to  me,  that  there  was  too  much  eagerness  to 
run  the  race  for  this  fiat.  The  fiat  was  issued  on  the 
foundation  of  a  false  afiidavit.  I  am  willing  to  believe, 
that  the  solicitor  to  the  petitioning  creditor  might  have 
thought,  at  the  time  of  issuing  the  fiat,  that  there  was  a 
debt,  if  Last  had  duly  taken  up  the  bill ;  but  I  think  he 
must  have  discovered,  when  the  fiat  issued,  that  there 
was  then  no  legal  debt  due  to  Last.  There  was  no 
ground,  at  any  rate,  for  Last  swearing  on  the  24th  April, 
that  he  had  a  debt  then  owing  to  him  from  the  bankrupt, 
by  virtue  of  this  bill  of  exchange;  when  the  bill  was  not 
taken  up  by  him  until  after  the  24th.     But  they  dwell 
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1837.        on  the  exhibit  indorsed  upon  the  bill,  as  proving  it  to 
^^^"^^        have  been  in  the  possession  of  the  petitioning  creditor 
Patceker.     at  the  opening  of  the  fiat.     It  may  be  very  true,  that 
before  the  present  fiat  was  issued,  the  petitioning  ere* 
ditor  got  possession  of  the  bill.     But  if  so,  why  was 
not  the  bill  produced,  and  relied  on  as  the  solid  foun- 
dation for  the  fiat?     It  is  most  likely,  that  this  exhibit 
on  the  bill  was  written  afterwards;    for  all  the  docu- 
mentary evidence  is  at  variance  with  the  fact     The  de- 
position of  the  petitioning  creditor  is  for  money  lent  and 
advanced   between  the   1st  March  and  the   1st  April, 
without  mentioning  the  bill.     Now,  if  the  petitioning 
creditor  had  then  the  bill  in  his  possession,  I  am  much 
at  a  loss  to  understand  how  the  deposition  could  have 
been  so  framed.     It  is  now  said,  that  about  30/.  was 
really  lent  by  the  petitioning  creditor  to  the  bankrupt; 
but  the  petitioning  creditor  swears  that  100/.  was  due 
to  him  for  money  lent.     It  appears  to  me,  that  there  has 
been  a  great  deal  of  contrivance  in  all  this  business. 
In  order  to  delay  opening  the  fiat,  the  petitioning  cre- 
ditor  pretends   that  two   of  the   Commissioners  were 
creditors;    he  then  makes  a  false  affidavit  of  debt  for 
money   lent,   which   is   afterwards   endeavoured  to  be 
propped  up  by  a  subsequent  indorsement  on  the  bill* 
The  Court  cannot,  therefore,  weighing  all  the  circum- 
stances of  this  case,  compel  the  assignees  to  support  so 
very  frail  a  fiat. 

Sir  George  Rose  had  left  the  Court  before  the  above 
judgments  were  delivered,  but  previously  expressed  bis 
concurrence  in  opinion  with  the  two  other  learned 
judges. 
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Mr.  Bethell  then  applied  to  the  Court  to  impound  the        1837. 
bill  of  exchange ;  but 


El  parte 
Patzexbr* 


Erskine^  C.  J.  observed^  that  this  was  only  done 
where  there  was  a  criminal  charge  against  any  of  the 
parties  to  it. 

Fiat  annulled,  at  the  costs  of  the  petitioning 
creditor. 


Ex  parte  Brown — In  the  matter  of  Armitstead.       Grmy'ilnnBaii^ 

'^  July  16. 

This  was  a  petition  of  the  assignees,  that  the  bank-  The  Order  on 

the  bankrupt  to 

rupt  might  be  ordered  to  execute  a  deed  of  conveyance  join  in  anvcon- 

-1,1  ,  veyanceofhis 

to  a  purchaser  of  part  of  the  bankrupt  s  property.  esute  is  of 

course,  unless 
he  disputes  the 

Mr.  Swanston,  in  support  of  the  petition,  referred  to  J^t! '  ^ 
the  78th  section  of  6  Geo.  4,  c.  16,  by  which  it  is  en- 
acted, **  that  it  shall  be  lawful  for  the  Lord  Chancellor, 
upon  the  petition  of  the  assignees,  or  of  any  purchaser 
from  them  of  any  part  of  the  bankrupt's  estate,  if  such 
bankrupt  shall  not  try  the  validity  of  the  commission,  or 
if  there  shall  have  been  a  verdict  at  law  establishing  its 
validity,  to  order  the  bankrupt  to  join  in  any  conveyance 
of  such  estate,  or  of  any  part  thereof;  and  if  he  shall  not 
execute  such  conveyance  within  the  time  directed  by  the 
Order,  such  bankrupt,  and  all  persons  claiming  under 
him,  shall  be  stopped  from  objecting  to  the  validity  of 
the  conveyance ;  and  all  the  estate,  right,  or  title  which 
such  bankrupt  had  therein,  shall  be  as  effectually  barred 
by  such  Order,  as  if  such  conveyance  had  been  executed 
by  him." 
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1837.  Mr.  Ayrtan,  for  the  bankrupt,  tud,  that  the  baokmpt 

£z  parte      ^^  willing  to  execute  the  conveyance,  if  certain  objec- 
Bkown.       jJQjjg  ^  ^j^g  gj^jg  Qf  tjjg  property  were  removed. 


Sir  George  Rose  (a). — The  bankrupt  is  not  bound  to 
execute  the  conveyance,  unless  he  likes ;  but  the  Order 
prayed  for  is  quite  of  course.  The  only  ground  on 
which  it  could  be  resisted  would  be,  if  he  disputed  the 
validity  of  the  fiat. 

Ordered  as  prayed.  The  bankrupt  to  have  his 
costs  out  of  the  estate,  if  he  executes  the  con- 
veyance, but  not  otherwise. 

(a)  The  Chief  Judge  wu  aheent 


In  the  matter  of  Evans. 

This  matter  was  brought  before  the  Lord  Chancellor 
by  the  parties  who  had  issued  the  fiat,  for  the  purpose 
of  rectifying  a  mistake  in  the  direction  of  it.  It  appeared, 
that  the  bankrupt  resided  at  Kidderminsier,  but  that  the 


Ltfieo/n'f  Inn 

Hall.  June  17. 

Cot,  L,  C* 

Where  a  coan* 
try  fiat  was  di- 
rected to  the 
district  list  of 
Commissicoers 
for  WarcesteTt 
instead  of  the 
Kidderminster 

list.  oD  the  sup-  fiat  had  been  directed  to  the  list  of  Commissioners  ap- 
position that 
several  of  the     pointed  for  the  district  of  Worcester^  on  a  mistaken  sug- 

creditors  of  the  gcstion  that  somc,  if  not  all,  of  the  Commissioners  for 
turned  out^^at*  Kidderminster  were  creditors  of  the  bankrupt.  The 
CommTLTowre  ^^^^  ^^^^  however,  that  only  two  out  of  the  seven  Com- 
of  the  i«twho    missioners  upon  the  Kidderminster  list  were  creditors  of 

were  not  credi-  * 

tors;— the  Lord  ^he  bankrupt,  and  that  these  two  were  creditors  for  a 

Cbaocellor  or-  '■ 

dered  a  renewed  very  small  amoUnt. 

fiat  to  be  issued, 

directed  to  Kid* 

dermintteVf  tak>         _  _      -rwr*  i  »*       »-*      ■»        #• 

ing  up  the  pro        Mr.  iVtffram,  and  Mr.  Parker,  for  the  petitioning  ere- 

cmings  in  the 

state  they  existed  under  the  former  fiat. 
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ditor^  stated,  that  there  was  no  intention  to  evade  the        1837. 
act  of  parliament,  or  the  Orders  of  the  Court.  j^     Evam« 

Mr.  Russell,  for  the  London  agent,  said,  that  it  was 
not  compulsory  on  the  petitioning  creditor  to  issue  a  fiat 
directed  to  Commissioners  at  the  place  of  the  bankrupt's 
residence ;  that  the  General  Order  prohibited  any  credi- 
tors from  acting  as  Commissioners ;  that  the  petition- 
ing creditor's  debt  far  exceeded  those  of  all  the  others ; 
and  that  it  was  for  the  benefit  of  the  estate  to  send 
the  fiat  to  Worcester. 

Lord  CoTTENHAM,  C. — I  will  not  enter  into  the  mo- 
tives, which  induced  the  petitioning  creditor  to  alter  the 
destination  of  the  fiat.  It  is  clear,  that  the  alteration 
has  been  made,  in  consequence  of  inaccurate  information 
transmitted  from  the  solicitor  of  the  petitioning  creditor 
to  his  agent  in  town.  But  it  is  impossible  for  me  to 
permit  a  party  to  derive  a  benefit  from  an  unfounded 
statement,  however  innocently  made.  Before  the  rule 
established  by  Lord  EldoUy  creditors  of  an  intended 
bankrupt  might  choose  their  own  judges;  the  late  statute 
has  altered  that  course,  and  they  are  now  selected  by 
the  Court  with  all  the  care  it  can  employ.  There  are 
five  Commissioners  at  Kidderminster,  who  are  clearly  not 
creditors ;  and  in  Ex  parte  Hill  (a),  although  two  of  the 
Commissioners  were  creditors,  the  Court  of  Review  re- 
fused, for  this  cause  alone,  to  annul  the  fiat,  the  Commis- 
sioners having  undertaken  to  release  their  debts.  I 
shall  order  a  renewed  fiat  to  be  issued,  directed  to  the 
Kidderminster  list,  taking  up  the  proceedings  in  their 

(a)  2  Dea.  236. 
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I8S7.  present  state.  As  there  is  no  psrtj  befiire  me  in  a  situa- 
tion  to  ask  for  costs,  I  shall  make  no  order  on  that  sub- 
ject. 


la  it  Etavb. 


Ex  parte  Franus  Rookby  Applebt  and  others — In 

Grmw'tlmmH^U,  ^^  matter  of  STEPHEN  LiVERSIDOE. 

J.  &  a  dkwlve  XHIS  was  a  petition  to  prove  a  debt,  under  the  following 

Uietrptrtiier* 

ihip,  J.  ictuing  circumstances : — 

cen,  and^  '^^  bankrupt  had  carried  on  business,  in  partnership 
ba^MMvote  ^^  ^^®  Thomas  Crawnshaw,  as  iron  masters,  near  Ro» 
another  firm ;     therham,  in  Yorkshire,  under  the  firm  of  JJvemdge  & 

on  which  occa-  '  '  ^ 

ikmii.awgns    Crownshow ;   and  in  the  course  of  their  partnership 

hia  moietj  of  ^  *^ 

the  partoerahip  dealings  between  the  1st  January  and  the  1st  July  1838, 

eifectato  D., 

who  agreea  to     they  Contracted  a  debt  with  the  petitioners  to  the  amount 

indemnify  him 

againat  the  of  1^0/.  17«.  \d.  During  the  continuance  of  the  partner^ 
d^uuAi  the  ship,  in  the  year  1824,  Liversidge  &  Crownshaw  took  a 
lolation  A  i^  \eaae  from  Messrs.  Walker,  of  Rotherham,  of  a  mill  and 
Z^Jitik  "on  forge  at  Masbrougb,  where  tbey  carried  on  their 
tinnfidTodnT'  l^*^^'^^^*  ^^^  machinery  of  which  had  belonged  to  Messrs. 
with  B.,  without  Walker,  and  was  sold  by  them  to  Liversidge  &  Crowm^ 

anj  rest  in  the  '  ^  ^ 

account*  until    gkaw  before  the  execution  of  the  lease. 

B.'b  bankrupts 

{J.  Ueid,  that       On  the  1st  July  18S8  the  partnership  was  dissolved, 

thb  sum  could 

not  be  proved     and  notice  of  such  dissolution  published  in  the  London 

under  tne  fiat      ^^ 

againat  B. ;  as  Gazette  and  several  country  newspapers.  On  the  dis- 
tuheunyt^U  solution  of  the  partnership  taking  place,  Crawnskaw 
was  no  joint  ea-  Assigned  his  moiety  of  the  partnership  effects  to  Liver^ 
hMd'ttoe^  B.  ^9^*  ^^^  hiiXj&x  agreeing  to  pay  to  Craumskaw  the 
S^'r.**^'***    sum  of  500i,  and  to  give  security  for  the  farther  pay- 

ment  of  5200/.^  and  to  indemnify  him  against  all  the 
partnership  debts.  In  pursuance  of  this  agreement, 
Liversidge,  on  the   1st  July  1828,  assigned  to  Croum^ 
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shaw  all   his  estate  and    interest  in  the  lease  of  the        1837. 


mill  and  iron  forge,  and  in  the  machinery  belonging       ex  parte 
thereto,  in  order  to  secure  the  sum  of  5200/.  to  Croum-      Applmy 

and  othere. 

shaw,  and    to  indemnify  him  against  the  partnership 
debts. 

Liversidge  then  continued  to  carry  on  the  business 
for  himself,  under  the  firm  of  Stephen  Liversidge  &  Co., 
until  the  15th  July  1829,  when  he  committed  an  act  of 
bankruptcy;  and  on  the  25th  July  a  commission  of 
bankruptcy  was  issued  against  him.  The  petitioners 
continued  to  trade  with  Liversidge,  after  the  dissolution 
of  the  partnership  between  him  and  Crownshaw;  and  at 
the  time  of  his  bankruptcy  their  debt  had  increased  from 
the  sum  of  1270Z.  17*.  Id.  to  the  sum  of  3012/.  16s.  Ad. 
The  petitioners  alleged,  that  they  struck  no  rest  or  ba« 
lance  on  their  books  in  their  account  with  Liversidge  & 
CrownshaWy  at  the  time  of  the  dissolution  of  that  firm ; 
that  their  subsequent  dealings  with  Liversidge  re* 
mained  one  continued  account,  under  the  head  of  Liver* 
sidge  &  Croumskaw  ;  that  the  monies,  which  were  from 
time  to  time  paid  by  Liversidge,  were  placed  to  the  credit 
of  one  general  account;  and  that  in  March  1829  the 
petitioners  and  Liversidge  compared  and  examined  their 
accounts,  on  which  occasion  Liversidge  acknowledged 
that  the  sum  of  2615/.  9*.  \\d.  was  owing  by  him  to  the 
petitioners.  The  petition  further  alleged,  that  Liver-- 
sidge  possessed  himself  of  the  whole  of  the  joint  effects, 
on  the  dissolution  of  the  partnership,  excepting  the  lease 
of  the  mills  &c.,  which  was  the  only  remaining  joint 
property ;  that  the  assignees  took  possession  of  the 
mills,  and  were  obliged  to  make  a  great  sacrifice  in  dis* 
posing  of  them ;   and  that  there  was  no  joint  estate  of 
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1897.        Liversidge  &  CrownshaWy  against  which  the  petitioners 
Ex  parte       could  prove  their  debt. 

^otSi.  ^°  ^^^  ^'^^^  September  1881,  a  commission  of  bank- 
ruptcy was  issued  against  CrownshaWy  under  which  he 
was  duly  found  and  declared  a  bankrupt ;  but  he  was 
possessed  of  no  estate  and  effects  to  make  any  dividend. 
When  the  petitioners  applied  to  prove  the  whole  of  their 
debt  of  3012Z.  \Qs,  4d.  under  the  commission  against 
Liversidge,  they  were  directed  by  the  Commissioners  to 
divide  their  account,  showing  what  was  contracted  by  the 
firm  of  "  Liversidge  &  Craumshaw/*  and  what  by  that 
of  **  Stephen  Liversidge  k  Co.  ;**  and  the  petitioners  were 
then  allowed  to  prove  only  for  the  amount  contracted 
with  Stephen  Liversidge  k  Co. ;  upon  which  proof  the 
petitioners  have  received  a  dividend  of  two  shillings  in 
the  pound. 

On  the  8th  June  1837,  the  petitioners  again  applied 
to  prove  the  amount  of  their  debt  contracted  with  the 
firm  of  Liversidge  k  Crownshaw;  but  the  Commissioners 
refused  to  receive  the  proof,  on  the  ground  that,  being 
a  joint  debt  of  Liversidge  k  Crownshaw,  it  could  not 
be  proved  against  the  separate  estate  of  Stephen  Liver^ 
sidge  k  Co. 

The  petitioners  prayed,  that  they  might  be  at  liberty 
to  prove  their  debt  of  12701.  lis.  Id.,  contracted  with 
the  firm  of  Liversidge  k  Crownshaw,  against  the  sepa- 
rate estate  of  Liversidge,  and  to  receive  dividends  upon 
the  same,  pro  rata,  with  the  other  separate  creditors. 

Mr.  Whitmarsh,  and  Mr.  Whitmarsh,  jun.,  in  suppo? 
of  the  petition.     The  Commissioners  refused  the  pro 
of  this  debt,  because  it  was  a  joint  debt  of  Liversii 
&  Crownshaw,  and  Crownshaw  was  a  solvent  partr 
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But  we  say,  there  are  no  joint  effects  o{  Liversidge  &        1837. 
Crownshaw.      When    the   partnership   was   dissolved,       ex  parte 
and  Crownshaw  assigned  his  moiety  of  the  partnership     und'oiheiL 
effects  to  Liversidge,  there  ceased  to  be  any  joint  effects 
of  the  former  partnership.     The  principle,  on  which  the 
right  of  proof  is  founded  against  a  continuing  partner, 
is  very  clearly  laid  down  by  Sir  John  Leach,  in  Ex 
parte  Freeman  (a).      His   Honor  there   says  :    "  The 
engagement  of  one  partner  with  the  other,  to  pay  the 
debts  of  the  firm,  can,  as  to  the  creditors  of  the  firm,  be 
considered  only  as  a  proposal   that  he  is  willing  to 
become  their  sole  debtor.     If  they  accede  to  this  pro- 
posal before   the  bankruptcy,  then  a  contract   to  that 
effect  is  concluded,  and,  under  the  bankruptcy,  they  are 
his  separate  creditors.     But  their  acceptance  of  him  as 
their  separate  creditor,  after  the  bankruptcy,  comes  too 
late;  for  he  is  then  incapable  of  contracting."    Now,  in 
the  present  case,  the  petitioners  adopted  the  bankrupt 
as  their  separate  debtor,  long  before  the   bankruptcy, 
namely,  in  March  1829;  the  commission  having  issued 
on  the  25th  July  18^.     But  there  is  another  important 
fact  in  the  case.    The  petitioners  had  a  running  account 
with  Liversidge,  as  a  continuation  of  the  account  with 
Liversidge  &  Crownshaw,  without  striking  any  balance 
on  the  dissolution  of  the  partnership,  or  making  any 
rest  in  the  account ;  and  the  payments  having  been  made 
by  Liversidge  generally  on  account,  the  petitioners  had 
a  right  to  appropriate  all  such  payments  to  the  liquida^ 
tion  of  the  earlier  part   of  the   account.      [Sir  John 
Cross.   It  does  not  appear  in  the  petition,  to  what  ac- 
count you  appropriated  these  payments.]    There  having 
been  no  rest  struck  at  the  dissolution  of  the  partner- 

(•)  Buck,  473. 
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1837.  shipi  these  pa3riiieiit8  would,  as  a  matter  of  coortey  go  to 
£z  Mrte  ^^^  discharge  of  the  first  part  of  the  accotint ;  and  they 
AppuEsr  would  therefore  be  placed  to  the  credit  of  Liversidae 
&  Crownskaw,  [Sir  George  Rate.  The  question  is, 
whether  you  have  accepted  the  continuing  partner  as 
your  debtor.]  There  was  an  adoption  by  Uverridge, 
at  the  dissolution  of  the  partnership,  of  all  the  joint 
debts ;  and  the  petitioners  continued  to  deal  with  him 
upon  that  footing. 

Mr.  Stcanston,  cantrd,  was  stopped  by  the  Court 

Sir  John  Cross,  (a) — This  is  a  mere  question  of  fiict 
Was  there  a  joint  estate  or  not?  Now  that  is  a  tkci, 
of  which  no  evidence  has  been  adduced  before  the 
Court  Neither  is  there  any  evidence,  that  the  peti- 
tioners ever  accepted  Liverridge  as  their  debtor.  On 
the  contrary,  it  would  appear  from  all  the  circumstances 
that  have  been  detailed,  that  the  petitioners  wished  to 
keep  their  hold  against  the  other  partner,  Craumshaw. 
If  the  petitioners  entertain  any  doubt  as  to  the  exist* 
ence  of  a  joint  estate,  they  may  have  an  inquiry,  if  they 
desire  it. 

Sir  George  Aose. — The  point  we  have  here  to 
decide  is  nothing  more  nor  less,  than  whether  the  peti- 
tioners have  accepted  the  continuing  partner  as  (heir 
separate  debtor.  Now,  the  only  statement  that  has 
been  relied  on  to  establish  this  fact  is,  that  the  peti- 
tioners called  the  attention  of  the  continuing  partner  to 
the  state  of  the  account.    But  what  is  the  account,  tc 
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which  his  attention  was  directed?     The  account  is  with        1837. 
both  these  partners ;  and  the  petitioners  expressly  state       ^^    ^^ 
it  was  a  continuing  account^  without  any  rest.     I  think      Af*"!^^ 
the  petitioners  have  shown  no  ground  to  establish  their 
right  to  prove  this  joint  debt  against  the  separate  estate 
o{  Liversidge. 

Petition  dismissed^  with  costs. 


Ex  parte  Phipps. — In  the  matter  of  Charles  Forster.  ^     .  ,    „  .. 

July  15. 

This  was  the  petition  of  a  creditor  to  annul  the  fiat,  A  mere  dealing 
on  the  ground  that  the  bankrupt  had  not  committed  an  tion  bills  will 
act  of  bankruptcy^  and  that  he  was  not  a  trader.  a  trading  at  a 

It  appeared,  that  the  bankrupt  had  been  clerk  to  an  morelnpelially, 
attorney;  that  he  lived  in  Portsmouth  Chambers,  Lin-  pj<^f{hart^°^ 
coin's  Inn  Fields,  and  afterwards  at  Kingsbury,  near  Jountin*^house 
Willsden;  that  the  docket  was  struck  against  him  by  orcapitolfor 

'  o  ^   carrying  on  the 

his  own  brother,  and  that  the  fiat  described  him  as  a  alleged  bu- 

sinesA,  and  no 

bill-broker;  but  the  only  evidence  of  his  trading  as  a  particulars  are 

given  of  any  ono 

bill-broker  consisted  in  the  affidavits  of  the  bankrupt's  bill  alleged  to 
brother,  and  two  other  persons,  who  swore  that  they  had  counted. 
firequently  given  him  bills  to  get  discounted,  and  that 
he  had  handed  over  the  proceeds  to  them;  but  there 
was  no  statement,  that  any  of  his  employers  had  paid 
him  any  commission  for  getting  bills  discounted. 


Mr.  Bethelly  in  support  of  the  petition.  It  is  admitted 
by  the  petitioning  creditor,  that  the  fiat  was  issued  with 
the  concurrence  of  the  bankrupt,  so  that  the  present 
must  be  considered  as  a  fiiendly  fiat.  But,  in  none  of 
the  affidavits  which  have  been  filed  on  the  other  side,  do 
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1837.  they  state  what  the  act  of  bankruptcy  was,  on  which  the 
EzDute  adjudication  proceeded.  Now,  as  the  petitioner  chal- 
Pbipps.  lenges  the  act  of  bankruptcy,  and  as  the  fiat  was  issued 
by  agreement  between  the  bankrupt  and  his  fiiends,  it  is 
essential  that  we  should  know  whether  the  act  of  bank- 
ruptcy was  committed  in  pursuance  of  that  agreement 
With  respect  to  his  trading  as  a  bill-broker, — it  is  very 
doubtful,  whether  such  a  trading  as  that  of  bill-broker 
is  known  to  the  bankrupt  law.  But  it  does  not  appear 
in  this  case,  that  the  bankrupt  had  any  office  or  place  of 
business,  for  the  purpose  of  carrying  on  this  alleged 
trade.  The  account  which  the  bankrupt  himself  pves 
of  his  trading  is,  that  his  brothers  came  to  him  with 
bills  to  get  discounted ;  without  specifying  what  commis- 
sion he  charged  on  those  occasions,  or  the  names  of  the 

persons  who  discounted  the  bills.  [He  was  then  stopped 
by  the  Court.] 

Mr.  Stvanston,  and  Mr.  Goodeve,  for  the  petitioning 
creditor.  It  has  been  contended  by  the  other  side,  that 
it  is  doubtful  whether  a  bill-broker  can  be  made  a  bank- 
rupt. [Sir  George  Rose,  There  is  no  question  but  that 
a  bill-broker  is  a  trader,  within  the  meaning  of  the  bank- 
rupt law.]  Then  the  only  question  will  be,  as  to  the 
bond  fide  dealing  of  the  bankrupt,  as  a  bill-broker.  We 
have  an  affidavit  which  states,  that  the  deponent  has 
known  the  bankrupt  for  the  last  three  years,  as  a  bill- 
broker  ;  that  he  has  resided  at  Kingsbury  for  the  last 
nine  months,  as  a  bill-broker ;  and  that  the  deponent  has 
frequently  given  him  bills  to  get  discounted.  [Sir  G. 
Rose.  Does  the  affidavit  state,  that  the  bankrupt  sought 
his  livelihood  as  a  bill-broker,  as  others  of  the  same 
trade  usually  do?]    That  allegation  is  in  the  deposition 
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of  trading,  made  before  the  Commissioners.    [Sir  G.        1837. 
Rose.  In  a  case  like  this,  the  affidavit  to  prove  the  party       J!^^^ 
a  trader,  should  state  it  too.]     Then  there  is  the  affi-       Puipps. 
davit  of  the  bankrupt's  brother,  and  of  another  person, 
that  they  have  frequently  given  the  bankrupt  bills  to 
get  discounted,  and  that  he  has  handed  over  to  them  the 
proceeds. 

Mr.  Anderdon  appeared  on  behalf  of  the  bankrupt. 

Sir  John  Cross  (a). — The  assignees  of  the  bank- 
rupt, it  seems,  do  not  think  fit  to  appear.  The  al« 
leged  trading  in  this  case,  as  stated  by  all  the  witnesses, 
is  the  business  of  bill-hrokingy  which  is  carried  on  by 
an  attorney's  clerk  at  a  village  seven  miles  from 
London.  The  aflUdavit  of  the  petitioning  creditor  ap- 
pears to  me  to  furnish  a  clue  to  this  case.  He 
states,  that  he  knew  the  bankrupt  by  no  other  de- 
scription than  that  in  the  fiat ;  and  that  his  debt  arose 
on  two  bills  of  exchange,  one  drawn  by  the  bankrupt 
on  the  petitioning  creditor,  and  the  other  drawn  by  the 
petitioning  creditor  on  the  bankrupt.  Now  this  ex- 
change of  acceptances  would  imply  that  the  bankrupt 
dealt  more  in  accommodation  bills,  than  in  discounting 
bills  as  a  bill-broker ;  for  the  particulars  of  no  one  bill 
are  given,  which  was  discounted  by  the  bankrupt,  nor 
what  was  the  amount  received  by  a  customer  upon  any 
one  specified  bill.     There  was,  no  doubt,  large  dealing  in 

• 

accommodation  bills ;  but  there  is  not  any  evidence  of 
trading  as  a  bill-broker,  within  the  proper  signification 
of  that  term.  There  is  no  proof  of  the  bankrupt  having 
liad  any  oflSce  or  counting-house  for  the  purpose  of 

(a)  Ertkinft  C.J.  was  absent. 
VOL.  II«  K  K 
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1837.  carrying  on  this  alleged  business^  nor  of  his  having  pos- 
Ex  parts       sessed  any  capital  to  enable  him  to  discount  bills.     It  is 

Puiprs.  pretty  clear,  I  think,  that  the  trading  set  up  was  a 
fictitious  trading,  and  that  it  was  concerted,  as  well 
as  the  fiat,  between  the  bankrupt  and  the  petitioning 
creditor. 

Sir  George  Rose. — It  cannot  be  disputed,  I  think, 
that  an  actual  trading  as  a  bill-broker  would  be  a  trading 
within  the  provisions  of  the  Bankrupt  Act.  But  then 
there  must  be  evidence,  that  the  bankrupt  carried  on 
such  business  for  the  purpose  of  getting  his  livelihood, 
as  a  bill-broker.  It  is  not  because  some  of  the  witnesses 
in  this  case  choose  to  give  a  character  to  certain  trans- 
actions, that  the  Court  is  bound  to  adopt  their  construc- 
tion of  them.  Whether  the  bankrupt  carried  on,  bond 
Jide,  the  business  of  a  bill-broker,  or  not,  is  for  the  Court 
to  decide,  upon  the  whole  evidence  adduced  before  it  of 
the  bankrupt's  dealings.  Now,  I  do  not  find  it  stated 
any  where  what  was  the  amount  of  the  bankrupt's  annual 
profits  in  that  business,  which  in  one  of  the  afiidavits  is 
said  to  have  been  so  continually  increasing;  nor  are  the 
particulars  given  of  any  one  bill  alleged  to  have  been  dis- 
counted by  him.  I  really  think,  that  any  one  must  feel 
that  the  bankrupt  law  would  be  carried  to  a  mischievous 
extent,  if  it  was  to  be  made  to  include  within  its  pro- 
visions a  party  employed  as  clerk  to  a  solicitor,  and 
dealing  in  the  manner  this  bankrupt  is  stated  to  have 
done. 

Sir  John  Cross. — In  the  observations  I  have  made 
upon  this  case,  I  do  not  wish  it  to  be  implied,  that  the 
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witnesses  have  sworn  what  they  knew  to  be  wrong;  but  1887. 

I  think;  that  they  were  actuated  by  a  mistaken  notion  of  -g^     ^^ 

what  constituted  a  trading  as  a  bill-broker.  Phipps. 

Fiat  annulled,  with  costs. 


HER  MAJESTY'S  WARRANT, 
In  consequence  of  the  demise  of  his  late  Majesty  King     Gray't  Inn 

Hali, 

William  the  Fourth,  it  became  necessary  to  renew  the  July  18, 
Royal  Warrant,  under  the  3  &  4  Will.  4.  c.  47.  s.  7., 
authorieing  any  one  or  more  of  the  Judges  of  the  Court 
of  Bankruptcy  to  exercise  the  same  power,  as  by  the 
1  8c  2  Will.  4.  c.  56.  are  given  to  any  three  of  the 
Judges  thereof.  This  day,  therefore,  the  warrant  for 
that  purpose,  under  the  sign  manual  of  her  present 
Majesty  Queen  Victoria,  was  delivered  by  the  Chief 
Judge  to  the  Registrar,  who  read  the  same  aloud  in 
Court ;  upon  which  it  was  ordered  to  be  filed  of  record. 


Ex  parte  Sayer. — In  the  matter  of  Wright.  Gray*t  inn 

Hall, 
rw%  1  J^h  ^8* 

IHIS  was  the  petition  of  a  party  to  annul  the  fiat,  on  where  a  party 
the  ground  of  a  concerted  act  of  bankruptcy,  and  a  bad  ^SuT^af  on 
petitioning  creditor's  debt.  ft^udSenfift* 

of  bankruptcy, 
and  the  circum- 
stances of  the  case  induced  a  strong  suspicion  that  it  was  in  eflect  the  petition  of  the  bankrupt 
himself,  and  that  he  was  a  party  to  the  fraud, — the  petition  was  dismissed,  with  costs. 
An  uncertificated  bankrupt  may  present  a  petition  in  the  matter  of  another  bankruptcy. 
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1887. 


£z  parte 
Sayzr. 


annul  is  not^  in  fact,  the  petition  of  the  party  to  the 
fraud.  The  bankrupt  cannot  be  heard  in  another  namei 
on  a  petition  to  supersede.  There  is  another  essential 
question  in  this  case^  and  that  is,  whether  the  petitioner 
is  a  creditor  of  the  bankrupt;  and  the  very  circumstance  of 
his  being  an  uncertificated  bankrupt  would  serve  to  create 
a  suspicion,  that  he  was  not  a  bond  fide  creAitox*  If,  how- 
ever, it  is  apparent  to  the  Court,  that  the  party  concoct- 
ing the  fVaud  is  in  reality  a  petitioner,  the  Court  cannot 
then  interfere.  From  the  statements  in  the  petition,  it 
appears,  that  the  bankrupt  first  concerts  a  composition, 
then  a  bankruptcy,  and  then  tries  to  get  out  of  bank* 
ruptcy*  What  is  the  necessary  inference  firom  the  bank- 
rupt's own  conduct,  but  that  he  is  in  truth  the  party  pre- 
senting this  petition  !  The  Court  cannot  interfere,  for  Ae 
relief  o{  the  very  party  to  the  firaud.  I  cannot  help  cm- 
pressing  my  strong  opinion,  that  this  is  not  the  petition 
of  the  party  by  whom  it  professes  to  be  presented,  but 
the  petition  of  the  bankrupt  himself. 


Petition  dismissed,  with  costs. 


Qmri  of  Cam' 

miuioners, 

July  26. 

A  Coromis- 
tioDer  cannot 
adjudicate  on  a 
fiat  issued 
against  an  un- 
certificated 
bankrupt. 


In  the  matter  of  Chambers. 

In  this  case  a  creditor  sued   out  a  fiat   against 
Chambers,  who  had  not  obtained  his  certificate  unc 
former  commission,  which  had  been  issued  against 
On  a  petition  by  Mr.  Chambers  to  supersede  that 
missioui  which  was  presented  to  the  then  Lords  Cc 
sioners  of  the  Great  Seal,  an  issue  at  law  was  direi 
ascertain  the  fact,  whether  Mr.  Chambers  had  cor 


CASES  IN  BANKRUPTCY-  495 

an  act  of  bankruptcy.  The  trial  came  on  in  the  Court  1837. 
of  Common  Pleas^  at  the  sittings  before  Michaelmas  , 
Term  1836;  but  before  the  case  went  to  the  jury,  a  Chambbbs. 
compromise  took  place;  his  assignees  agreeing,  with 
the  consent  of  the  creditors,  to  pay  him  23,000/.,  upon 
condition  of  his  submitting  to  the  commission,  and 
taking  no  more  steps  to  impeach  its  validity.  Of  this 
sum,  however,  no  less  than  13,000/.  was  to  be  applied 
in  discharge  of  the  costs  which  Mr.  Chambers  had 
incurred  in  various  suits  at  law,  and  other  legal  proceed- 
ings, for  the  purpose  of  upsetting  the  commission ;  and 
the  balance  only  of  10,000/.  was  to  be  actually  paid  to 
Mr.  Chambers  himself.  The  parties  obtained  the  sanction 
of  the  Lord  Chancellor  to  this  arrangement ;  and  his 
Lordship  afterwards,  upon  the  application  of  Mr.  Cham^ 
bers,  ordered  the  sum  of  2000/.  to  be  paid  to  him  by  the 
assignees,  in  part  of  the  10,000/.,  to  provide  for  his 
immediate  necessities.  The  present  fiat  was  taken  out 
by  some  creditors,  whose  debts  were  contracted  subse- 
quent to  the  issuing  of  the  former  commission,  with 
a  view  to  get  possession  of  this  property.  It  was 
objected,  on  behalf  of  Mr.  Chambers,  that  the  fiat  was 
invalid,  as  he  was  an  uncertificated  bankrupt ;  and  that 
the  Commissioner,  therefore,  could  not  proceed  to  adju- 
dication. The  examination  of  the  witnesses,  and  the 
legal  arguments,  occupied  several  sittings  of  the  Court ; 
and  Mr.  Commissioner  Holroyd,  before  whom  the  matter 
was  argued,  took  time  to  consider  his  judgment. 

Mr.  Anderdon,  in  support  of  the  fiat,  cited  several 
cases  and  authorities,  which  are  commented  upon  by  the 
Commissioner  in  his  judgment. 
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1837.  Mr.  Commissioner  Holroyd,  this  day,  delivered  his 

In  re  judgment  as  follows : — 
Chambms.  There  are  three  questions  which  have  been  argued 
before  me  in  this  case,  and  which  I  have  to  decide, 
previous  to  proceeding  to  adjudicate  upon  the  fiat  now 
issued  against  Mr.  Chambers,  as  materially  affecting  the 
further  prosecution  of  such  fiat:  1.  Whether  a  fiat, 
issued  against  an  uncertificated  bankrupt^  whose  effects 
are  vested  in  the  assignees  under  a  former  commission, 
be,  or  be  not,  null  and  void  at  law.  2.  Whether,  if  such 
a  fiat  be  void  at  law,  I  have  any  authority  to  proceed  to 
adjudicate  upon  it,  when  it  is  evidenced  by  matter  of 
record  in  this  Court  to  be  against  a  person  who  is  at 
this  time  an  uncertificated  bankrupt  under  a  former 
commission,  and  whose  effects  are  still  vested  in  the 
assignees  under  that  commission.  3.  Whether,  from 
some  arrangement  which  has  taken  place  between  Mr. 
Chambers  and  his  assignees  under  the  former  commis- 
sion, sanctioned  by  the  Lord  Chancellor,  Mr.  Chambers 
has  an  equitable  right  to  property  against  his  creditors 
under  the  former  commission,  which  might  be  made 
available  to  subsequent  creditors  under  a  new  fiat,  so  as 
to  render  the  new  fiat  a  valid  proceeding. 

Upon  the  first  point,  I  consider  it  clear  and  settled,  that 
a  second  commission,  under  the  circumstances  I  have 
stated,  is  absolutely  void  at  law.  The  cases  upon  this  point 
are  numerous,  and  of  the  greatest  authority,  consisting  of 
decisions  of  some  of  the  most  eminent  Judges,  both  of  the 
Equity  and  Common  Law  Courts.  The  point  was  decided 
by  the  Court  of  King's  Bench  in  the  case  of  TiU  v. 
Wilson  (a),  after  much  consideration ;  but  that  case,  and 

(a)  7  Bam.  k  CreM.  684. 
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most  of  the  other  cases  upon  the  subject;  arc  more  1837. 
particularly  referred  to  by  Lord  Tenterden,  in  deliver-  ^'^ 
ing  the  judgment  of  the  Court  in  Fowler  v.  Coster  (a),  Chambers. 
which  case  was  brought  before  the  Court,  in  order  to 
have  the  decision  in  Till  v.  Wilson  reviewed,  and  in 
which  the  Court  took  time  to  consider  of  their  judgment. 
His  Lordship  says,  *'  This  was  an  application  to  dis- 
charge the  defendant  out  of  custody,  on  the  126th  section 
of  the  last  Bankrupt  Act,  6  Geo.  4.  c.  16.,  he  having 
obtained  his  certificate  of  conformity  under  a  commis* 
sion  issued  since  that  act  took  effect.  It  appears,  that 
this  was  a  third  commission  against  him,  and  that  he 
did  not  pay  15s.  in  the  pound  under  the  second  commis- 
'  sion,  the  second  and  third  commissions  having  both 
issued  after  the  statute  6  Geo.  4.  took  effect.  On  this 
ground  his  discharge  was  opposed,  under  the  127th 
section;  and  it  was  contended,  that  the  third  commission 
was  altogether  void,  and  must  be  so  treated  in  a  Court 
of  Law.  On  the  other  side,  it  was  contended,  that  the 
commission  was  voidable  only,  and  that  by  the  Great 
Seal ;  and  must,  until  superseded,  be  considered  as  valid 
in  a  Court  of  Law,  the  certificate  being,  by  the  act, 
made  evidence  of  the  trading,  bankruptcy,  commission 
and  other  proceedings  precedent  to  it.  It  appears  to  us, 
however,  that  by  these  words  the  certificate  is  only 
made  evidence  of  the  fact  of  issuing  the  commission, 
leaving  untouched  the  question  of  its  validity,  or  of  its 
effect,  and  the  manner  and  place  in  which  that  question 
may  be  decided.  There  are  cases  ill  which  it  has  been 
held  in  a  Court  of  Law,  that  no  effect  could  be  given  at 
law  to  an  existing  commission  against  an  uncertificated 

(a)  10  Bain.  &  Cress,  427. 
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1 837.  bankrupt.  Such  was  the  case  of  MarUm  y.  OHata  (a), 
j^  ^  where  a  second  commission  issued  a  few  months  after  a 
CiuiftsiM.  fonner,  under  which  the  bankrupt  had  not  obtained 
his  certificate.  An  application  was  made  to  the  Court  to 
enter  an  exaneratwr  on  the  bail-piece,  on  the  ground 
that  the  certificate  would  entitle  the  bankrupt  to  his 
discharge,  if  surrendered.  The  debt  for  which  he  was 
sued  was  contracted  before  the  first  commission.  The 
application  was  refiised  on  two  grounds — Ist,  that  the 
bankrupt  would  not  be  entitled  to  his  discharge^  be* 
cause,  says  Lord  Mansfield^  an  uncertificated  bankrupt  is 
incapable  of  trading  or  contracting  for  his  own  benefit; 
all  the  property  he  acquires  belongs  to  hb  creditors;  if 
he  cannot  trade  for  himself,  he  cannot  be  the  object  of  a 
second  commission.  In  the  same  case,  Mr.  Justice 
Butter  says,  ''  I  take  it  to  be  perfectly  clear,  that  a 
second  commission  cannot  be  taken  out  against  an 
uncertificated  bankrupt,  and  for  this  reason — it  would 
be  entirely  idle  and  nugatory,  because  all  his  eflfects 
belong  to  hb  assignees  under  the  first"  The  (^unions 
which  have  been  given  in  other  cases  against  the  vali- 
dity at  law  of  such  a  commission  are  numerous,  and  of 
the  highest  authority.  Lord  Hardwichef  in  the  case 
Ex  parte  Praudfoot  (h);  Lord  Rasslyn,  in  JBx  parU 
Brown  (c);  Lord  Eldon,  in  several  subsequent  cases  (il); 
have  all  stated,  that  a  second  commission,  before  a  certi- 
ficate was  obtained  under  a  first,  was  void  at  law.  Lord 
Thurhw  appears  to  have  been  of  a  different  opinion. 
Ex  parte  HoUingswcrth  («) ;    and  Lord  Chief  Baron 

(«)  Cowper,  823.  (h)  1  Atk.  1^58.  (e)  2  Vfli.  isn.  67 

(J)  15  Ves.  114,  543;  16  Ves.  236,  473;  1  Rote,  B.  C.  136,  285;  f 
Rose,  B.  C.  26, 173. 
(e)  Co.  B.  L.  9. 
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Thampsau,  and  the  Court  of  Exchequer,  in  a  recent        1337. 
case,  Bretts  v.  Bilke  and  another  (a),  desired  the  ques-        >^^/-v 

In  re 

tion  to  be  stated  in  a  special  verdict ;  but  this  Court,  in  Cuambjui8. 
the  late  case  of  Till  v.  Wilson  (fi),  upon  a  consideration 
of  all  the  cases,  decided  that  a  separate  commission  was 
absolutely  void  at  law.  We  see  no  reason  to  depart  from 
that  decision ;  and  we  consider,  that  by  the  authorities 
above  referred  to  it  is  fully  settled,  that  the  Lord  Chan- 
cellor has  no  power,  under  the  bankrupt  statutes,  to 
issue  a  commission  for  the  purpose  of  distributing  effects, 
which  are  already  vested  in  assignees  under  a  prior  com- 
mission ;  and  tliat  such  commission  is  not  merely  nugatory, 
but  void.  A  third  commission  against  one  who  has  not 
paid  15«.  in  the  pound,  appears  to  us  to  be  equally  void/' 
Subsequently  to  the  case  of  Fowler  v.  Coster,  it  was 
decided,  in  Philips  v.  Hoptvood^c),  to  be  a  sufficient 
answer  to  an  action  by  assignees  of  the  bankrupt,  to 
prove  that  the  party  is  an  uncertificated  bankrupt  under 
a  former  commission  still  in  force,  and  that  on  that  oc- 
casion his  effects  were  duly  assigned ;  and  Lord  Tenter^^ 
den  says,  **  I  think  the  defendants  were  entitled  to  avail 
themselves  of  the  former  commission.  The  ground  of 
decision  in  Till  v.  Wilson,  and  in  Fowler  v.  Coster,  was, 
not  that  the  bankrupt  could  not  trade,  but  that  the  Lord 
Chancellor  had  no  authority  to  issue  a  subsequent  com- 
mission, while  the  effects  were  still  vested  in  the  as- 
signees under  the  former  one."  And  Mr.  Justice  Parke 
says,  "  The  commission  must  be  put  in,  and  its  validity 
is  matter  of  law,  open  to  examination .''  In  Nelson  v. 
Cherrell  (d),  it  was  decided  by  the  Court  of  Common 
Pleas,  that  a  second  commission  of  bankrupt  is  void, 

(a)  4  Price,  240.  (6)  7  Barn.  &  Cress.  684. 

(c)  1  Bam.  &  Adol.  619.  (d)  7  BiDg.  669. 
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while  a  former  one  remains  in  force ;  and  that  to  a  repli- 
cation in  trespass^  asserting  title  to  goods  under  a  first 
commission  still  in  force,  it  was  ill,  for  a  defendant 
(claiming  under  a  second  commission)  to  rejoin,  that  the 
goods  were  in  the  order  and  disposition  of  the  plaintiff 
by  the  permission  of  the  assignees  imder  the  first  com- 
mission, and  that  they  passed  to  the  defendant  by  as- 
signment under  the  second.  And,  on  the  counsel  at- 
tempting to  distinguish  this  case  from  the  preceding,  the 
Court  said  they  would  not  hold  the  commission  void  in 
one  case,  and  support  it  in  another ;  ^'  the  decision  of 
the  King's  Bench  is  quite  decisive  ;  and,  as  we  approve 
of  that  decision,  we  must  adhere  to  it."  And  when  the 
same  case  (a)  came  again  before  the  Court,  they  recognized 
the  correctness  of  the  above  decision. 

It  was  said  by  Mr.  Anderdon  in  the  course  of  his 
argument,  that  dissent  had  been  expressed  in  the 
Courts  of  Equity,  and  in  the  profession,  to  the  law 
and  dicta  of  the  very  eminent  and  learned  judges 
above  referred  to,  and  he  cited  the  case  of  Ex  parte 
Welsh  (b);  but  in  that  case  the  question  was  not, 
whether  a  second  commission  against  an  uncertificated 
bankrupt,  whose  effects  were  vested  in  the  assignees 
under  the  first  commission,  was  void  at  law, — but  whether, 
where  a  second  commission  issued  against  a  person,  who 
had  previous  to  the  first  commission  compounded,  the 
Lord  Chancellor  would  supersede  the  second,  because 
158.  in  the  pound  had  not  been  paid  under  the  first 
And  in  that  case  Lord  Chancellor  Brougham  says,  '^  The 
result  of  my  consideration  of  the  act  of  parliament  and 
the  cases,  and  particularly  of  the  cases  at  law,  is,  that  I 
cannot  adopt  the  opinion  (I  say  it  with  great  respect  to 
the  learned  judges)-^I  cannot  adopt  their  obiter  dicta  in 

(a)  8  Biog.  316.  (6)  I  Mont.  276. 
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those  cases."    Here,  from  what  follows,  his  Lordship        1337, 
was  evidently  alluding  to  that  part  of  the  judgment  of       ^^^/^ 
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the  Court  in  Fowler  v.  Coster  (a),  where  Lord  Tenterden  CiiAWBEns. 
says,  ''  A  third  commission  against  one,  whose  effects 
have  not  paid  15^.  in  the  pound,  appears  to  us  to  be 
equally  void ;"  that  is,  equally  void  with  a  second  com- 
mission against  an  uncertificated  bankrupt.  Evidently 
alluding  to  that.  Lord  Brougham  continues,  ''  I  cannot 
bring  my  mind  to  say,  that  the  Lord  Chancellor  has  not  the 
power  to  issue  a  third  commission  in  those  cases,  when  I 
do  not  find  the  power  is  limited  or  taken  away  by  the  act 
of  parliament."  The  question  in  that  case  arose  upon  the 
127th  section  of  the  Bankrupt  Act,  leaving  untouched  the 
question  now  before  the  Court.  Again,  it  appears  to  me  a 
very  different  question,  whether  the  Lord  Chancellor,  or 
the  Court  of  Review,  would,  as  a  matter  of  course,  super- 
sede a  second  commission  against  an  uncertificated  bank- 
rupt, from  that  which  I  have  to  determine  in  this  case ;  and 
therefore  I  consider  the  case  of  Ex  parte  Devas  (ft)  not 
applicable  to  the  present  question.  In  that  case  the 
Court  of  Review  decided,  that  they  would  not,  as  of  course, 
supersede  a  second  commission  against  an  uncertificated 
bankrupt,  on  the  application  of  the  assignees  under  the 
first.  Superseding  a  commission  or  fiat  is  at  all  times  a 
matter  of  discretion ;  refusing  to  supersede  does  not 
touch  the  question  of  the  legality  of  the  fiat ;  and  there 
may  be  various  reasons,  why  the  Court  should  not  super- 
sede a  second  fiat  against  an  uncertificated  bankrupt,  if 
in  prosecution, — amongst  others,  if  the  second  fiat 
be  absolutely  void  at  law,  there  is  a  remedy  at  law,  and 
it  seems  a  useless  proceeding  to  supersede  it ;  for,  with- 
out any  supersedeas,  every  thing  done  under  it  would,  in 

(a)  10  B.  &  Cr.  432.  (6)  1  Mont.  &  Ayr.  420 ',  4  Dea.  &  C.  366. 
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ment  said,  the  second  commission  is  not  void ;  it  is  the 
Chambebb.  assignment  which  is  void ;  and  in  this  he  is  supported 
by  a  dictum  of  Sir  O.  Rose  in  Ex  parte  Devas  (a)  ;  but 
all  the  cases  which  I  have  before  stated  decide,  that  the 
second  commission  is  void.  In  Phillips  v.  Hapwood{b) 
the  Court  said,  **  The  commission  must  be  put  in,  and 
its  validity  is  matter  of  law,  open  to  examination." 

But  the  point  which  I  have  now  to  decide  is,  in  efiect, 
whether  I  should  proceed  to  adjudicate  upon  an  illegal 
fiat ;  and  this  brings  me  to  the  second  question, — ^whether  I 
have  any  authority  to  proceed  to  adjudicate  upon  the  fiat 
now  issued  against  Mr.  Chambers,  which  is  evidenced  by 
matter  of  record  in  this  Court  to  be  against  a  person, 
who  is  at  this  time  an  uncertificated  bankrupt  under  a 
former  commission,  and  whose  eflfects  are  still  vested  in 
the  assignees  under  that  commission, — such  a  fiat  being 
void  at  law.  Considering  that  a  flat,  to  be  effectual, 
must  be  sustainable  in  a  Court  of  Law,  and  this  being 
both  a  Court  of  Law  and  Equity,  and  a  Commissioner 
sitting  alone  having  the  powers  of  a  Court  of  Law,  as  I 
shall  presently  show  more  fully, — and  considering  that  a 
fiat  void  in  one  Court  of  Law  must  be  equally  so  in  every 
Court  of  Law,— I  think  this  Court,  knowing  from  its  own 
records  the  circumstances  which  make  the  flat  void, 
ought  not  to  give  effect  to  it ;  and  if  I  were  to  proceed 
to  adjudicate  on  such  a  fiat,  I  think  I  should  be  usurping 
an  authority  which  I  do  not  possess.  Mr.  Anderdon 
referred  to  a  case  of  Ex  parte  Price  (c),  and  contended, 
upon  the  authority  of  that  case,  that  the  Court  ought  to 
proceed  to  adjudicate  against  Mr.  Chambers  on  the  pre- 

(a)  1  Mont.  &  Ayr.  435 ;  4  Dea.  &  C.  366. 

(6)  1  B.  k  Ad.  621,  622.  (c)  2  Glyn.  &  ^am.  161. 
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sent  fiat,  without  reference  to  the  previous  commiBsion  1837. 
existing  against  him.  In  that  case  a  commission  was  ^T^^ 
opened  against  A.,  B.,  and  C. ;  and  on  the  same  day  the  CnmBBRB. 
Commissioners  were  applied  to^  to  open  a  commission 
against  C.  They  received  the  proof  of  the  petitioning 
creditor's  debt^  trading,  and  act  of  bankruptcy ;  but  re- 
fused to  adjudge  C.  a  bankrupt  under  such  commission, 
having  on  the  same  day  opened  a  joint  commission 
against  A.,  B.,  and  C. ;  and  they  adjourned  the  further 
proceedings  under  such  separate  commission,  until  they 
should  have  received  the  directions  of  the  Court.  A  pe- 
tition was  presented  to  the  Lord  Chancellor,  stating, 
that  the  joint  commission  against  the  three  was  a  con- 
certed commission,  and  was  issued  for  the  purpose  of 
impeding  the  prosecution  of  the  other  commission,  and 
prayed  that  the  Commissioners  might  be  directed  to  pro- 
ceed under  the  commission  against  C.  The  Lord  Chan- 
cellor, upon  a  statement  of  the  facts  to  the  Court,  and 
without  any  argument,  stated  his  opinion  to  be,  that  the 
Commissioners  ought  to  proceed  under  the  several  com- 
missions as  they  might  be  brought  before  them ;  since  it 
was  impossible  for  them  to  know  beforehand  which 
would  in  the  result  be  available.  That  case  appears  to 
be  very  different  from  the  present ;  and  the  reason  given 
by  the  Lord  Chancellor  for  his  opinion  seems  to  me  to 
render  it  inapplicable  to  that  now  before  the  Court.  In 
that  case,  the  application  to  open  both  commissions  was 
on  the  same  day;  no  assignees  had  been  chosen  under 
the  first,  and  no  assignment  appears  to  have  been  made 
of  the  bankrupt's  estate ;  and,  as  the  Lord  Chancellor 
states,  the  Commissioners  could  not  know  beforehand 
which  commission  would  be  available.  In  the  present 
case,  the  commission  against  Mr.  Chambers  issued  in 
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1837.  November  1825;  various  attempts  have  beea  made  to 
^"^^^^  dispute  the  commissiony  but  it  still  exists  as  a  valid  com- 
CnAMBUf.  mission;  and  this  is  within  the  judicial  knowledge  of  this 
Court ;  for  it  appears^  as  matter  of  record  in  this  Courts 
that  Mr.  Chambers  is  at  present  an  uncertificated  bank- 
rupt, and  that  all  his  estates  are  vested  in  the  assignees 
under  the  former  commission.  In  some  respects,  too, 
Her  Majesty's  Commissioners  of  the  Court  of  Bank- 
ruptcy are  in  a  different  position  from  the  former  Com- 
missioners of  Bankrupt,  who  acted  solely  under  a  com- 
mission from  the  Lord  Chancellor ;  for, — in  addition 
to  the  powers  vested  in  former  Commissioners,  which 
were  given  to  the  Commissioners  of  the  Court  of  Bank- 
ruptcy by  the  act  establishing  the  Court, — by  an  act  of 
parliament  recently  passed,  5  &  6  WilL  4.  c  29.  s.  35., 
after  making  the  Court  of  Review  and  the  two  Subdivi- 
sion Courts,  Courts  of  Record,  it  is  further  enacted,  that 
every  Judge  or  Commissioner  of  the  Court  of  Bank* 
ruptcy,  sitting  alone,  and  acting  in  execution  of  the  duties 
imposed  upon  him  as  such  Judge  or  Commissioner,  shall 
have,  use,  exercise,  and  enjoy  all  the  powers,  rights, 
privileges,  and  exemptions  of  a  Court  of  Record ;  then 
follows  a  proviso  limiting  the  power  of  fining  or  commit- 
ting for  contempt.  Can  I,  as  a  judicial  functionary  of 
this  Court,  with  the  powers  above-mentioned,  shut  out 
evidence  to  show  that  the  fiat  is  illegal  ?  I  think  that  I 
am  bound,  in  proceeding  upon  the  present  fiat,  to  take 
notice  of  what  is  proved  and  brought  to  my  judicial 
knowledge,  as  matter  of  record  in  this  Court. 

Again,  as  to  the  authority  to  act  under  the  present  fiat, 
suppose  the  law  "  that  a  second  fiat  against  an  uncertifi- 
cated bankrupt  was  void  at  law"  arose  from  an  express  en- 
actment to  that  effect, — ^would  a  fiat  issued  under  such  cir- 
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cumstances  give  this  Court,  which  is  a  Court  both  of  1837. 
Law  and  Equity,  and  bound  to  know  what  the  law  is,  j^  ^ 
any  authority  to  proceed  upon  it,  when  too  the  circum-  Ciumbehs. 
stances  which  make  a  fiat  a  nullity  are  matters  of  record 
in  this  Court  ?  Or,  suppose  a  person,  against  whom  a  fiat 
issues,  is  proved  to  the  Court  (before  adjudication)  to  be  an 
in&nt — the  law  being  that  a  fiat  against  an  infant  is  void, 
and  not  merely  voidable; — could  the  Court,  knowing  that 
to  be  the  law,  properly  adjudicate  against  such  a  person  ? 
Or,  suppose  the  party  against  whom  a  fiat  issues  to  die 
before  adjudication,  could  the  Court  adjudicate?  I  think 
not.  Again,  could  the  Court  commit  a  person  for  refus- 
ing to  answer,  under  a  fiat  which  appears,  by  matter  al- 
ready recorded  in  this  Court,  to  be  illegal  ?  I  think  not. 
How,  then,  can  the  Court  be  called  upon  to  proceed 
upon  the  present  fiat  ?  What  difference  would  there  be 
in  adjudicating  a  person  a  bankrupt,  who  is  not  proved 
to  be  a  trader,  from  an  adjudication  against  a  person 
who,  from  matter  already  recorded  in  the  Court,  cannot 
by  law  be  the  object  of  a  second  fiat?  Would  it  not  be 
assuming  a  jurisdiction,  which  the  Court  has  not, — and 
might  not  each  proceeding  be  considered  as  coram  non 
judicef  It  was  said  by  Mr.  Anderdon,  that  a  fiat  is  a 
matter  of  right.  I  admit  that  it  is  so,  provided  it  be 
against  a  trader,  within  the  meaning  of  the  bankrupt 
laws;  but  could  the  Chancellor  issue  a  fiat  against  a 
person,  stating  on  the  face  of  it  that  such  person  was  an 
imcertificated  bankrupt,  and  that  his  effects  were  vested 
in  his  assignees  under  a  former  commission,  and  that, 
being  such  uncertificated  bankrupt,  he  traded — would 
such  a  person  be  a  trader,  within  the  meaning  of  the 
bankrupt  laws  ?  I  think  not ;  and  it  seems  to  me,  that 
what  is  meant  by  the  Courts  of  Common  Law  in  the 

VOL.  II.  L  L 
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1837.  cases  I  have  cited, — where  it  is  said,  that  the  Lord  Chan- 
In  re  cellor  has  no  power  to  issue  a  commission  against  an 
CwAHBEns.  uncertificated  bankrupt,  whose  effects  are  vested  in  as- 
signees under  a  former  commission, — is,  that  a  fiat  when  " 
shown  to  be  issued  against  such  a  person,  though  pur- 
porting on  the  face  of  it  to  be  against  a  trader,  must  be 
treated  as  a  nullity.  In  the  case  of  £x  yatte  Free- 
man (a)  Lord  Chancellor  Eldon  said,  he  had  given  di- 
rections that  in  future  a  second  commission  should  not 
be  sent  to  him,  without  a  note  of  what  had  been  done  in 
the  first.  If  this  course  were  adopted,  it  would  proba- 
bly prevent  the  issuing  of  a  second  commission,  under 
circumstances  like  the  present. 

Again,  the  adjudication  may  be  said  to  be  matter  of 
right,  provided  the  requisites  are  proved  to  sustain  it 
— that  is,  a  trading,  the  petitioning  creditor's  debt,  an 
act  of  bankruptcy, — and  there  be  no  evidence  to  in- 
validate such  testimony.  But  the  trading  must  be  such 
a  trading,  as  is  within  the  contemplation  of  the  bank- 
rupt laws  ;  and  if,  in  opposition  to  the  primd  facie  case 
of  the  petitioning  creditor,  it  appear  from  the  records 
of  the  Court,  or  from  other  testimony,  that  the  per- 
son could  not  be  a  trader,  as  on  the  ground  of  infancy, 
or  being  an  uncertificated  bankrupt,  and  his  effects 
vested  in  assignees  under  a  former  commission,  I  cannot 
think  the  Court  has  authority  to  adjudicate  under  such 
circumstances. 

It  has  been  said,  that  no  inconvenience  could  result 
from  my  adjudicating  on  the  present  fiat ;  but  if  I 
were  called  upon  to  decide  this  question,  on  the  aryu- 
menlutn  ah  inconvenientif  which  is  an  argument  entitled 
to  great  weight,  I  should  think  the  preponderance  of 
inconvenience  much  against  my  adjudicating.     Would 

(a)  1  Vcs.  &  B.  44. 


CASES  IN  BANKRUPTCY.  607 

it  be  no  inconvenience  to  act  upon  an  usurped  authority,  1^37. 
and  thereby  necessarily  subject  different  parties,  particu-  j^  ^ 
larly  the  official  assignee,  to  great  risk  and  liability,  as  CuAUMRg. 
well  as  introducing  much  litigation  and  expense?  Since 
the  establishment  of  the  Court  of  Bankruptcy,  the  Com- 
missioners have  endeavoured  to  make  the  bankrupt  laws 
work  well  for  the  public ;  but  there  are  many  imperfec- 
tions and  anomalies  in  that  law,  which  are  beyond  the 
control  of  the  Commissioners ;  and  in  no  case  is  the 
state  of  the  law  to  be  more  lamented  than  in  that  of  Mr. 
Chambers.  Is  it  not  most  grievous,  that  the  state  of  the 
law  should  be  such  as  to  allow  of  litigation  for  nearly 
twelve  years,  and  an  expenditure  of  nearly  70,000/.,  to 
ascertain  whether  Mr.  Chambers  committed  an  act  of 
bankruptcy  between  the  1st  of  November  and  the  19th 
day  of  November  18S5  ?  Surely  the  Court  should  pause 
in  such  a  case,  on  the  ground  of  inconvenience,  and  for 
the  sake  of  all  parties,  to  give  effect  to  a  proceeding 
(unless  bound  by  law  so  to  do),  which  must  of  necessity 
add  to  the  mass  of  litigation  and  expenditure  already  in- 
curred. 

On  the  third  point,  I  think  the  arrangement  which 
has  taken  place  between  Mr.  Chambers  and  his  assig- 
nees under  the  former  commission,  sanctioned  by  the 
Lord  Chancellor,  and  followed  by  an  Order  of  the 
Lord  Chancellor  for  the  payment  to  Mr.  Chambers  of  a 
certain  sum  out  of  his  estate,  upon  the  performance  of  a 
condition  "precedent  by  Mr.  Chambers^  which  has  not 
been  complied  with,  does  not  give  Mr.  Chambers  such  a 
right  to  property  against  his  creditors  under  the  former 
commission,  as  can  be  made  available  to  subsequent 
creditors  under  a  new  fiat,  so  as  to  render  the  new  fiat  a 
valid  proceeding.    The  general  rule  of  law  is,  that  an 

ll2 
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1837.  uncertificated  bankrupt  can  have  no  assignable  property. 
^^^^^  The  assignees,  or  a  portion  of  the  crecUtors,  cannot  bind 
Cbamberi.  the  creditors  at  large ;  and  it  is  competent  for  any  one  of 
the  creditors  to  compel  the  assignees  to  put  the  law  in 
force,  and,  if  they  refuse,  to  apply  for  their  removal.  All 
the  creditors  not  being  estopped,  the  bankrupt  would 
only  acquire,  as  against  his  creditors,  a  defeasible  pro- 
perty, which  any  dissenting  creditor  might  at  any  time 
put  the  assignees  in  motion  to  reclaim.  This  was  fiiUy 
decided  in  the  case  of  Nias  v.  Adamsan  (a),  and  several 
other  cases  therein  referred  to.  It  seems  to  me,  that  an 
uncertificated  bankrupt  can  have  neither  a  legal,  nor 
equitable  title,  properly,  against  any  dissentient  creditor 
under  the  commission ;  and  therefore  in  this  case,  I  think, 
the  bankrupt,  Mr.  Chambers,  has  no  property,  or  title  to 
property,  which  can  be  made  available  under  the  fiat  now 
issued. 

I  am  therefore  of  opinion,  that  I  ought  not  to  ad- 
judicate Mr.  Chambers  a  bankrupt,  under  a  fiat,  which 
appears  to  mc,  from  evidence  on  record  in  this  Court,  to 
be  void  at  law.  I  may  state  one  further  reason  against 
my  adjudicating.  The  supposed  trading  in  this  case  by 
Mr.  Chambers  was  for  a  short  period  after  the  former 
commission — namely,  up  to  tlie  end  of  June  1826;  the 
former  commission  being  in  November  1825.  The  act 
of  bankruptcy  is  recent,  by  lying  in  prison.  Now, 
though  I  am  aware,  that  it  has  been  held  that  a  fiat  may 
be  supported  on  an  act  of  bankruptcy,  committed  after  a 
person  has  ceased  to  trade, — yet  I  very  much  doubt,  whe- 
ther a  person  carrying  on  a  trade  for  a  very  short  period 
after  the  issuing,  and  during  the  existence,  of  a  previous 
commission,  and  having  for  many  years  ceased  altogether 
to  trade  in  any  way,  can  be  deemed  a  trader^  within  the 

(a)  3naro.&  Aia.225. 
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meaning  of  the  act  of  parliament.  Here,  there  is  no  1837. 
trading  for  the  last  eleven  years.  In  a  late  case  of  Bel'  jj,  j^ 
ton  V.  Hodges  (a),  Lord  Chief  Justice  Tindal,  in  deliver-  Chambe.s. 
ing  the  judgment  of  the  Court,  after  time  taken  to 
consider,  says — "  The  statute  6  Geo.  4.  c.  16.  after  de- 
scribing the  particular  callings  and  occupations  which 
shall  be  considered  to  constitute  a  trading  within  the 
statute,  proceeds  to  enact,  that  all  such  traders,  who  shall 
commit  certain  acts  therein  enumerated,  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy.*'  A 
trading,  therefore,  by  the  party  at  the  time  the  act  is 
committed,  is  one  of  the  conditions,  upon  which  such  act 
receives  its  character  of  an  act  of  bankruptcy;  and  it  is 
only  against  such  a  trader,  that  the  Chancellor  has  juris- 
diction to  issue  the  commission ;  and  in  Surtees  v.  £//i- 
8on  (a)  Parksy  J.  says  (alluding  to  the  cases  of  Meggott 
V.  Mills,  and  Ex  parte  Bamford),  '^  I  think  those  cases 
decided  nothing  more,  than  that  the  trading  and  act  of 
bankruptcy  need  not  be  contemporaneous." 

(a)  9  Bing.  365.  (6)  9  Barn.  &  Cr.  753. 


Ex  parte  Jean  Francois  Guillebert  and  VicToit 
GuiLLEBERT. — In  the  matter  of  James  Henry  Trye 
and  Samuel  Lightfoot.  iu^nTand' 

^  November  14, 

This  was  the  petition  of  a  creditor,  for  liberty  to  prove  G..  a  merohaDt 

,      ,  at  Calais,  em* 

a  debt,  under  the  following  circumstances :  ploys  T.  as  bis 

agent  in  Eng- 
land, to  sell,  invest,  and  exchanffe  bullion,  money,  and  securities,  whicb  G.  transmits  to  bim 
from  France.  In  the  cour^  of  their  correspondence,  T.  proposes  that  it  would  be  better  if  be 
kept  a  debtor  and  cr^itor  account  of  interest  at  61,  per  cent.,  with  respect  to  any  balance  due 
from  one  to  the  other;  to  which  proposal  G.  by  letter  agrees.  T.  becomes  bankrupt,  when  a 
large  balance  is  due  from  him  to  G.  for  principal  and  interest  at  61.  per  cent. 

Qtkere,  Whether  this  is  a  French,  or  an  English  contract ;  and  if  an  English  contract,  whe- 
ther the  proceeds  of  the  bullion  &c.,  in  the  hands  6f  T.,  can  be  considered  a  loan  of  money, 
so  aa  to  come  within  the  penalties  of  the  Usury  Act. 

An  iMue  directed  as  to  the  latter  question  -,  duffnt.  Sir  J*  Crou, 


510  CASES  IN  BANKRUPTCY. 

1897.  The  bankrupU  were  extensive  dealers  in  bullion  and 

Ex  parte  foreign  exchange^  and  also  bill  and  money  agents  in 
widMiotber!  London.  The  petitioners  carried  on  business  in  co- 
partnership under  the  firm  of  Guillebert  &  Son,  as 
bankers,  and  bullion  and  money  and  exchange  mer- 
chants, at  Calais,  transacting  such  business  by  means  of 
agents  in  the  difierent  capitals  of  Europe,  to  whom  they 
from  time  to  time  transmitted  money,  bills,  and  bullion, 
with  directions  as  to  the  mode  of  investing  and  dealing 
with  the  same ;  and  their  agents  charged  a  commission 
upon  each  of  these  transactions.  From  the  year  1818, 
the  petitioners  employed  the  bankrupts  as  their  agents 
for  carrying  on  such  business  in  London,  transmitting  to 
them  various  parcels  of  bullion,  bills  of  exchange,  and 
other  pecuniary  property,  to  be  sold  and  invested  for  the 
petitioners.  As  the  state  of  the  money  market  frequently 
varied  materially  in  the  interval  between  the  transmission 
and  the  receipt  of  the  instructions  of  the  petitioners, 
they  permitted  the  bankrupts  to  exercise  a  discretionary 
power,  and  delay  the  selling  or  investing  the  money, 
bullion,  or  bills  transmitted  to  them,  until  the  state  of  the 
market  should  render  such  sale  or  investment  desirable, 
or  until  they  had  communicated  with  the  petitioners. 
And  the  bankrupts  also  occasionally  made  purchases  of 
money,  bullion,  or  bills  for  the  petitioners,  to  a  greater 
amount  than  the  value  transmitted  to  them. 

In  the  year  1819  the  elder  of  the  petitioners  addressed 

a  letter  to  the  bankrupt  as  follows  : 

"  Calais,  23d  April  1819. 

Please  to  send  me  a  statement  of  my  account  made  up 

to  the  end  of  this  month,  and  should  be  glad  if  you 

would  add  to  it  a  mutual  account  of  interest  at  61.  per 

cent,  per  annum. 

Messrs.  J.  H.  Tryt  k  Co.  (Signed)  QvXOeUnr 
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In  answer  to  this  letter,  the  bankrupts  wrote  as  fol-        1837. 
lows: —  J"^*^ 

£x  parti 
**  London,  4th  May  1819.  and  aootber. 

With  regard  to  the  interest,  which  you  requested 
might  be  calculated  on  the  account  at  the  rate  of  6/.  per 
cent.,  we  made  a  rough  sketch  of  it  in  our  accounts,  but 
as  the  balance  merely  amounted  to  a  trifle  in  our  favour, 
we  do  not  in  the  statements  now  sent  furnish  the  parti- 
culars. In  future,  it  would  be  better  if  we  kept  a  debtor 
and  creditor  interest  account,  in  the  way  you  propose; 
and  consequently  there  will  not  be  any  occasion  to  dis- 
count your  several  remittances  as  they  arrive. 

(Signed)        James  Henry  Trye  k  Co. 
Messrs.  Guillehert,  Calais." 

In  a  subsequent  letter  addressed  by  Messrs.  Guillen 
bert  to  the  bankrupts  from  Calais  on  the  21st  May  1837, 
they  thus  expressed  themselves : 

"  We  also  agree  to  mutual  account  of  interest  at  6/. 
per  cent,  per  annum,  &c." 

On  the  20th  April  1837,  a  fiat  in  bankruptcy  issued 
against  Trye  8c  Lightfoot ;  when  they  were  indebted  to 
the  petitioners  in  the  sum  of  3628/.  15«.  Wd.on  the  ba- 
lance of  their  account,  the  whole  of  which  sum,  it  was 
alleged  in  the  petition,  with  the  exception  of  a  very 
small  sum  for  interest,  became  due  to  the  petitioners  in 
respect  of  actual  remittances  from  them  to  the  bankrupts 
since  the  1st  January  1837 ;  and  a  great  part  of  such  re- 
mittances consisted  of  bills,  which  had  not,  at  the  time  of 
their  being  remitted,  three  months  to  run. 

The  petitioners  alleged,  that  they  had  been,  from  the 
year  1818  to  the  present  time,  resident  at  Calais;  and 
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1 837.        that  6/.  per  cent,  per  annum  was  the  legal  rate  of  interest, 
Jl^^^^       according  to  the  laws  of  France. 

£x  parte  ^ 

GuiLL«B»iT        The  petitioners  had  applied  to  prove  the  balance  due 

and  another.  . 

to  them ;  but  the  Commissioner  rejected  the  proof,  on 
the  ground  of  usury. 

Mr.  Swanston^  and  Mr.  Ellis^  in  support  of  the  peti- 
tion. 

Since  the  period  of  the  agreement  made  between  these 
parties  in  1819,  that  interest  at  6/.  per  cent,  should  be 
allowed  on  the  balance  of  their  mutual  accounts,  there 
have  been  forty-four  settlements  of  account  between 
them,  of  which  no  less  than  thirty-three  have  been  in 
favour  of  the  bankrupts;  the  last  settlement  being  in 
December  1836.  The  question  intended  to  be  raised  on 
the  other  side  is,  that  the  plan  of  dealing  proposed  be- 
tween these  parties  was,  in  effect,  a  loan  of  money  from 
the  French  to  the  English  house  at  usurious  interest. 
But  we  contend,  that  there  was  no  loan  of  money  what- 
ever in  the  contemplation  of  either  party;  and  that  the 
agreement,  as  to  the  allowance  of  interest,  was  merely  a 
provision  for  the  casualty  of  any  balance,  that  might  be 
found  due  to  either  one  house  or  the  other,  in  the  result 
of  their  commercial  dealings.  .  There  was  no  contract  of 
forbearance  for  money  lent,  nor  can  it  be  pretended  on 
the  other  side,  that  there  was  any  shift  practised  by 
either  of  the  parties  to  evade  the  penalties  of  usury. 

There  is  another  question  in  this  case,  namely,  whether 
this  is  to  be  considered  a  French,  or  an  English,  contract. 
[Erskinef  C.  J.  I  suppose  it  is  admitted,  that,  by  the 
French  law,  there  is  no  prohibition  against  taking  inter- 
est at  6/.  per  cent.  I  believe  that  is  the  common  rate 
of  interest,  except  in  commercial  transactions,  in  which 
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it  is  5/.  per  cent. ;  although  there  is  no  legal  prohibition        1837. 


against  taking  more.]    The  material  point  in  this  branch 

of  the  argument  will  be,  when  the  contract  was  com-    Guillbbert 

and  another. 

pleted.  Now  it  must  be  admitted,  that  a  contract  is  not 
established  between  two  parties  by  a  mere  proposal 
made  by  one  to  the  other,  but  by  the  assent  which  the 
other  party  gives  to  the  proposal ;  he  then  becomes  a 
contracting  party,  and  not  before.  On  this  principle, 
therefore,  the  present  must  be  considered  as  a  French 
contract.  It  will  be  seen,  by  referring  to  the  corre- 
spondence between  these  parties,  that  the  English  house 
do  not  accept  the  first  proposal  of  the  French  house 
made  in  the  letter  of  the  ^d  April  1819;  but  that  they 
make  a  proposal  of  their  own,  which  is  afterwards  ac- 
cepted by  the  French  house  in  their  letter  of  the  21st 
May.  The  moment,  therefore,  that  the  French  house 
give  their  assent  to  the  proposal,  it  becomes  a  contract, 
and  not  till  then.  [Erskine^  C.  J.  here  intimated,  that 
it  would  be  necessary  to  see  the  earlier  correspondence 
between  the  parties,  in  order  to  show  the  previous  course 
of  dealing  between  them ;  but  Mr.  Bethell,  on  the  part 
of  the  assignees,  said  that  he  was  quite  content  to  take 
the  facts  as  stated  in  the  petition.]  In  Coleman  v.  Up^ 
cott{a),  the  Lord  Keeper  says,  ^'  If  a  man  (being  in 
company)  makes  offers  of  a  bargain,  and  then  writes  them 
down,  and  signs  them,  and  the  other  party  takes  them 
up,  and  prefers  his  bill,  this  shall  be  a  good  bargain, 
and  the  party  shall  be  compelled  to  a  specific  perform*- 
ance  of  it.  This,  though  it  was  not  at  first  a  contract, 
but  conditionally  only,  if  the  other  would  accept  of 
it;  yet  when  the  other  had  accepted  of  it,  it  was  all 
one."  This  case  is  commented  upon  by  Lord  Chan- 
cellor JErskine  in  Gaskarth  v.  Lord  Lowther  (5).  When 
(a)  6  Vin.  Ab.  627.  (fr)  12  Ves.  114. 
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1897.  a  contract  between  two  parties  becomes  binding,  is 
^wuL  clearly  shown  by  the  case  of  Adams  v.  LindseU  (a)  ; 
uid  ^D^ku'  ^"^^^  -^'^  ^y  letter,  offered  to  sell  to  £•  certain  specified 
goods,  receiving  an  answer  by  return  of  post ;  but  the 
letter  of  A.  being  misdirected,  the  answer  notifying  the 
acceptance  of  the  offer  arrived  two  days  later  than  it 
ought  to  have  done ;  on  the  day  following  that  when  it 
would  have  arrived,  if  the  original  letter  had  been  pro* 
perly  directed,  A.  sold  the  goods  to  a  third  person ;  and 
it  was  held,  that  there  was  a  contract  binding  the  parties 
from  the  moment  the  offer  was  accepted,  and  that  B.  was 
entitled  to  recover  against  A.  in  an  action  for  not  com* 
pleting  his  contract.  [ErsTdne^  C.  J.  The  question  here 
is,  whether  the  contract  is  to  be  considered  as  of  the  place 
where  it  is  completed,  or  of  the  place  where  it  is  to  be 
performed.]  In  De  la  Vega  v.  Fu»tiia(5),  it  was  held, 
that  in  a  suit  between  parties  resident  in  England,  on  a 
contract  made  between  them  in  a  foreign  country,  the 
contract  was  to  be  interpreted  according  to  the  foreign 
law,  though  the  remedy  must  be  taken  according  to  the 
law  here.  [JErskine,  C.  J.  Lord  Mansfield,  in  Robin' 
son  V.  Bland  (c),  says,  '^  The  general  rule  established,  ex 
comitate  et  jure  gentium,  is,  that  the  place  where  the 
contract  is  made,  and  not  where  the  action  is  brought,  is 
to  be  considered,  in  expounding  and  enforcing  the  con- 
tract. But  this  rule  admits  of  an  exception,  where  the 
parties  (at  the  time  of  making  the  contract)  had  a  view 
to  a  different  kingdom.  Huberus  says,  PrceL  1*  tit.  3. 
page  34, '  Contracts  are  to  be  considered,  according  to 
the  place  wherein  they  are  to  be  executed.*  As,  there- 
fore, the  bill  in  the  present  case  is  made  payable  in 

(a)  1  B.  &  Aid.  681.  (d)  1  Sir  Wm.  BU  258. 

(6)  1  B.  &  Adol.  284. 
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England,  it  is  entirely  an  English  transaction,  and  to  be  18d7. 
governed  by  the  local  law.  This  stands  upon  the  same  ^^  parte 
ground,  as  that  landed  property  must  be  governed  by  ^'^j^l^hM^^ 
the  local  laws  ;  in  consequence  whereof,  deeds  and  wills 
made  at  Paris,  to  convey  land  in  England,  must  be  made 
and  interpreted  according  to  our  law.**  Now,  suppose 
a  contract  made  in  England  to  pay  interest  in  India  at 
6  per  cent., — would  that  contract  be  void,  because  made 
in  England,  where  such  a  rate  of  interest  was  illegal, 
when  it  was  to  be  performed  in  India,  where  such  in- 
terest was  legal  ?]  And  yet  in  Dewar  v.  Span  (a),  where 
A.  contracted  with  B.  for  the  sale  of  an  estate  in  the 
West  Indies,  and  it  was  agreed  that  part  of  the  purchase 
money  should  remain  secured  by  the  bond  of  B.  and  C, 
and  that  bond  was  afterwards  cancelled,  and  another  ex^ 
ecuted  in  England  by  J5.  and  D.,  reserving  6  per  cent, 
interest,  (in  the  same  manner  as  the  former  one)  j-'— the 
bond  was  held  to  be  usurious,  because  executed  in  Eng* 
land,  although  it  arose  out  of  a  contract  for  the  purchase 
of  a  West  India  estate,  and  by  the  14  Geo,  3.  c.  79. 
all  mortgages  and  securities  executed  here,  of  or  con* 
ceming  any  lands  in  the  West  Indies,  are  declared  to 
be  valid,  although  securing  more  than  6  per  cent.  in« 
terest,  provided  a  greater  interest  be  not  secured  than  is 
there  allowed.  [Erskine,  C.  J.  If  two  Englishmen  in 
France  were  to  make  a  contract  to  pay  6  per  cent,  in 
England,  do  you  contend  that  that  would  be  a  valid 
contract?]  No, — because  that  would  clearly  be  an 
evasion  of  the  statute,  a  mere  shift  or  contrivance  to 
avoid  the  penalties  of  usury.  The  decision  of  the  Court 
of  King's  Bench,  in  Harvey  v.  Archbold(b),  is  strongly  in 

(a)  3  T.  E.  425.  (fr)  3  B.  &  C.  636. 
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1887.       favour  of  the  claim  of  the  petitioners.  In  that  case  A.  8c 

Exwrte      ^^'^  ^^  England,  consigned  goods  to  B.  8i  Co.,  at 

GciLLEBjBT    Gibraltar,  to  be  sold  on  commission.    B.  &  Co.,  as  soon 

and  another.  ' 

as  the  bills  of  lading  and  invoices  were  delivered  to  their 
agents  in  London,  advanced,  through  them,  to  A.  8c  Co. 
two-thirds  of  the  invoice  price  of  the  goods,  by  bills  of 
ninety  days,  and  for  those  advances  received  interest  at 
the  rate  of  6  per  cent.,  calculated  from  the  date  of  the 
bills,  which  was  the  usual  rate  of  interest  at  Gibraltar ; 
and  it  was  held,  in  an  action  by  A.  8c  Co.  for  the  pro- 
ceeds of  the  goods,  that  this  could  not  be  considered  as 
a  loan  of  money  in  England,  and  was  therefore  not 
usurious,  and  that  B.  8c  Co.  were  consequently  entitled 
to  set  off  the  monies  so  advanced.  This  case  is  conclu- 
sive, as  to  the  material  question  to  be  decided  in  the 
present  case.  There  the  essential  acts  were  to  be  per- 
formed in  London ;  yet  it  was,  nevertheless,  held  to  be 
a  Gibraltar  bargain.  Mr.  Justice  Baylet/,  in  deliver- 
ing his  judgment,  thus  expresses  himself: — *'  The 
advances  made  by  the  defendants  cannot  be  con- 
sidered as  a  loan  of  money.  The  substance  of  the  bar- 
gain appears  to  have  been,  that,  instead  of  waiUng  to 
make  remittances  until  the  proceeds  were  realized,  the 
defendants  should  remit  by  anticipation  the  probable 
amount  of  the  net  proceeds.  The  money  could  only  be 
procured  and  transmitted  from  Gibraltar  upon  certain 
terms,  viz.  that  a  bill  at  ninety  days  should  be  con- 
sidered as  cash,  and  that  interest  should  be  paid  for  the 
money  at  the  rate  of  6  per  cent,  per  annum ;  and  upon 
those  terms  the  money  was  paid.  This  was  rather  an 
arrangement  for  the  payment  of  the  proceeds  of  the 
goods,  than  a  loan  of  money,  and  cannot,  I  think,  be 
called  usurious."    So  we  say  here,  there  is  nothing  to 
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which  the  statute  of  usury  applies.     There  was  no  loan         1837. 
from  one  party  to  the  other,  but  a  mere  commercial  ar-       Ji^"^'*^ 

*       "^  Ex  parte 

rangement  in  the  course  of  their  mutual  dealings.    As,    Guillebbrt 

and  another. 

in  that  case,  the  funds  came  from  Gibraltar,  which  were 
advanced  to  A,  &  Co.  in  England, — so,  in  our  case,  the 
funds  came  from  Calais,  notwithstanding  the  accounts 
were  kept  in  England.  The  contract  cannot  be  said  to 
have  been  wholly  executed  in  England,  as  the  money 
was  remitted  from  France.  But  we  submit,  that  in  all 
cases  where  a  contract  for  the  payment  of  money  is 
clearly  proved  to  be  a  foreign  contract,  there,  a  reserva- 
tion of  6  per  cent,  interest  is  allowed.  Thus,  in  Thomp^ 
son  V.  Foldes{a),  where  a  revolted  colony  of  Spain  exe- 
cuted bonds  at  6  per  cent,  interest,  as  securities  for  a 
loan, — it  was  held,  that  the  bonds,  though  in  the  hands  of 
the  holders  in  this  country,  were  not  usurious ;  as  it  did 
not  appear,  that  either  the  contract  for  the  loan  was 
made,  or  the  amount  of  it  to  be  paid,  in  this  country.  In 
Melon  v.  Duke  of  Fitzjames  (i),  where  a  defendant  was 
held  to  bail  in  this  country  on  an  instrument  entered 
into  in  France,  and  by  which  instrument  his  property 
only,  and  not  his  person,  was,  according  to  the  law  of 
France,  made  liable, — the  Court  of  Common  Pleas  dis- 
charged him,  on  his  entering  a  common  appearance; 
thereby  holding,  that  a  contract  is  to  be  construed  ac- 
cording to  the  law  of  the  country  where  it  is  made. 

The  next  point  we  submit  for  the  consideration  of  the 
Court  is,  that  this  transaction  is  not  a  loan  of  money,  at 
whatever  time  the  advances  may  have  been  made ;  and 
that  the  contract  would  be  legal,  even  supposing  it  to  be 
an  English  contract ;  unless  it  was  a  shift  or  contrivance 

(a)  2  Simons,  194.  (6)  1  Boa.  &  P.  138. 
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1837.  to  afoid  the  penalties  of  usury.  The  object  of  the  Usury 
£z  parte  ^^  (^)*  ^  appears  from  the  preamble,  was  to  prevent 
Md^""ifc?  ^^^K^'^l*  money  from  being  lent  on  the  security  of  land, 
instead  of  being  applied  to  the  purposes  of  trade  (&). 
On  this  branch  of  the  case,  the  decision  in  Wells  ▼• 
Girling  (c)  is  strongly  in  fisivour  of  the  petitioners. 
There,  J.,  on  the  11th  May  1816,  borrowed  of  B.  801. 
On  the  9th  June  1817,  ^.and  C  gave  £•,  for  that  loan, 
a  note  of  hand  for  87/.  8i.,  payable  by  four  instalments, 
viz.  on  the  29th  September  and  25th  December  1817, 
and  the  25th  March  and  24th  June  1818,  with  an 
agreement  that  the  whole  87/.  & •  should  be  payable,  on 
defiiult  of  any  one  instalment;  and  it  was  held  by  the 
Court  of  Common  Pleas,  that  this  agreement  was  not 
usurious.  [£!rskine,  C.  J.  There,  if  the  instalments 
had  been  all  paid,  there  would  have  been  only  5  per 
cent  taken  by  the  lender  of  the  money ;  it  was  only, 
in  case  of  de&ult  being  made  in  the  pa]mient  of  the  in- 
stalments, that  the  6  per  cent  was  to  be  paid  by  way  of 
penalty.]  In  Bute  v.  Bidgood  {d),  however,  where  a 
contract  was  made  for  the  sale  of  an  estate  at  a  cer* 
tain  price,  and  it  was  agreed  that  this  should  be  paid 
by  instalments  at  certain  future  days,  with  interest 
calculated  at  6  per  cent,  per  annum ;  and  promissory 
notes  were  given  for  these  sums,  compounded  of  the 
instalments  and  that  which  was  called  interest;  it  was 
held,  that  the  whole  must  be  considered  as  the  pur- 
chasennoney  of  the  estate,  and  that  the  bargun  was  not 
usurious.    There  must  be  a  contract  for  the  forbearance 

(a)  Set  13  Aqb.  Stat  2.  c.  la 

(6)  Qu4ere,  whether  this  can  be  gathered  from  the  words  of  the  preamble. 
(«)  1  Brod.  k  B.  447.  (d)  7  B.  &  C.  453. 
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of  money  lent,  to  bring  it  within  the  penalties  of  usury.  1^^7* 
Here,  there  was  no  contract  of  that  kind.  If  any  baUnce  £x  parte 
was  due  from  the  bankrupts  to  the  petitioners  on  the  ^^^^j^r. 
debtor  and  creditor  account  between  them,  the  peti- 
tioners had  a  right  immediately  to  demand  the  money.  It 
was  never  intended,  that  the  bullion,  or  other  remittances 
made  by  the  petitioners  to  the  bankrupts,  were  to  be  ap- 
plied for  the  benefit  of  the  latter.  The  bankrupts  were 
the  mere  agents  and  trustees  [^for  Messrs.  Guillebert  in 
the  disposal  of  the  remittances,  which  were  not  made  for 
the  accommodation  of  7>ye  8c  Co.,  but  to  be  employed 
for  the^benefit  of  Messrs.  Guillebert,  In  Flower  v.  JSt/- 
wardsia)^  where  a  vendor,  who  sold  goods  at  three 
months  credit,  stipulated  with  the  purchaser,  in  case  the 
money  was  unpaid,  that  he  should  allow  him  a  half- 
penny an  ounce  per  month,  lilL  the  debt  was  discharged ; 
and  it  was  proved,  that  this  allowance  was  according 
to  an  usage  in  that  particular  branch  of  trade,  but 
above  the  legal  rate  of  interest ; — it  was  held,  that  the 
contract,  being  a  b<m&  fide  sale  to  a  purchaser,  was  not 
usurious ;  though  it  would  have  been  otherwise,  if  it  had 
been  merely  colourable,  to  cover  a  loan  and  evade  the 
statute.  Lord  Mansfield  there  says,  **  This  is  a  case  on 
the  original  contract,  by  which  the  payment  of  the  prin- 
cipal is  stipulated. — The  view  of  the  parties  must  be 
ascertained,  to  satisfy  the  Court  that  there  is  a  loan  and 
borrowing,  and  that  the  substance  was  to  borrow  on  the 
one  part,  and  to  lend  on  the  other ;  and  where  the  real 
truth  is  a  loan  of  money,  the  wit  of  man  cannot  find  a 
shift  to  take  it  out  of  the  statute.— -It  is  said,  the  plaintiff 
is  a  lender ;  let  us  see,  where  there  is  the  colour  of  a 
loan  in  this  case.    The  plaintiff  is  a  refiner,  and  deals 

(a)  Cowp.  112. 
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1837.  in  gold  and  silver  wire ;  so  is  the  defendant ;  and  in  the 
£z  parte  ordinary  course  of  dealing,  the  one  buys,  and  the  other 
and'aDo^!  sells,  a  quantity  of  this  commodity,  on  the  terms  and 
conditions  before  stated.  There  is  no  pretence  of  any 
negotiation  for  a  loauy  nor  that  one  word  passed  about 
borrowing  money ;  nor  any  evidence  of  an  agreement  to 
forbear  paying  the  principal  sum,  contrary  to  the  true 
intent  and  meaning  of  the  statute.  What  are  the  terms 
of  the  contract  ?  are  they  new-fangled  terms  ?  So  fiur 
otherwise,  that  the  agreement  barely  cannot  be  called 
an  universal  practice ;  yet  it  is  the  general  practice  of 
the  trade.  It  is  true,  the  use  of  this  practice  will  avail 
nothing,  if  meant  as  an  evasion  of  the  statute ;  for  usage 
certainly  will  not  protect  usury.  But  it  goes  a  'great 
way  to  explain  a  transaction ;  and  in  this  case  is  strong 
evidence,  to  shew  that  thMp  was  no  intention  to  cover  a 
loan  of  money."  So  we  say  here,  that  there  is  not  the 
slightest  pretence  for  saying,  that  there  was  any  negotia- 
tion for  a  loan  between  these  parties,  or  any  thing  in  the 
shape  of  a  contract  for  borrowing  money ;  but  that  what 
took  place,  as  to  the  allowance  of  interest  on  any  uncer- 
tain balance,  was  in  the  ordinary  course  of  dealing  be- 
tween them.  The  case  of  Spurrier  v.  Mayos8(a)  also 
confirms  the  position  we  are  contending  for.  There,  A, 
agreed  to  purchase  some  houses  of  ^.  for  431/.  lOs.,  the 
possession  of  which  was  to  be  given  and  200/.  paid  im- 
mediately, and  the  rest,  with  interest,  at  Michaelmas;  but 
if  not  then  paid,  A.  was  to  pay,  in  lieu  of  interest  upon  the 
same,  a  clear  rent  of  4^/.  per  annum,  out  of  which  was  to 
be  deducted  interest  for  the  200L  already  paid ;  and  it 
was  held  by  the  Lords  Commissioners,  that  this  contract 
was  not  usurious ;  Lord  Chief  Commissioner  JE^e  say- 

(a)  1  Ves.  627. 


CASES  IN  BANKRUPTCY.  521 

ing,  "  that  the  whole  matter  rested  upon  an  executory  1837. 
agreement^  depending  for  the  execution  of  it  upon  many  £,  p^rte 
things,  which  might  never  take  effect."  But,  at  any  ^^d  anX" 
rate,  in  order  to  vitiate  a  debt  due  from  one  party  to 
another,  the  debt  must  have  been  founded  on  an 
usurious  contract.  In  all  the  cases  which  have  been 
decided  to  be  usurious,  the  money  has  been  lent,  or  the 
advances  made,  in  pursuance  of  the  usurious  contract. 
In  the  present  case,  the  advances  were  made,  quite  in- 
dependently of  any  contract  whatever  for  the  payment  of 
interest,  and  were  the  result  of  the  long-established 
course  of  dealing  between  these  parties.  What  pre- 
tence, then,  can  there  be  for  excluding  the  petitioners 
from  the  proof  of  the  amount  of  their  advances  ?  For, 
even  supposing  the  contract  to  be  usurious  for  the  al- 
lowance of  6  per  cent,  interest,  the  debt  is  not  destroyed 
by  being  mingled  with  it ;  Gray  v.  Foster  (a). 

Mr.  Bethell,  and  Mr.  L.  Wigram,  contra. 

The  present  case  is  directly  within  the  language  of  the 
statute  of  the  12th  Anti.  c.  16.,  which  applies  to  every 
transaction,  not  only  where  one  party  lends  money  to 
another,  but  where  the  other  retains  money  already  in  his 
hands.  The  very  circumstance  of  there  being  an  agree- 
ment to  pay  interest,  shows  there  must  be  a  debt,  and  a 
forbearance  for  that  debt.  There  being  no  particular  day 
specified  in  the  agreement  for  the  payment  of  the  debt, 
is  a  circumstance  wholly  immaterial.  The  cases  cited, 
in  support  of  the  argument  on  the  other  side,  do  not 
apply  to  the  facts  of  this  case.  In  Floyer  v.  Ed- 
wards  (b),  there  was  nothing  in  the  transaction  that 
related  to  an  advance  or  loan  of  money;  it  was  a  mere 

(a)  1  H.  Bl.  462.  (b)  Cowp.  112. 
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1837.  sale  of  goods  from  one  party  to  the  other.  But,  in  the 
Ez  parte  present  case,  there  are  all  the  characteristics  of  a  loan. 
wid  inoilSw  ^^  ^^  stated  in  the  petition,  that,  as  the  money  market 
frequently  varied,  the  petitioners  permitted  the  bank- 
rupts to  exercise  a  discretionary  power  over  the  funds  in 
their  hands,  and  delay  the  investment  of  the  remittances 
from  GuiUebert  &  Co.  What  was  this,  therefore,  but 
permitting  the  bankrupts  to  have  the  use  of  the  money, 
until  it  was  so  invested  ? 

As  to  the  point,  whether  this  is  to  be  considered  a 
French,  or  an  English,  contract, — we  admit,  if  it  was  to 
be  performed  in  France,  it  must  be  held  to  be  a  French 
contract;  and  the  very  case  o{  Harvey  v.  ArciboUHb)f 
which  has  been  cited  by  the  other  side,  determines  the 
point  in  question.  There,  the  place  of  the  performance 
of  the  contract  was  Gibraltar;  the  whole  contract  was 
a  Gibraltar  contract;  that  case  was,  therefore,  the  con- 
verse of  this.  Dr.  Stary^  in  his  work  on  the  Conflict 
of  Laws,  page  235,  says,  in  treating  of  the  lex  loci 
cantractusj  "  one  of  the  most  simple  cases  is,  where  two 
merchants,  doing  business  with  each  other,  reside  in 
different  countries,  and  have  mutual  accounts  of  debt 
and  credit  with  each  other  for  advances  and  sales. 
What  rule  is  to  be  followed  as  to  the  balance  of 
accounts,  from  time  to  time,  between  them?  Is  it  the 
law  of  one  country,  or  of  the  other,  if  there  is  a  conflict 
of  laws?  If  the  transactions  are  all  on  one  side,  as  in 
case  of  sales  and  advances  by  a  commission  merchant  in 
his  own  country  for  his  principal  abroad;  there,  the 
contract  may  well  be  referred  to  the  country  of  the 
commission  merchant,  and  the  balance  be  deemed  due 

(a)  2  B.  &  C.  626. 
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according  to  its  laws.  For,  although  it  may  be  truly  1  ^^7. 
said,  that  the  debt  is  due  from  the  principal,  and  he  is  ^^  parte 
generally  expected  to  pay  it,  where  he  dwells;  yet  it  is  ^'^^^ 
equally  true,  that  the  debt  is  due  where  the  advances 
are  made,  and  payment  may  be  insisted  on  there." 
Now,  in  the  present  case,  the  debt  arises  immediately  in 
England,  and  that  is  the  place  where  the  contract  is  to 
be  performed.  Dr.  Story  observes,  page  245,  that 
^*  Boullenois  (2  tom.  477)  puts  a  distinction,  which  de- 
serves notice,  between  cases,  where  the  debt  (for  money 
loaned)  is  payable  at  a  fixed  day, — and  where  no  day  is 
fixed  for  payment,  but  it  is  at  the  pleasure  of  the 
creditor,  and  no  place  of  payment  is  mentioned.  In  the 
former  case,  he  holds,  that  the  debtor  is  bound,  in  order 
to  avoid  de&ult,  to  seek  the  creditor  and  pay  him ;  and, 
therefore,  the  neglect  to  make  payment  arises  in  the 
domicil  of  the  creditor;  and  interest  ought  to  be  allowed, 
according  to  the  law  of  that  place.  In  the  latter  case, 
the  creditor  is  to  demand  payment  of  the  debtor,  and  the 
neglect  of  payment  is  in  the  domicil  of  the  debtor ;  and, 
therefore,  interest  ought  to  be  allowed,  according  to  the 
law  of  his  domicil."  In  pages  246, 247,  of  the  same 
work,  Dr.  Story  says,  *^  And  if  the  place  of  performance 
is  different  from  that  of  the  contract,  the  interest  will  be 
according  to  that  of  the  former."  Here,  the  advance 
was  in  England,  by  the  reception  of  the  money  in 
England ;  and,  that  being  the  place  of  the  performance 
of  the  contract,  the  rate  of  interest  on  the  money  ad- 
vanced can  only  be  legal,  according  to  the  rate  of 
interest  allowed  in  England.  In  page  248  of  the 
treatise  already  referred  to.  Dr.  Story  says :  "  There  is 
no  doubt,  that  the  phrase  lex  loci  contractus  may  have 
a  double  meaning  or  aspect;   and  that  it  may  indif- 

M  M  2 
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18S7.  ferently  indicate  the  place,  where  the  contract  is  actually 
„  ^^^  made, — or  that,  where  it  is  virtually  made,  according  to 
Q^'*-**"? "^  the  intent  of  the  parties,  that  is,  the  place  of  perform- 
ance." The  observations  of  Lord  Tenterden^  in  Harvey 
V.  Archbold  a),  are  very  strong  to  show  what  his  view 
of  the  question  would  have  been  in  that  case,  if  the 
advances  had  been  made  in  England.  His  Lordship 
says:  "  I  thought  at  the  trial,  that  the  case  must  be 
considered  as  if  the  bargain  for  the  advances  had  been 
made  at  Gibraltar,  and  not  in  London ;  and  that,  under 
such  circumstances,  interest  might  lawfully  be  charged 
at  6  per  cent,  from  the  date  of  the  bills  drawn  upon 
Meid  &  Co.  But  I  thought,  that  if  it  was  part  of  the 
bargain,  that  the  bankrupts  were  not  to  have  bills 
accepted  by  Reid  &  Co.,  to  be  disposed  of  as  they 
pleased,  but  were  to  receive  the  amount  of  the  bills, 
minus  5  per  cent,  discount,  it  would  be  usurious.**  So 
here,  the  moment  the  goods  were  converted  into  money 
in  England^  and  not  before,  the  debt  arises.  And  it  was 
upon  this  principle,  namely,  that  the  place  of  the  per- 
formance of  the  contract  was  to  be  considered  the  place 
of  making  the  contract,  that  the  cases  of  Thompson  v. 
Foldes  (6),  and  Dewar  v.  Span  (c),  were  decided.  The 
same  principle,  also,  is  recognized  in  the  case  of  TngU 
V.  Usherwoodid) ;  where  a  contract  for  the  sale  of  good 
being  made,  and  the  delivery  of  them  having  also  take 
place,  in  Russia, — it  was  held,  that  the  vendor*s  right 
lien  must  be  regulated,  according  to  the  law  of  Rust 
where  the  contract  was  made  and  performed. 

Mr.  Swanstouy  in  reply.     The  other  side  have 

(a)  3  B.  &  C.  630.  (6)  2  Simons,  194. 

(r)  3  T.  R.  425.  {d)  \  East,  515. 


CASES  IN  BANKRUPTCY.  525 

displaced  the  position,  on  which  I  founded  my  argument,  1837. 
namely,  that  the  validity  of  the  contract  depends  upon  ^^^  ^^^ 
the  law  of  the  place  where  the  contract  is  concluded,  ^^j'^i^^,^ 
In  the  case  of  Eakins  v.  The  East  India  Company  (a), 
interest  was  allowed  for  the  value  of  a  ship  and  cargo, 
wrongfully  taken  by  the  defendants;  and,  this  being 
done  in  the  East  Indies,  Indian  interest  was  allowed, 
although  the  money  was  to  be  paid  in  England.  Dr. 
Story y  in  page  248  of  the  treatise  that  has  been  so  much 
referred  to,  states  a  case,  decided  in  the  Supreme  Court 
of  one  of  the  United  States,  which  makes  strongly  in 
favour  of  the  petitioners.  ''  A  note  was  given  in  New 
Orleans,  payable  in  New  York,  for  a  large  sum,  bearing 
an  interest  of  10  per  cent,  being  the  legal  interest  of 
Louisiana ;  the  New  York  legal  interest  being  7  per 
cent.  only.  The  question  was,  whether  the  note  was 
tainted  with  usury,  and  therefore  void;  as  it  would  be,  if 
made  in  New  York.  The  Supreme  Court  of  Louisiana 
decided,  that  it  was  not  usurious ;  and  that  the  interest 
might  be  stipulated  for,  according  to  the  law  of  Loui- 
siana, or  that  of  New  York.  The  Court  seem  to  have 
founded  their  judgment  upon  the  ground,  that  in  the 

sense  of  the  general  rule,  there  are,  or  may  be,  two 
places  of  contract ;  that  in  which  it  is  made,  and  that  in 
which  it  is  to  be  performed :  locus y  uhi  contractus  cele- 
bratus  est,  locus  destinatce  solutionis;  and,  therefore, 
that  if  the  law  of  both  places  is  not  violated,  the  contract 
for  interest  will  be  valid."  Now,  it  is  not  established  in 
the  present  case,  that  the  contract  was  to  be  performed 
in  England;  there  was  nothing  but  a  computation  of 
interest  to  be  made,  when  a  balance  should  be  declared. 

(fl)  I  P.  Wms.  306. 
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18S7.  [Erskine,  C.  J.  The  contract  seems  to  have  been,  to 
Ex  parte  remit  bills  or  bullion  to  the  French  house,  at  the  dis- 
2^'tnX"  cre^ion  of  ^^^  English  house.]  We  contend,  that  it  was 
a  French  contract,  providing  for  a  certain  rate  of  in- 
terest allowed  by  the  law  of  France ;  and  that  all  the 
consequences  of  the  contract  occurring  in  England  must 
be  referred  to  the  original  contract.  Supposing,  how- 
ever, that  the  whole  transaction  had  taken  place  in 
England  only, — still,  there  must  have  been  a  loan  of 
money,  to  bring  the  case  within  the  statute  of  Anne. 
The  words  of  the  first  section  of  that  statute  are,  that  no 
person  shall,  **  upon  any  contract,  take,  directly  or  in- 
directly, for  loan  of  any  monies^  wares,  merchandize,** 
&c.  Now,  the  agreement  here  has  no  reference  what^ 
ever  to  a  loany  but  merely  to  a  future  contingency  of  a 
balance  being  due  to  either  party.  There  must  be  the 
characters  of  lender  and  borrower  in  the  transaction,  to 
bring  it  within  the  penalties  of  usury.  The  case  of 
Flayer  v.  Edwards  (a)  clearly  proves  this.  The  whole 
question,  then,  would  come  to  this, — supposing  the  con- 
tract was  held  to  be  an  English  contract, — ^was  the 
transaction  a  contract  for  a  loan  of  money,  or  for  the 
forbearance  of  money  lent  ? 

Erskine,  C.J. — The  case  is  one  of  so  much  import- 
ance, that  I  wish  for  time  to  consider  it,  and  consult  my 
colleagues,  before  I  deliver  my  judgment  (&).  In  the 
meantime,  a  claim  may  be  entered  by  the  petitioners  for 
the  amount  of  the  sum  alleged  to  be  due  to  them  ;  with- 
out prejudice,  however,  to  the  rights  of  either  party. 

Cur.  adv.  vult. 

(a)  Cowp.  112.  (6)  The  other  Judges  were  absent. 
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The  case  was  brought  on  again  to-day  for  the  consi-        1887. 
deration  of  the  full  Court.  ^^^^^ 

Ez  parte 

GutLLBBBRT 

and  another. 

Mr.  Swamton^  in  support  of  the  petition,  recapitu-  f^mtmbtr  14. 
lated  the  facts  and  the  substance  of  his  former  argument, 
as  to  the  place  where  the  contract  was  completed. 
[ErshiTiey  C.  J.  Was  not  the  contract  completed  here,  by 
the  receipt  of  the  money  by  the  English  house?]  No — 
the  French  contract  contemplates  the  receipt  of  the 
money  by  the  English  house;  it  is  the  subject-matter 
of  the  contract,  and  one  of  the  consequences  of  it. 
[Erskine^  C.J.  Would  you  argue,  that  a  contract  in  France 
for  a  loan  of  money  in  England,  with  interest,  was  a 
French  contract?]  No— for  that  would  be  an  evasion  of 
the  English  law.  [Sir  G.  Rose.  Can  we  decide  this 
case,  without  sending  the  facts  for  the  opinion  of  a  jury?] 
If  the  Court  entertained  any  reasonable  doubt  of  there 
being  a  fraudulent  intention  to  evade  the  law,  then  I  ad- 
mit, that  that  would  be  a  proper  question  to  be  submitted 
to  a  jury — as  if  two  English  subjects  were  to  go  to 
France,  and  there  enter  into  a  contract  for  a  loan  from 
one  to  the  other,  at  6  per  cent,  interest.  But  here,  there 
is  not  the  slightest  imputation  of  any  fraud,  or  collusion, 
to  evade  the  statute. 

Erskine,  C.J. — The  whole  question  is,  whether  this 
can  be  considered  a  loan  of  money,  or  not,  from  the  pe- 
riod when  the  proceeds  were  received  by  the  English 
house ;  and  if  it  can  be  so  considered,  then,  whether  the 
giving  6  per  cent.,  for  the  forbearance  of  the  loan  so  re- 
ceived, can  be  considered  any  thing  but  an  English  con- 
tract. My  strong  impression  at  present  is,  that  this  was 
a  contract  for  a  loan  of  money  in  this  country ;  and  al- 
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1837. 


£z  parte 

GUILLSBERT 

and  another. 
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though  I  should  feel  strongly  inclined  to  lean  against  its 
being  considered  an  usurious  transaction,  as  every  thing 
was  perfectly  fair  in  the  contract,  yet,  I  own,  I  cannot  get 
over  the  difficulty.  Perhaps  the  better  plan  will  be  for 
the  parties  to  agree  upon  an  issue. 


Sir  George  Rose. — I  can  take  upon  myself  to  assert, 
after  some  experience  in  bankruptcy  proceedings,  that 
there  never  was  a  case,  where  the  proof  of  a  debt  was 
rejected  by  the  Commissioners  on  the  ground  of  usury, 
and  the  Court  was  in  any  doubt  as  to  the  facts,  that 
the  practice  has  not  been  invariably  to  send  it  to  a  jury. 
It  is  entirely  a  question »  as  to  the  intention  of  the  par- 
ties, when  the  agreement  was  entered  into  between  them. 

Sir  John  Cross. — I  am  really  at  a  loss  to  discover 
what  single  fact  is  disputed  in  the  case,  that  will  make 
it  necessary  for  the  Court  to  call  in  the  assistance  of  a 
jury.  The  whole  of  the  facts  appear  in  the  correspond- 
ence  between  the  parties,  and  that  is  already  before  the 
Court. 

Erskine,  C.  J. — The  question  for  the  jury  will  be, 
whether  the  agreement  to  pay  6  per  cent,  interest  is 
founded  on  a  contract  for  a  loan  of  money, — or  whether  it 
is  the  result  of  the  general  agency  contract  between  the 
parties. 

Note. — The  parties  finally  agreed  to  an  issue,  as  sug- 
gested by  the  Court. 


March  5, 
1838. 


The  issue  came  on  to  be  tried  this  day,  before  his 
Honor  the  Chief  Judge  and  a  special  jury. 
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Mr.  Swanston  stated  the  case  to  the  jury  on  the  part  1838. 
of  the  petitioners,  who  were  the  plaintiffs  in  the  issue ;  ^'^^ 
and  dwelt  on  the  contract  being  a  French  contract,  con-    G^illbbert 

and  another. 

tending  that  it  was  only  completed  by  the  letter  of  the 
plaintiffs  of  the  21st  May  1837,  which  was  written  by 
them  from  Calais. 

Ersktne,  C.  J. — I  shall  tell  the  jury,  that  if  the 
money  was  to  be  lent,  received,  or  forborne  in  England, 
the  Statute  of  Usury  will  apply,  whether  the  contract 
was  made  in  France  or  not ;  and  that  if  it  was  to  be  per- 
formed in  England,  it  is  an  English  contract. 

Mr.  Swanston.  The  contract  is  altogether  silent  as  to 
where  the  money  is  to  be  paid  to  Messrs.  Guillebert; 
and  that,  I  submit,  will  render  it  a  French  contract. 

In  support  of  the  plaintiffs'  case  two  witnesses  were 
called,  one  a  bullion  merchant  resident  in  England,  and 
the  other  a  clerk  in  the  house  of  Messrs.  Guillebert  at 
Calais;  but  the  first,  on  his  cross-examination,  stated 
that  he  never,  in  any  of  his  dealings  with  the  foreign 
merchant,  allowed  as  much  as  6  per  cent,  interest  on 
balances ;  and  the  last  witness,  on  being  interrogated  by 
the  Chief  Judge,  said,  that  before  the  year  1819  all  the 
bills  remitted  by  the  French  house  to  the  bankrupts  were 
discounted  by  the  latter  at  5  per  cent. 

Mr.  Bethell  addressed  the  jury  for  the  defendant 

Erskine,  C.  J.  told  the  jury,  that  there  were  two 
questions  for  them  to  consider ;  1  st,  whether  the  con- 
tract between  the  parties  was  to  be  performed  in  Eng- 
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18S8.        land ;  and  2ndlyy  whether  it  was  the  intention  of  the 

T^^'^^       parties,  at  the  time  of  entering  into  the  contract,  that 

OviLUBERT    6  per  cent  was  to  be  allowed  by  the  bankrupts  for  the  for- 

and  aiKKher. 

bearance  of  any  future  sums  of  money,  which  they  might 
receive  on  account  of  Messrs.  Guilkbert.  The  ground 
for  alleging  this  to  be  a  French  contract  is,  that  the  Eng- 
lish house  rejected  the  first  proposal  of  the  French  house, 
and  made  another  proposal,  which  was  accepted  by  the 
French  house  in  their  letter  firom  Calais  of  the  21st  May 
1837,  and  that  Calais  was  therefore  the  place  of  the  con- 
tract. But  it  is  not  always  the  place  where  the  contract 
is  signed,  that  gives  a  character  to  the  contract ;  the  most 
material  point  is,  where  the  contract  is  to  be  'performed. 
If  you  are  of  opinion,  that  it  was  the  intention  of  the 
parties  that  the  contract  in  this  case  should  be  pefformed 
in  England,  it  is  then  an  English,  and  not  a  French, 
contract ;  and  the  English  law  applies.  Now,  it  does  not 
appear  that  any  thing  was  to  be  done  by  Trye  and  Co. 
out  of  England;  the  money  was  received  by  them  in 
England,  and  the  payments  also  were  made  by  them  in 
England ;  and  this,  it  must  be  presumed,  was  the  mode 
of  dealing  contemplated  by  the  parties.  The  substantial 
question  then  arises  on  the  charge  of  usury.  In  1819, 
it  was  agreed  that  6  per  cent,  should  be  charged  on  both 
sides  for  all  future  balances.  Now,  it  is  not  materia], 
whether  the  balance  of  interest  was  more  on  one  «de 
than  the  other ;  but  we  must  only  look  to  the  contract. 
It  is  not  necessary  to  look  to  the  other  side  of  the 
account;  because  that  would  be  making  one  contract  foi 
usury  operate  as  a  set-off  against  another  contract  fo 
usury.  But  you  are  not  bound  to  find  this  to  be  usur 
unless  you  are  satisfied  that  the  substance  of  the  contrv 
was  for  the  loan  or  forbearance  of  money.     If,  ho 
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ever,  you  are  of  opinion  that  the  agreement  between 
these  parties  was,  that  the  bankrupts  were  to  retain  any 
money  in  their  hands,  which  they  might  afterwards  from 
time  to  time  receive  from  Messrs.  Guillebert,  and  that 
they  were  to  allow  6  per  cent,  interest  on  any  sum  so 
retained,  I  cannot  help  telling  you,  that  in  my  opinion 
this  is  usurious.  If  the  interest  was  to  be  allowed  for  a 
pre-existing  debt,  then  the  contract  would  be  void  only 
for  the  interest.  But  here  the  stipulation  for  6  per  cent, 
vitiates  the  debt  itself,  which  accrued  only  so  recently  as 
in  1837.  It  does  not  appear  in  this  case,  that  any  par- 
ticular trouble  was  given  by  Trye  and  Co.  to  Messrs. 
Guillebert,  so  as  to  warrant  the  additional  charge  of 
one  pound  per  cent,  by  way  of  commission. 

The  jury  found  a  verdict  for  the  defendants. 
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Ex  parte 

GUILLEBEBT 

and  another. 


Ex  parte  Evans. — In  the  matter  of  Pope. 


Westminster, 

November  4, 

1837. 

iHIS  was  the  petition  of  an  equitable  mortgagee  for  Oo  a  petition  for 

-  ,  .  _         ,  ,  leave  to  bid,  the 

leave  to  bid  at  the  sale.  petitioner  must 

pay  the  costs  out 
of  bis  own 

Mr.  Bethell^  in  support  of  the  petition,  proposed  that  ^  ®^* 
the  costs  of  the  present  application,  as  well  as  those  of 
the  sale,  should  come  out  of  the  fund. 

Erskine,  C.  J. — No.  On  petition  for  leave  to  bid, 
the  petitioner  must  pay  the  costs  out  of  his  own  pocket; 
they  are  not  to  come  out  of  the  fund. 


Mr.  K.  Parker  appeared  for  the  assignees. 
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Westminster,  Ex  parte  LucAS. — In  the  matter  of  Knight. 

November  6. 

A  creditor  can-  XhIS  was  the  petition  of  a  creditor,  under  the  14th 

not  apply  for  an  .  n    i      t»      i  a  v  i       i  mi     i» 

order  to  tax  tbe  section  of  the  Bankrupt  Act  (a),  to  tax  the  bill  of  costs 

solicitor  to  the    of  the  solicitor  to  the  petitioning  creditor.  Part  of  the 

cn^i^r  "until     ^^^  ^ad  been  taxed  by  the  Commissioner ;  but  he  had 
h  h»'bi°col.  not  completed  the  taxation. 

Dieted  by  the 
Commiuioner. 

Mr.  Swanston  appeared  in  support  of  the  petition. 

Mr.  Bethell,  contra.  This  application  is  premature. 
The  Commissioner  ought  to  have  completed  the  taxation 
of  the  bill,  before  the  petitioner  had  any  right  to  apply 
for  an  order  to  tax. 

Mr.  Swanston,  in  reply.  Under  the  14th  section  I 
admit  that  the  petition  is  irregular ;  but  it  is  regular,  as 
to  the  general  jurisdiction  of  the  Court.  Perhaps  the 
Court  will  allow  the  petition  to  stand  over,  until  the 
Commissioner  has  finished  his  taxation. 

Ekskine,  C.  J. — You  have  no  interest  in  the  matter, 
until  the  petitioning  creditor  has  had  his  bill  taxed  by 
the  Commissioner.  I  am  of  opinion,  that  the  petition  is 
irregular,  not  only  under  the  14th  section,  but  also  under 
the  general  jurisdiction  of  the  Court 

Sir  John  Cross. — There  is  no  pretence  whatever  for 

(a)  By  6  Geo,  4.  c.  16.  s.  14.  "  Any  creditor  who  shall  have  proved  to 
the  amount  of  20/.  or  apwards,  if  he  be  dissatisfied  with  such  setUement  by 
the  Commissioners,  may  have  any  such  costs  and  bills  settled  by  a  Master 
in  Chancery,  who  shall  receive  for  such  settlement,  and  the  certificate 
thereof,  20s.,  and  no  more.*' 
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a  creditor  interfering  with  the  bill,  until  it  has  been  taxed        ISS7. 
by  the  Commissioner.  £^  ^^e 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs. 


Ex  parte  Austen. — In  the  matter  of  Austen.  Westminster, 

November  7. 

1  HIS  was  a  petition  of  the  bankrupt  to  annul  the  fiat,  A  trader,  on  an 
on  the  ground  that  he  had  committed  no  act  of  bank-  put  into  his 
ruptcy.     On   the   7th  June,  an  execution  was   issued  his  shop,  anV^ 
against  the  bankrupt's  goods,  the  whole  of  which  were  ^ll'^Zys!^'' 
seized  by  the  officer  who  was  put  into  possession.     It  ^^^^^^  leaving 

•^  r  r  any  directions, 

appeared,  from  the  bankrupt's  examination  before  the  >"  case  of  credit- 

*  *^  *  ors  calling  for 

Commissioners,  that  this  execution  was  on  a  judgment  ***«  payment  of 

,  ^  their  debU.     A 

entered  upon  a  warrant  of  attorney,  which  had  been  creditor  calls  for 

this  purpose 

given  by  the  bankrupt,  in  the  month  of  May  preceding,  during  his 
to  his  father-in-law,  for  money  lent.     On  the  following  unable  to  dis- 
day,  Wednesday,  he  shut  up  his  shop,  with  the  permis-  is  to  be  found, 
sion  of  the  officer;  and  on  Thursday  he  went  from  home  ihese'circum- 
to  stay  with  his  father-in-law,  who  lived  in  the  neighbour-  JJU^n^a"' of 
hood,  and  returned  home  on  the  Saturday,  where  he  *^^?l^™P^y*. 
remained  afterwards  until  the  issuing  of  the  fiat;  the  ther  the  shutting 

*^  up  the  shop, 

shop  continuing  to  be  shut  up.     These  facts  were  de-  without  making 

any  provision 

posed  to  by  the  bankrupt ;  and  his  brother  also  swore,  for  the  payment 
that  the  bankrupt  told  him,  when  he  left  home  on  the  would  not,  of 
Thursday,  that  as  his  shop  roust  be  shut  up,  now  an  to  an  act  of 
execution  was  in  the  house,  he  should  go  and  see  his    *°  '"^  ^' 
father-in-law,  and  return  on  the  Saturday ;  and  that  the 
bankrupt  left  no  directions  whatever  to  be  denied,  or  that 
the  place  where  he  had  gone  should  be  concealed. 
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1837.  In  answer  to  these  statements,  it  was  sworn  by  a  wit- 

Ex  parte  ^^^^9  ^h^^  he  Called  at  the  bankrupt's  shop  on  the  part  of 
AusTKw.  ^  creditor,  but  could  gain  no  satisfactory  intelligence  as 
to  what  had  become  of  him ;  that  he  then  went  to  make 
inquiries  of  the  bankrupt's  wife,  who  was  staying  at  her 
father's  house,  and  who  said  that  she  did  not  know 
where  the  bankrupt  was  to  be  found ;  that  the  deponent 
then  went  back  to  the  shop,  but  could  get  no  information 
there,  except  from  the  sheriff's  officer,  who  said  that  the 
bankrupt  had  gone  from  home,  without  leaving  any 
directions  in  case  any  creditor  should  call  in  his  absence; 
that  the  bankrupt  did  not  return  home  before  the  Satur- 
day night ;  and  that  he  lefl  two  of  his  brothers  in  the 
house,  who  expressed  themselves  quite  ignorant  of  the 
place  where  he  had  gone. 

Mr.  Swanston,  in  support  of  the  petition.  There  are 
only  three  grounds,  on  which  it  can  be  contended  that 
the  party  in  this  case  has  committed  an  act  of  bank- 
ruptcy:  1st,  by  shutting  up  his  shop  on  the  Wednesday; 
£ndly,  by  leaving  home  and  going  to  anodier  place; 
3dly,  by  continuing  absent  from  home  till  the  Satur- 
day. As  to  the  1st  point — the  mere  shutting  up  a 
trader's  shop  under  these  circumstances  does  not  amount 
to  an  act  of  bankruptcy ;  for  the  bankrupt  was  not  bound 
to  keep  his  shop  open,  for  the  benefit  of  the  execution 
creditor.  As  to  the  ^nd  point,  his  going  away  from 
home — this  cannot  be  deemed  an  act  of  bankruptcy; 
for  the  bankrupt  was  no  longer  master  of  his  property. 
Is  not  the  inference,  that  might  be  deduced  in  other  cases, 
of  the  departure  from  the  dwelling-house  being  an  act  of 
bankruptcy,  repelled  by  the  circumstances  of  this  case  ? 
Was  his  departure  occasioned  by  an  intention  to  defeat 
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or  delay  his  creditors^  or  was  it  prompted  by  a  wish  to        1837. 
escape  from  the  annoyance  of  an  execution  in  his  house?       ^  ^^ 
His  absence  from  home  would  not  have  the  effect  of  de-       Austen. 
laying  his  creditors ;  for  they  would  have  been  equally 
delayed^  if  he  had  remained  at  home ;  the  whole  of  his 
property  having  been  seized  by  the  execution  creditor. 
The  bankrupt  was  not  master  of  his  own  house,  when 
the  officer  of  the  law  had  possession  of  all  the  goods 
and  furniture  within  it. 

Mr.  Keene,  contra^  contended,  that  from  the  affidavits 
sworn  in  answer  to  the  petition,  it  was  impossible  not  to 
infer  that  the  bankrupt's  object  in  going  from  home 
was  to  avoid  his  creditors ;  more  especially,  as  the  exe- 
cution put  into  his  house  was  a  friendly  execution  at  the 
suit  of  his  own  father-in-law,  on  a  cognovit  so  recently 
given  to  him ;  and  as  the  bankrupt's  two  brothers,  who 
remained  on  the  premises,  did  not  choose  to  inform  any 
one  who  called  where  the  bankrupt  was  to  be  found. 

Mr.  Swanstorij  in  reply.  If  the  bankrupt  had  never 
left  his  house,  no  creditor  would  have  derived  any 
benefit ;  for  all  his  property  was  in  the  custody  of  the 
law.  [Erskiney  C.  J.  Can  you  get  over  the  facts  stated 
in  your  own  petition,  that  the  bankrupt  shut  up  his  shop, 
quitted  his  house,  and  left  no  directions  or  instructions 
as  to  any  of  his  creditors,  in  case  they  should  call  in  his 
absence  ?]  Not  performing  an  impossibility  cannot  be 
an  act  of  bankruptcy ;  for  if  the  bankrupt  had  remained 
at  home,  he  could  not  have  paid  a  single  creditor.  His 
absence,  therefore,  was  not  the  cause  of  any  delay.  If 
the  Court  are  satisfied  that  the  bankrupt  told  his  brother 
where  he  had  gone,  there  cannot  be  an  act  of  bank- 
ruptcy. 
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1837.  Erskine,  C.  J. — When  the  petition  itself  states,  tliat 


£x  parte 


the  bankrupt  shut  up  his  shop,  and  left  his  house,  with- 
AusTEN.  Qut  leaving  any  directions  where  his  creditors  might 
find  him,  in  case  they  should  call  for  the  payment  of 
their  debts  in  his  absence ;  and  when  it  is  proved,  that  a 
creditor  did,  in  fact,  call  for  that  purpose,  while  the 
bankrupt  was  keeping  out  of  the  way,  and  (after  repeated 
inquiries)  could  not  discover  the  place  where  he  was  to  be 
found ;  it  appears  to  me,  that  a  sufficient  case  is  made 
out  in  support  of  the  act  of  bankruptcy.  For,  unless 
something  can  be  shown  to  explain  the  real  cause  of  the 
bankrupt  leaving  home,  and  his  intention  was  clearly  not 
to  avoid  his  creditors,  there  is  only  one  inference  that  can 
be  deduced  from  his  absence, — and  that  is,  that  his  wish 
was  to  keep  out  of  the  way  of  his  creditors ;  and  we  can- 
not take  his  intention,  merely,  from  his  own  statement  of  it. 

Sir  John  Cross. — I  own  I  am  not  able  to  come  to  a 
satisfactory  conclusion,  that  this  amounted  to  an  act  of 
bankruptcy,  from  the  bankrupt's  own  statement.  For  it 
seems  to  me,  that  the  mere  act  of  his  going  away  from 
home,  because  it  was  unpleasant  to  remain  in  his  house 
when  an  execution  was  in  it,  could  not  of  itself  be  an  act 
of  bankruptcy.  I  wished,  therefore,  to  hear  what  evi- 
dence could  be  adduced  on  the  other  side  in  support  of 
the  act  of  bankruptcy ;  and  it  seems  to  me,  that  there  is 
abundant  such  evidence.  In  the  first  place,  the  bank- 
rupt appears  to  have  given  a  fraudulent  preference  to  his 
father-in-law,  by  giving  him  a  warrant  of  attorney  to 
sweep  away  the  whole  of  his  property ;  and  as  soon  as 
the  property  is  seized  under  the  execution,  the  bankrupt 
leaves  home  and  goes  to  the  very  house  of  the  execution 
creditor.     It  is  proved,  that  he  left  no  directions,  in  case 
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his  creditors  should  call  while  he  was  away,  and  that 
there  were  creditors  who  did  call,  and  were,  in  fact,  de- 
layed. 


5S7 


18S7. 


Ex  parte 

AUSTBN. 


Sir  George  Rose. — I  should  have  thought,  that  the 
mere  circumstance  of  a  trader  shutting  up  his  shop  dur- 
ing the  hours  of  business,  without  making  any  provision 
for  the  payment  of  creditors  who  might  apply  for  their 
debts,  was  of  itself  an  act  of  bankruptcy,  whether  any 
creditor  was  delayed  or  not,  if  any  one  might  have  been 
delayed. 

Petition  dismissed,  with  costs. 


Ex  parte  Bolton  and  others. — In  the  matter  of  Wil- 
liam Bentley  the  elder,  and  William  Bentley  the 

WeUminster, 
younger.  AW.  10, 1837. 

Jan.  19. 1838. 

XHIS  was  a  petition  to  prove  on  a  bill  of  exchange  /i.  sends  B.,  as 
for  3000/.,  under  the  following  circumstances,  as  stated  in  Amenca  to^ur- 

.1  ....  chase  cotton 

the  petition.  ^ooi^  a^d  autho- 

The  petitioners  were  merchants  at  Liverpool,  carrying  Srawbms^on  J. 
on  business  there  in  partnership  with  J.  Ogdensnd  J.  Fer-  ??**  *°  '*"  *°*^ 

*^  *  •^  discount  the 

QUi<m  of  New  York,  in  America,  under  the  firm  oi  Bolton,  f  ">«*  «°<*  J'*^ 

^  the  proceeds  to 

Ogden  &  Co.  at  Liverpool,  and  in  America  under  the  firm  pay  'of  <*»«  <^ot. 

'^  ton.    B.  accord- 

of  Ogden,  Ferguson  &  Co.   The  bankrupts  were  also  mer-  ingly  draws  a 
chants  at  Liverpool  and  Glasgow,  carrying  on  business  3000/.  in  favour 
under  the  firm  of  W.  Bentley  sen.  &  Co.     In  the  latter  counts  it  for  B., 
end  of  1836,  Bentley  &  Co.  dispatched  Joseph  Bentley  negotiates  it  to 

third  persons. 
B.  applies  the  proceeds  of  the  bill  in  payment  of  the  cotton,  which  in  shipped  off  to  A. 
at  Liverpool ;  but  before  the  arrival  of  the  cotton,  or  the  presentation  of  the  bill  for  ac- 
ceptance, A.  becomes  bankrupt,  and  the  cotton  is  sold  by  the  assignees,  and  the  proceeds  ap- 
plied for  the  benefit  of  the  estate.  HeU^  that  these  circumstances  did  not  amount  to  a 
virtoal  acceptance  of  the  bill  by  A,,  and  that  a  subsequent  indorsee  for  value  could  not  prove 
the  amount  of  it  against  vl  .'testate. 

VOL.  II.  N  N 
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1837.  (a  son  of  W.  Bentley,  sen.)  as  their  agent  to  New 
Ex  paite  Orleans,  for  the  purpose  of  purchasing  cotton  wool.  It 
zndoihen.  appeared,  that  Joseph  JBentley  was  not  supplied  with  funds 
to  make  these  purchases ;  but  the  petitioners  alleged,  that 
be  was  authorized  by  Bentley  &  Co.  to  draw  bills  of  ex- 
change upon  them  as  their  agent,  and  to  offer  such  bills 
for  sale  or  discount  in  North  America,  upon  the  credit  of 
the  firm  ;  and  ihdX  Bentley  &  Co.  engaged  duly  to  honour 
all  such  bills.  Joseph  Bentley  accordingly  made  large 
purchases  of  cotton  at  New  Orleans,  providing  for  the 
payment  of  it  by  means  of  various  bills  of  exchange 
drawn  by  him  upon  Bentley  &  Co.,  which  he  got  dis- 
counted in  America.  Among  these  was  the  bill  on 
which  the  petitioners  sought  to  prove,  and  which  was  as 

follows : — 

*'  New  Orleans^  18  Feb.  1837. 
Sixty  days  after  sight  of  this  my  first  of  exchange  (second  and  third  on- 
paid)  pay  to  Rowland  Eedmondt  Esq.,  or  order,  in  London,  the  sum  of 
3000/.,  value  received. 

To  Messrs.  W.  Bentley,  sen.  &  Co.  Joieph  BentUtf. 

Liverpool." 

This  bill  was  alleged  to  have  been  discounted  by  Mr. 
Redmondy  the  payee,  upon  the  faith  of  the  engagement 
of  Bentley  k  Co.  duly  to  honour  it ;  and  the  value  was 
paid  by  him  to  Joseph  Bentley^  who  applied  the  money 
in  payment  of  the  cotton  he  purchased,  which  was  soon 
afterwards  consigned  by  him  to  Bentley  &  Co.  at  Liver- 
pool. Before  the  arrival  of  the  cotton,  however,  Bentley 
&  Co.  had  become  bankrupts,  and  the  cotton  was  re- 
ceived and  sold  by  their  assignees.  The  bill  of  ex- 
change, after  it  had  been  discounted  by  Rowland  Red- 
mond, was  indorsed  by  him  to  Hagan  &  Co.,  and  by 
them  to  W.  Redmond,  who  indorsed  it  for  value  to 
Ogden  &  Ferguson  in  America,  who  purchased  it,  as  it 
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was  alleged,  on  the  faith  of  the  engagement  of  Bentley        1837. 
&  Co.  duly  to  honour  it,  and  then  remitted  it  to  Bolton,       ^^  ^^^ 
Ogden  k  Co.  at  Liverpool.     The  bill  did  not  arrive  in       ^^^^ 
this  country  until  Bentley  &  Co.  had  stopped  payment, 
who  then  declined  to  accept  it. 

On  the  7th  April  1837  a  fiat  issued  against  Bentley 
&  Co. ;  and  the  petitioners  applied  to  prove  on  this  bill 
against  their  estate,  but  the  Commissioners  rejected  the 
proof.  It  was  sworn  by  Joseph  Bentley,  that  he  was 
sent  out  by  Bentley  Sc  Co.  without  any  funds  of  his  own, 
as  their  clerk  or  servant,  to  New  Orleans,  for  the  purpose 
of  making  purchases  of  cotton  wool,  with  authority  to 
draw  bills  on  them,  and  to  sell  and  discount  the  same, 
and  with  the  proceeds  to  pay  for  the  cotton;  that  he 
drew  the  bill  in  question,  in  pursuance  of  this  authority, 
and  sold  it  to  Rowland  Redmond  at  a  discount  of  ^^  per 
cent.,  and  with  the  proceeds  paid  for  part  of  the  cotton 
he  purchased  for  Bentley  &  Co.;  and  that  he  acted 
merely  as  the  clerk  and  servant  of  the  bankrupts,  and 
had  no  beneficial  interest  whatever  in  the  transaction. 

Mr.  Swanston,  and  Mr.  Booth,  in  support  of  the 
petition.  It  is  admitted,  that  Bentley  &  Co.  were 
not  actual  parties  to  the  bill ;  but  they  are  not  the  less 
liable  than  if  they  were  so;  for  a  promise  to  accept 
binds  the  same  as  an  actual  acceptance.  [Ershine,  C.  J. 
If  you  can  make  out  that  you  have  a  right  of  action  on 
the  bill,  you  have,  of  course,  a  right  of  proof;  but  what- 
ever were  the  instructions  which  Joseph  Bentley  received 
from  Bentley  &  Co.,  he  does  not  in  fact  draw  the  bill,  as 
their  agent.]  Joseph  Bentley  bound  his  principals,  by 
drawing   in  pursuance  of  their   instructions.      [Sir  «/. 

N  N  2 
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1857.  Cross.  In  PiUans  v.  Van  Mierop  (a)  it  was  determined^ 
£x  parte  ^^^  ^  promise  to  accept  amounts  to  an  acceptance ;  but 
tMd^^  the  question  here  is,  whether  such  a  promise  runs  with 
the  bill  in  the  hands  of  any  subsequent  bolder.]  If  it 
was  competent  to  Joseph  Bentley  to  bind  the  bankrupts 
as  his  principals  to  accept  the  bill^  they  were  bound  to 
accept  it,  on  the  application  of  any  holder  who  had  given 
value  for  it.  {^Ershine^  C.  J.  It  was  contended  m  John- 
son V.  ColliTigs  (b),  that  a  party  undertaking  to  accept  a 
bill  might  be  treated  as  the  acceptor  by  the  holder,  if 
the  holder  took  the  bill  on  the  faith  of  such  agreement. 
But  Lord  Kenyon  thought,  that  although  the  holder  so 
took  the  biU,  it  was  carrying  the  doctrine  of  implied  ac- 
ceptance to  the  utmost  verge  of  the  law,  and  be  doubted 
whether  it  did  not  even  go  beyond  the  proper  boundary, 
where  the  promise  to  accept  was  before  the  existence  of 
the  bill.  But  this  case  goes  a  step  further ;  for  here  the 
promise  is  not  merely  to  accept  a  particular  bill  to  be 
di:awn  on  the  bankrupts,  but  all  bills  whatsoever  that  by 
any  possibility  might  be  drawn  on  them.]  In  Mason  v. 
Hunt  (c)  the  engagement  was  to  accept  any  bills  that 
might  be  drawn,  to  an  indefinite  amount;  and.  yet  it  was 
not  disputed  in  that  case,  that  the  promise  amounted  to 
a  virtual  acceptance.  In  that  case,  too,  it  was  only  a 
conditional  acceptance,  and  the  condition  had  not  been 
performed.  Here  there  was  money  raised  on  the  fiuth 
of  the  bankrupts*  promise  to  accept ;  which  distinguishes 
this  case  from  that  of  Johnson  v.  CollingM.  In  the  pre- 
sent case,  the  bill  was  drawn  into  actual  existence  by  the 
promise  of  the  bankrupts  to  accept ;  and  it  would  have 
been  a  fraud  in  them,  after  receiving  the  value  for  it,  to 
refuse  to  accept  it.    The  bankrupts  were  bound  in  coor^ 

(a)  3  Burr.  1663.  (6)  1  East,  98.  (c)  1  Doug.  296. 
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science  and  equity  to  accept  the  bill^  when  presented  to  1837. 
them  ;  and  the  right  of  proof  need  not  be  founded  on  a  £2  p,^^ 
strict  legal  debt;  it  may  be  on  an  equitable  debt.  [Sir  G.  a^^o^n. 
Rose.  There  may  be  an  equitable  right  of  proof,  without 
the  bill;  but  in  order  to  prove  on  the  bill,  you  must  esta* 
blish  a  legal  right  in  the  holder.]  The  equitable  right  of 
proof  is  clear,  if  the  Court  should  think  that  the  petitioners 
have  no  right  on  the  bill  itself.  [Sir  J.  Cross.  There  is 
no  doubt  but  that  Redmond  might  prove  for  money  lent, 
and  you  might  then  have  your  remedy  as  indorsee 
against  RedmondJ]  [ErshinCf  C.  J.  There  was  no 
privity  of  Redmond  as  to  the  purchase  of  the  goods,  but 
merely  in  regard  to  the  loan  of  money  to  the  agent  of  the 
bankrupts.  The  only  proof  tendered  to  the  Commis 
sioners  was  on  the  bill ;  wc  cannot  therefore  entertain 
any  other  question  as  to  the  right  of  proof.]  The  conse- 
quences would  be  serious,  if  the  Court  should  determine, 
when  a  petitioner  brings  before  it  all  the  circumstances  of 
a  case,  that  because  he  only  takes  a  particular  view  of  it 
himself,  the  Court  would  feel  itself  bound  not  to  afford  the 
petitioner  relief,  but  to  hold  him  strictly  to  the  prayer  of 
his  petition.  It  would  then  become  a  question,  as  to  the 
jurisdiction  of  the  Court  to  give  general,  as  well  as  par- 
ticular, relief.  The  petitioner  in  this  case  would  then 
have  no  equity  but  as  a  mere  bill-holder.  [Mrskine, 
C.  J.  You  might  have  a  right  to  follow  the  goods,  al- 
though you  might  have  no  right  to  prove.]  [Sir  G. 
Rose.  The  only  case  you  have  now  is,  are  you  a  credi- 
tor on  the  bill,  yes,  or  no  ?]  The  goods  purchased  by 
the  agent  of  the  bankrupts  were  purchased  with  the 
money  of  Redmond,  the  proceeds  of  which  are  now  ac- 
tually in  the  hands  of  the  assignees ;  and  they  came  to 
their  hands  through  the  negotiation  of  this  very  bill. 
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1837.        [Erskine,  C.  J.  The  whole  question  here  is,  whether 
-^  what  was  done  by  the  bankrupts  and  their  agent  ia 

^LTON  America  amounts  to  an  acceptance,  according  to  the  cus- 
tom of  merchants,  so  as  to  bring  the  case  within  the 
principle  laid  down  in  Peirsmi  v.  Dunlop  (a).]  [Sir  J. 
Cross.  I  observe  that  in  Pillans  v.  Van  Mierap  (J),  al- 
though the  undertaking  was  generally  to  accept  any  bill 
that  might  be  drawn,  yet  the  action  was  brought  by  the 
party  to  whom  the  undertaking  was  given.]  It  is  al- 
leged in  the  petition,  that  the  petitioners  purchased  this 
bill,  on  the  faith  of  the  engagement  of  Bentley  &  Co.  duly 
to  honour  it.  [Sir  J.  Cross.  Supposing  there  to  have  been 
an  express  undertaking  of  the  bankrupts  to  Redmond  to 
accept  this  bill,  does  this  undertaking  pass  into  the 
hands  of  any  subsequent  holder?  Are  not  you  strug- 
gling against  the  case  of  Johnson  v.  Collings  (c)  ?]  I 
rely  on  the  case  of  Johnson  v.  Collings^  and  more  espe- 
cially on  what  was  said  in  that  case  by  Mr.  Justice  Le 
JBlanCf  who  admits  that  a  promise  to  accept  has  the  force 
of  an  acceptance,  "  where  credit  is  given  by  a  third  per- 
son upon  the  faith  of  such  an  assurance,  on  which  he 
acts,  and  by  which  he  is  induced  to  take  the  bill."  This 
doctrine  was  afterwards  recognised  by  the  Court  of 
King's  Bench  in  Clarke  v.  Cock  (rf).  In  that  case  -4., 
in  consideration  of  having  commissioned  B.to  receive  cer- 
tain African  bills  payable  to  him,  drew  a  bill  upon  B.  for 
the  amount,  payable  to  his  own  order ;  J3.  acknowledged 
by  letter  the  receipt  of  the  list  of  the  African  bills,  and  that 
^.had  drawn  for  the  amount,  and  assured  him  that  the  bill 
so  drawn  would  meet  with  due  honour  from  him  ;  and  it 
was  there  held,  that  this  was  an  acceptance  of  the  bill  by 

(a)  Cowp.  571.  (//)  3  Burr.  1663.       "^ 

(c)  I  East,  98.  (d)  4  East,  57. 
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li. ;  and  that  the  purport  of  such  letter  having  been  com-  1837. 
municated  by  A,  to  third  persons,  who,  on  the  credit  of  p^^  j^ 
it,  advanced  money  on  the  bill  to  A.,  who  indorsed  it  to  aad*oihere. 
them,  B.  was  liable  as  acceptor,  in  an  action  by  such  in- 
dorsees; although  after  the  indorsement,  in  consequence 
of  the  African  bills  having  been  attached  in  ^.*s  hands, 
who  was  ignorant  of  his  letter  having  been  shown,  A. 
wrote  to  B.  advising  him  not  to  accept  the  bill  when 
tendered  to  him,  which,  as  between  A>  and  B,,  would 
have  been  a  discharge  of  B,*s  acceptance,  if  the  bill  had 
still  remained  in  ^.'s  hands.  [Erskine,  C.  J.  It  cannot 
be  denied,  that  to  hold  the  circumstances  of  this  case  to 
amount  to  an  acceptance,  would  be  to  carry  the  doctrine 
as  to  implied  acceptances  much  further  than  any  autho- 
rity hitherto  has  done ;  and  we  ought  to  have  the  sanc- 
tion of  a  jury  of  merchants,  before  we  can  determine  the 
affirmative  of  that  question.  I  think,  therefore,  that  we 
should  direct  an  issue  to  try  the  fact, — whether  Bentley 
&  Co.  accepted  this  bill  according  to  the  custom  of 
merchants.]  We  submit,  that  the  law  of  merchants,  as 
applicable  to  this  case,  may  be  decided  by  this  Court ; 
and  that  whatever  might  be  the  result  of  such  an  issue, 
the  petitioners  would  still  have  an  equitable  right  of 
proof,  although  they  might  not  have  a  right  of  proof 
upon  the  bill.  But  before  we  consider  that  question, 
there  is  another  mode  of  viewing  this  case,  which  is  this : 
Joseph  Bentley,  as  the  drawer  of  the  bill,  is  agent  for 
these  bankrupts  ;  and  we  are  therefore  at  liberty  to  treat 
it  as  their  bill  drawn  by  him.  The  bankrupts  therefore 
would  be  clearly  liable  as  the  drawers,  if  not  as  the  ac- 
ceptors, of  the  bill.  Then,  as  to  the  equitable  right  of 
proof, — it  cannot  for  a  moment  be  disputed,  that  Red- 
f)wndy  who  furnished  the  money  on  the  bill  wherewith 
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1837.        the  goods  were  bought,  would  have  a  right  to  follow  the 


£z  parte      goods,  OF  the  proceeds  in  the  hands  of  the  assignees. 

and  others.  His  case  is,  that  he  has  paid  a  sum  of  money  to  Bent* 
ley  &  Co.'s  agent,  on  the  faith  of  a  particular  agreement. 
He  may  consider,  therefore,  the  bankrupts  as  his  debtors. 
Then,  if  we  can  establish  the  right  of  Redmond,  we 
shall  have  no  difficulty  in  establishing  the  right  of  the 
petitioners.  There  can  be  no  doubt, — ^if  a  man  borrows 
10,000Z.  of  another,  on  a  promise  to  accept  bills  in  his  &- 
vour  for  the  amount,  and  he  purchases  goods  with  the 
money  he  has  thus  borrowed,  and  afterwards  refuses  to 
accept  the  bills, — but  that  a  Court  of  Equity  would  grant 
an  injunction  against  him  not  to  dispose  of  the  goods. 
[Erskine,  C.  J.  Does  not  that  bring  you  back  to  the 
main  difficulty  in  the  case  ?  Supposing  there  is  a  debt 
thus  created  from  Bentley  &  Co.  to  Redmond,  can  there 
be  an  assignment  of  a  chose  in  tiction,  except  according 
to  the  custom  of  merchants  ?]  The  equitable  right  we 
claim  is  on  the  goods,  which  arrived  since  the  bank- 
ruptcy, and  the  proceeds  of  which  are  now  in  the  hands 
of  the  assignees.  But  the  petitioners  may  be  considered 
as  the  equitable  assignees  of  Redmond's  debt. 

Mr.  Ayrton,  contri,  was  stopped  by  the  Court. 

Erskine,  C.  J. — It  appears  to  me,  that  the  only 
question  which  arises  in  this  case  is,  whether  the  bank- 
rupts are  liable  as  the  acceptors  of  this  bill  of  exchange, 
and  whether  the  authority  given  by  them  to  Joseph 
Bentley,  to  draw  bills  on  them  from  America,  amounted 
to  an  acceptance  by  them  of  any  bills  so  drawn.  It  has 
been  argued,  that  the  petitioners  are  assignees  of  Red-- 
mond's  debt,  and  stand  in  his  place,  on  the  ground  that 


and  others* 
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they  afterwards  became  the  purchasers  of  the  bill.     But        1837. 
I  think  there  is  no  foundation  whatever  for  that  arsni-        ^•'^'^ 

°  Ex  parte 

ment ;  and  that  they  cannot  be  considered  as  assignees  Bolton 
of  any  debt,  except  as  connected  with  the  bill.  Then 
it  has  been  said,  that  Bentley  &  Co.  may  be  treated  qs 
the  drawers  of  the  bill.  But  this  position  seems  to  me 
to  be  equally  untenable ;  for  they  did  not  authorize  him 
to  draw  on  any  other  persons,  but  merely  on  themselves; 
nor  does  it  appear  on  the  face  of  the  bill,  that  Joseph 
Bentley  drew  the  bill  per  procuration,  which  is  the 
common  form  when  one  individual  authorizes  another  to 
draw  bills  for  him, — or  that  he  drew  it  in  any  way,  as 
agent  for  the  drawer.  There  is  no  case,  that  goes  so 
far  as  what  has  been  contended  for  in  this ;  and  I  con- 
fess, I  should  not  be  inclined  to  carry  the  doctrine 
further,  especially  after  what  was  said  by  Lord  Kenyan 
in  Johnson  v.  Collings,  If,  therefore,  the  petitioners 
choose  to  take  an  issue,  whether  what  was  done  amounts 
to  an  acceptance  according  to  the  custom  of  merchants, 
I  am  willing,  for  one,  to  grant  such  issue.  But  if  they 
decline  that  course  of  proceeding,  then  I  am  prepared 
to  say,  that  they  have  no  right  to  prove  against  the 
bankrupts,  as  acceptors  of  this  bill. 

Sir  John  Cross. — There  are  three  questions  in  this 
case,  which  have  been  presented  to  the  consideration  of 
the  Court :  1  st,  whether  the  bankrupts  are  liable  as  the 
drawers  of  the  bill ;  Sdly,  whether  they  are  liable  as  accep- 
tors ;  and  3dly,  whether  the  petitioners  can  be  considered 
as  the  equitable  assignees  of  the  debt  contracted  by  Joseph 
Bentley^  on  behalf  of  the  petitioners,  with  JRedmond, 
for  the  money  which  the  latter  advanced  on  the  bill. 
With  respect  to  the  1st  question, — as  the  bankrupts  were 
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l^''-        noC  named  in  juit  vst  as  the  drawers  of  ibe  bill,  I 
Ea  pvic       think  it  is  impossible  that  any  Coart  could,  in  the  ab- 
sence of  all  autfaoritr  on  that  head,  connder  them  as 
dravers.     The  next  qoestioo  is,  wiiether  they  can  be 
treated  as  the  acceptors ;  and  that  appears  to  me  to  be  a 
Tery  nice  point  to  be  determined.     If  there  had  been  an 
express  undertaking  giren  to  the  petitioners,  that  the 
bankrupts  would  accept  the  bill  as  soon  as  it  was  pre- 
sented to  them,  I  should  hare  thought  that  that  would 
hare  amounted  to  an  acceptance.  But  here  there  was  only 
an  authority  given  by  them  to  Jo$epk  JBemiley,  to  draw 
on  them.    1  might  therefore  treat  this,  perhaps,  as  an  im- 
plied engagement  to  Redmond  to  accept ;  but  then  the 
question  arises,  whether  that  promise  can  be  transferred 
to  any  subsequent  holder  of  the  bill.     Here  the  promise 
to  accept  was  not  even  latent  on  the  bill ;  for  it  does  not 
appear  to  have  been  communicated  by  Joseph  Bentley 
to  the  6rst  party  who  discounted  it.     But  inasmuch  as 
the  precise  point  involved  in  this  case  has  not  yet  been 
formally  decided,  I  concur  in  opinion  with  the  Chief 
Judge,  that  it  is  a  proper  quesdon  to  go  before  a  jury 
of  merchants.     Then,  with  respect  to  the  3d  question, 
whether  the  petitioners  can  be  considered  as  the  equit- 
able assignees  of  the  debt  contracted  by  Joseph  Bentley 
with  Rowland  Redmond^ — there  is  no  doubt,  that  Red- 
mond has  a  right  to  prove  under  the  fiat,  for  money  lent 
and  advanced  to  the  bankrupts ;  but  I  am  not  prepared 
to  go  the  length  of  saying,  that,  because  the  petitioners 
might  have  an  equitable  claim  against  Redmond^  for  the 
amount  of  dividends  received  by  him  under  such  proof, 
they  would  have,  therefore,  a  right  to  prove  against  the 
estate  of  the  bankrupts.     I  am  certainly  disposed  to 
think,  that  the  bankrupts  in  this  case  reserved  to  them- 


and  othen. 
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selves  some  discretion,  as  to  their  acceptance  of  the  bills  1837. 
that  might  be  drawn  on  them  by  Joseph  Bentley,  and  ^"^^ 
which  might  be  presented  to  them  at  Liverpool ;  other-  ^^'-l**'^ 
wise,  what  would  have  prevented  Joseph  Bentley  from 
putting  the  names  of  the  bankrupts  to  the  bills,  as  ac- 
ceptors ? 

Sir  George  Rose. — This  appears  to  me  to  be  en- 
tirely a  question  of  fact;  for  no  question  can  be  raised, 
as  to  the  law  on  the  subject.  In  order  therefore  to 
determine,  whether  what  was  done  in  this  case  amounts 
to  an  acceptance,  let  us  see  what  are  the  facts.  The 
bankrupts  send  Joseph  Bentley,  as  their  agent,  to 
America,  to  make  purchases  of  cotton- wool,  and  autho- 
rize him  to  draw  bills  on  them,  with  liberty  to  raise 
money  on  the  bills,  by  selling  them  or  discounting  them 
in  America.  Among  these  bills  is  the  bill  now  sought 
to  be  proved  by  the  petitioners,  who  are  indorsees  of 
the  bill,  claiming  under  the  party  to  whom  the  bill  was 
made  payable,  and  who  advanced  the  amount,  minus 
the  discount,  to  the  agent  of  the  bankrupts  in  America. 
Now,  is  it  too  much  to  say,  that  an  agent  so  acting  for 
his  principal  in  purchasing  goods,  and  giving  bills  drawn 
by  him  on  his  principal,  for  the  amount  of  the  price, — 
that  these  facts  do  not  amount  to  an  actual  acceptance 
of  the  bills  so  drawn  ?  The  authority  so  given  to  draw, 
does  not  constitute,  ipso  facto,  an  acceptance  of  the 
bills  that  may  be  drawn.  AH  that  the  petitioners  al- 
lege is,  that  they  took  the  bill,  on  the  faith  that  the 
party  on  whom  it  was  drawn  would  duly  honour  it. 
But  so  does  every  person,  who  takes  a  bill  before  it  is 
presented  to  the  party  on  whom  it  is  drawn.  But  can 
it  be  for  one  moment  contended,  that  this  amounts  to 


548 


CASES  IN  BANKRUPTCY. 


1837. 


£z  parte 

BOLTOW 
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an  actual  acceptance  of  the  bill  ?  We  must  find,  in  this 
case^  before  we  can  give  the  petitioners  liberty  to  prove 
against  the  bankrupts,  as  acceptors  of  the  bill,  that 
Joseph  Bentley  had  not  only  authority  from  the  bank- 
rupts to  draw  on  them,  but  that  he  had  authority  to 
bind  his  principals  to  accept  whatever  bills  he  might 
draw  upon  them.  Was,  then,  Joseph  Bentley  authorized 
by  the  bankrupts  to  accept  bills  for  them,  or  to  bind 
them,  as  acceptors,  by  any  acts  of  his  in  America?  I 
cannot  find,  from  any  conclusion  of  law,  that  he  had 
any  such  authority ;  and  therefore  think  that  the  Com- 
missioners were  right  in  rejecting  the  proof. 


Erskine,  C.  J. —  The  issue  should  be,  whether 
Bentley  8c  Co.  had,  before  their  bankruptcy,  accepted 
this  bill  of  exchange,  according  to  the  custom  of  mer- 
chants ;  in  which  issue  the  petitioners  should  be  the 
plaintiffs,  and  the  assignees  the  defendants,  with  liberty 
for  either  party  to  examine  the  bankrupts  on  the  trial. 
Unless  the  petitioners  consent  to  take  this  issue,  their 
petition  must  be  dismissed ;  and  they  may  have  till  the 
last  day  of  term  to  make  their  election. 


Jamiary  19, 
183*8. 


The  petitioners  having  got  the  dme  enlarged  for 
making  their  election  from  the  last  to  the  present  Term, 


Mr.  SvHxnston  now  applied  for  the  petition  again  to 
stand  over  from  the  present  to  the  following  Term,  in 
order  that  his  clients  might  file  a  supplemental  petition ; 
and  that  they  might  not  be  driven  to  elect  to  take  an 
issue.  The  petitioners  would  be  satisfied  with  leave  to 
enter  a  claim,  in  order  that  the  dividends  might  be  re- 
tained, the  sum  in  dispute  being  so  large;   and  the 
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right  of  proof  would  then  be  preferred  in  a  different 
form. 

Erskinb,  C.  J. — I  think  we  ought  not  to  give  further 
time  to  the  petitioners,  or  admit  them  to  enter  a  claim 
on  the  proceedings,  for  the  amount  of  the  bill  in  ques- 
tion ;  but  still  it  is  equitable  that  the  assignees  should 
retain  enough  in  their  hands  to  satisfy  the  dividends  on 
Redmond's  claim  against  the  bankrupts'  estate  ;  that  is, 
if  it  is  prosecuted  by  him  within  a  reasonable  time. 


640 
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Sir  John  Cross. — I  am  of  the  same  opinion.  It 
seems  very  probable,  that  the  petitioners  may  have  a 
&ir  equitable  lien  on  that  proof,  which  Redmond  has  a 
clear  right  to  make. 

Sir  George  Rose. — The  Order  must  stand  for  the 
dismissal  of  the  petition ;  but  with  directions  to  the 
assignees  to  reserve  sufficient  to  satisfy  the  dividends 
on  any  proof  under  the  fiat,  which  the  petitioners,  or 
Redmond,  may  establish  their  right  to  make. 

Petition  dismissed,  with  costs,  directing  the 
assignees  to  reserve  dividends  on  the  sum 
of  3000/. 


Ex  parte  Bioos. — In  the  matter  of  Thomas.  __ 

Wetttntntter, 
November  13. 

XHIS  was  the  petition  of  an  assignee,  to  annul  the  fiat,  Fiat  aoDulled, 
on  the  ground  that  the  alleged  debt  of  the  petitioning  ^on  oVthe  ^m' 

signeef  on  the 
groiiDd  that  it  was  issued  on  t  6ctitioua  debt. 
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1837.  creditor  was  fictitious,  and  was  concocted,  by  collusion, 
¥x  arte  l>elween  the  petitioning  creditor  and  the  bankrupt.  It 
Biocs.  appeared,  that  the  debt  in  question  arose  on  a  bill  of 
exchange  accepted  by  the  bankrupt  in  favour  of  the  pe- 
titioning creditor ;  which,  when  the  latter  applied  to 
prove,  the  Commissioner  rejected,  as  he  could  not  show 
that  he  had  given  any  consideration  for  it.  The  whole 
of  the  bankrupt's  property  did  not  amount  to  50/. 

Mr.  Bethell  appeared  in  support  of  the  petition. 
[Sir  George  Rose.  Can  an  assignee  come  and  ask  to  su- 
persede, without  praying  another  fiat  ?]  Perhaps  he  can- 
not, when  a  supersedeas  is  prayed  for  misdescription,  or 
for  some  mere  formal  defect ;  but  it  is  difierent  in  this 
case,  where  the  petitioning  creditor  has  issued  the  fiat 
on  a  fictitious  debt. 

Mr.  Rogers,  contrct,  said,  that  the  reason  why  the 
Commissioner  refused  to  admit  the  proof  of  the  debt, 
was,  because  the  petitioning  creditor  did  not  produce 
his  books. 

Sir  John  Cross. — If  the  petitioning  creditor  has  not 
appealed  from  the  judgment  of  the  Commissioner,  he 
has  acquiesced  in  his  decision. 

The  Court  ordered  the  fiat  to  be  annulled, 
with  costs,  with  liberty  to  the  petitioner,  or 
any  other  creditor,  to  apply  for  a  new  fiat. 
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1837. 

Ex  parte  Peter  Wright  and  Eliza  Bramhall. — In 
the  matter  of  John  Sykes  Bramhall. 

Westminster, 
Nov,  13. 

J  HIS  was  the  petition  of  a  trustee,  and  of  the  bank-  a  trader,  in 
rupt's  wife,  for  the  proof  of  the  sum  of  2000/.,  under  a  his  iDtended 
settlement  made  previous  to  the  marriage  of  the  bank-  ^i vM*a  bond^'o 
rupt  with  the  petitioner  Eliza  Bramhall.  his'^^^ri^r 

By  indentures  of  lease  and  release,  dated  respectively  5||[-^^^!"  *^°°" 
the  17th  and  19th  March  1827,  the  bankrupt's  intended  \haisumto 

"^  them,  •*  in  case 

wife,  by  her  then  name  of  Eliza  Winter ^  conveyed  cer-  he  should  be- 

come  bankrupt 

tain  freehold  property  to  the  petitioner  Peter  Wright^  or  insolvent, 

n        1      1       1  1.1.  1         .  T      °'  otheiwise** 

upon  trust  for  the  bankrupt,  his  heirs  and  assigns,     in  or  in  case  his 
consideration  of  this  conveyance,  and  of  the  intended  survive  him ; 
marriagCj  the  bankrupt,  John  Sykes  Bramhall,  by  bond  pressed  bjftbe 
under  his  hand  and  seal,  bearing  date  the  19th  March  Lu^b^kr^ptey. 
1827,  became  bound  to  the  petitioner  Peter  Wright,  and  oTth^&T 
one  Henry  Stephen  Winter,  the  brother  of  the  intended  **'  8»yes  them  a 

•^  -*  promissory  note 

wife,  in  the  sum  of  4000/.,  subject  to  a  condition,  that  wr  that  sum, 

*'  payable  on  de- 

if  at  any  time  during  the  coverture  of  his  intended  wife,  "and :  HeU, 

that  the  trustee* 

the  said  John  Sykes  Bramhall  should  become  bankrupt  might  prove  for 
or  insolvent,  or  otherwise,  the  real  and  personal  estate  amount  of  the 

2000/, 

and  effects  of  the  said  John  Sykes  Bramhall  should  be 
charged  with,  and  should  be  liable  to,  and  should  pay  the 
sum  of  2000/.  to  the  trustees,  or  the  survivor  of  them, 
to  and  for  the  use  of  the  said  Eliza  Winter  ;  or,  in  case 
the  same  should  be  decided  or  determined  to  be  only  a 
debt  proveable  under  the  estate  of  the  said  John  Sykes 
Bramhall,  then  that  the  trustees,  or  the  survivor  of 
them,  should  make  proof  of  the  same ;  and  if  the  said 
sum  of  2000/.  should  be  recovered,  or  any  dividends  in 
lieu  thereof,  by  the  trustees,  then  the  same  should  be 
paid  to,  or  otherwise  applied  and  disposed  of,  as  the 
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1887.        said  JSliza  Winter,  notwithstanding  her  coverture^  should 
-T^*^^        direct  and  appoint ;  and  in  case  the  said  Eliza  Winter 

Ex  parte  **^ 

Wright      should  happen  to  survive  her  intended  husband,  then 

iDO  aoother. 

and  in  such  case,  if  the  heirs,  executors,  or  adminis- 
trators of  the  said  John  Sykes  Bramhall,  should,  within 
the  space  of  twelve  calendar  months  next  after  his  de- 
cease, well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  Eliza  Winter,  or  her  assigns,  the  sum  of  £000/., 
upon  her  duly  releasing  all  dower  or  thirds  at  the 
common  law,  and  all  other  share,  right,  title,  interest, 
and  claim  whatsoever,  which  she  then  should  or  might 
be  or  become  seised  of  or  entitled  to,  as  the  widow  of 
the  said  John  Sykes  Bramhall,  either  by  common  law, 
or  by  custom,  or  otherwise,  of,  in,  and  to  the  real  and 
personal  estate  and  effects  of  the  said  John  Sykes  Bram' 
hall  (such  release  to  be  prepared  at  the  expense  of  the 
estate),  then  the  bond  was  to  be  void  ;  but  otherwise  to 
remain  in  full  force. 

The  value  of  the  freehold  property,  conveyed  to  the 
bankrupt  by  his  intended  wife,  was  850/. ;  in  addition 
to  which,  he  received,  as  a  marriage  portion  with  her, 
the  sum  of  1150/.  in  cash,  together  with  other  personal 
property,  to  the  amount  of  100/. 

On  the  31st  January  1837,  the  trustees  gave  the 
bankrupt  a  written  notice,  requiring  him  forthwith  to 
pay  to  them  the  sum  of  9000/.,  to  be  applied  to  the  use 
of  his  wife ;  and  after  threatening  proceedings  against 
him,  in  case  he  did  not  comply  with  the  requisition,  he 
gave  the  trustees  his  promissory  note  for  SOOO/.,  pay- 
able on  demand. 

In  February  1837,  the  fiat  was  issued  against  the 
bankrupt,  under  which  Henry  Stephen  Winter,  one  of 
Mrs.  BramhalC^  trustees,  being  chosen  sole  assignee. 
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declined  to  concur  in  this  petition.    A  proof  had  been        18S7. 
tendered  in  the  names  of  the  two  trustees,  as  the  ob-       ^.x  parte 
ligees  of  the  bond  and  the  payees  of  the  promissory    ^Jj  ^o|5icr. 
note,  for  the  2000/. ;  but  the  Commissioners  rejected  the 
proof,  on  the  ground,  that  neither  the  bond,  nor  the  pro- 
missory note,  created  aproveable  debt.     The  petitioners 
contended,  that  this  sum  was  proveable  as  a  present 
debt, — or,  at  least,  that  the  value  of  such  sum  payable 
in  the  event  of  Mrs.  Bramhall  surviving  her  husband 
was  proveable,  as  a  contingent  debt. 

Mr.  J.  Russell,  in  support  of  the  petition.  The  set* 
tlement  made  in  this  case  by  the  bankrupt  upon  his 
wife,  being  under  the  amount  of  the  wife's  fortune,  is 
clearly  a  good  settlement.  In  January  last^  the  bank- 
rupt, being  then  insolvent,  and  unable  to  pay  the  trus« 
tees  the  2000/.,  gave  them  his  promissory  note  for  the 
amount.  This  took  place  before  the  bankruptcy,  and 
therefore  they  have  a  right  to  prove  on  the  note.  But 
we  contend,  that  the  bond  is  an  absolute  bond;  or,  if 
it  is  to  be  considered  as  only  payable  on  the  contin- 
gency of  bankruptcy,  that  it  is  even  then  a  good  bond 
for  2000/. 

Mr.  Bethell,  contrct.  The  present  case  is  distinguish- 
able from  the  others  that  have  been  decided  on  this 
subject.  In  Ex  parte  Shute(a)  the  bond  became  abso- 
lute  antecedent  to  the  bankruptcy,  and  was  of  course 
legally  proveable  when  the  bankruptcy  took  effect ;  but 
here  there  was  no  breach  of  the  condition  but  by  the 
very  bankruptcy  itself.  It  becomes  therefore  a  serious 
question,  whether  this  is  not  a  fraud  on  the  bankrupt 

(a)  3.Deac.&C.  1. 
VOL.  II.  0  0 
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1857.  law.  The  policy  of  the  bankrapt  law  is,  that  the  pro- 
Ex  mule  pe^  of  the  bankrupt  shall  be  distributed  among  those, 
Wbigbt      only,  who  are  bona  fide  and  valid  creditors  of  the  bank- 

ftnd  another.  •^ '  •^ 

rupt  before  and  at  the  time  of  his  bankruptcy.  But  in 
this  case  the  bond  was  only  forfeited,  in  case  BramhaU 
should  become  bankrupt,  or  insolvent  There  cannot  be, 
by  any  possibility,  a  breach  of  the  condition  until  after 
the  bankruptcy.  There  could  be  no  debt>  therefore, 
existing  at  the  bankruptcy.  In  JSx  parte  Sku^  the 
bond  was  to  pay  12002.  when  required  by  die  trustees, 
which  was  to  be  invested  by  them,  and  the  interest  paid 
to  the  bankrupt  for  life,  if  he  should  not  become  a  bank- 
rupt. In  that  case,  therefore,  the  bond  created  an  abs<^ 
lute  debt  from  the  bankrupt;  and  the  contingency  of 
bankruptcy  only  aj^lied  to  the  bankrupt's  life  ioterest 
in  the  dividends  of  the  principal.  Here  tbe  banknipley 
alone  gives  birth  to  the  debt 

Mr.  J.  jRusseitwuB  not  tailed  on  to  wegij* 

Erskine,  C.  J. — In  this  case  the  debt  is  contingent, 
in  the  event  of  the  wife  surviving  her  husband,  inde- 
pendently of  any  contingency  arising  from  his  bank- 
ruptcy. But  it  seems  to  me,  that  the  trustees  were  to 
be  the  judges  of  the  insolvency  of  the  bailkri^  Then, 
there  was  a  promissory  note  given. by  him  befiire  his 
bankruptcy  to  the  trustees,  whidi  created,  a  .pcesent 
debt,  the  note  being  payable  on  demahd;  audit  cannot 
be  treated  as  a  note  given  without  oonsiderataon;  for  the 
bond  recites  the  receipt  of  the  wife'a  fortune  by  die 
bankrupt,  as  the  consideration  for  whii^h  the  bond,  was 
given.  I  think,  therefore,  that  the  petitioaera 
tied  to  prove  for  the  2000/. 
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Sir  John  Cross. — I  am  of  the  same  opinion.  Here 
there  was  a  bon&  fide  and  substantial  property  of  the 
wife's,  received  by  the  bankrupt  to  a  greater  amount  than 
the  sum  for  which  the  bond  was  given ;  and  the  bond 
was  the  consideration  for  her  conveying  her  property  to 
the  bankrupt  Then,  even  as  a  vendor,  the  wife  would 
have  a  lien  on  the  property  for  the  amount  of  the  pur- 
chase-money, independently  of  the  bankrupt's  obligation 
to  make  a  provision  for  her. 
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Ex  parte 

Wright 

and  another. 


Sir  George  Rose. — The  question  is,  in  this  case,  in 
what  relation  would  the  obligor  under  this  bond  stand 
to  the  obligees,  between  the  date  of  the  bond  and  the 
bankruptcy.  Can  the  relation  be  any  other  than  that 
between  debtor  and  creditor?  And  even  supposing  that 
this  was  a  voluntary  bond,  could  not  an  action  be 
brought  on  the  note,  that  was  given  in  consideration  of 
the  bond?  I  think  that  this  was  not  a  debt  created  by 
the  bankruptcy,  but  by  the  apprehension  of  the  trustees 
of  the  bankrupt's  insolvency. 

Order  made  for  proof  of  the  2000/. — No  costs  on 
either  side. 


Ex  parte  Crowley. — In  the  matter  of  Clarbon.         wmminsur 

^—  ^  Nov,  13. 

1  HIS  was  the  petition  of  a  trustee  of  a  benefit  society  Proof  bj  a  tnu- 
to  prove  for  the  sum  of  500/.,  the  amount  of  monies  JilN^urer  of  a^ 
which  the  bankrupt  had  received  as  the  treasurer  of  the  ^      "ocw^y- 
society. 


Mr.  Bethell  appeared  in  support  of  the  petition. 

o  o2 
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1837.  Mr.  Swanston^  contrd^  objected,  that  the  bankrupt, 

*Ez  oarte      ^'"S  ^  member  of  the  society,  was  interested  in  the 

Cowley.       fund. 


The  Court,   however,  made  the  order  as  prayed, 
directing  each  party  to  pay  their  own  costs. 


Wntmintterf 
Nov,  13. 

Where  a  peti- 
tioner deacribeii 
himself  in  his 
petition,  as  re- 
•idine  oat  of  the 
jurisdiction  of 
the  Court,  it  is 
of  coarse  for  the 
respondent  to 
apply  for  an 
Oitier,  €1  parte, 
to  stay  all  fur- 
ther proceed- 
ings, until  the 
petitioner  gives 
security  for 
costs. 


Ex  parte  Scott. — In  the  matter  of  Weston. 

X HIS  was  the  petition  of  an  equitable  mortgagee  of  a 
policy  of  assurance,  who  lived  at  Greenock,  in  North 
Britain,  praying  for  the  usual  Order. 

Mr.  Swanston,  in  support  of  the  petition,  applied  that 
it  might  stand  over  for  a  certain  time. 

Mr.  J.  Russelly  corUrct, — As  the  petitioner  resides  out 
of  the  jurisdiction  of  the  Court,  we  require  security  for 
costs ;  and  must  oppose  therefore  the  petition  standing 
over,  unless  that  security  is  given.  [Erskine,  C.  J.  I 
do  not  see  how  you  can  be  prejudiced,  if  the  petitioner 
undertakes  to  pay  the  costs^  and  bring  the  policy  into 
Court.]  We  are  entitled  to  demand  security  for  costs, 
before  the  petitioner  can  ask  any  thing  of  the  Court 
[Mr.  Stvanstan.  I  ask  for  nothing  on  the  present  occa- 
sion, except  that  the  petition  may  stand  over,  without 
prejudice  to  any  application  of  the  other  side.]  The 
practice  of  this  Court,  in  this  respect,  is  understood  to 
be  like  that  of  the  Court  of  Chancery,  where,  when  a 
party  describes  himself  in  his  bill  to  be  out  of  the  juris- 
diction of  the  Court,  it  is  of  course  that  he  gives  security 
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for  costs;  and  I  am  entitled  to  make  the  application  for  1837. 

an  Order  to  that  effect,  ex  parte,  and  without  notice  to  ^^  ^^ 

the  other  side.  Sc*^'^^- 


Ersrine,  C.  J. — On  whom  would  you  serve  the 
Order  to  give  security,  the  party  being  out  of  the  juris- 
diction of  the  Court  ?  In  other  proceedings  the  terms 
of  the  Order  are,  that  the  proceedings  shall  be  stayed 
until  security  is  given. 

The  Court  finally  made  an  Order,  as  on  an  applica* 
tion  ex  parte,  that  all  further  proceedings  should  be 
stayed,  until  the  petitioner  should  give  security  for 
costs ;  and  that  the  petition  should  stand  over,  generally. 


In  the  matter  of  SnELLING.  WeUminster 

Nov.  13.  ' 

XhE  bankrupt  in  this  case  was  a  grocer  residing  at  Acoaotryfitt 

».  .r^  I'll  /»iii.  ^"^^  traiiMerred 

Worthing,  m  Sussex,  to  which  place  a  nat  bad  been  to  a  London 

.  Commissioner, 

directed*  on  an  afikUnt 

that  most  of  tb€ 
creditors  lived  in 

Mr.  Bussell,  on  behalf  of  the  petitioning  creditor,  Jf^he  wimc^ 
now  applied  to  the  Court  for  an  Order  that  the  fiat  |Jg~][^*^S.*''* 
mifirht  be  transferred  to  one  of  the  Commissioners  of  the  ^^^  that  it  was 

^  most  benencial 

Court  of  Bankruptcy,  for  the  purpose  of  its  being  exe-  fo*"  the  estate 

"^    "^  ^     '^  °  that  the  fiat 

cuted  in  London.     He  stated,  that  he  made  the  applica-  should  be 

worked  in 

tion  on  an  affidavit  that  almost  all  the  bankrupt's  credi-  London, 
tors  lived  in  London,  the  parties  who  supplied  him  with 
goods  being  tradesmen  in  the  metropolis ;  that  the  wit- 
nesses to  prove  the  act  of  bankruptcy  also  resided  there  ^ 
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In  re 
Snbllino. 
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and  that  it  would  be  more  beneficial  for  the  estate,  that 
the  fiat  should  be  worked  in  London. 

Erskine,  C.  J. — The  affidavit  seems  to  be  sufficient 
for  obtaining  a  town  fiat  in  the  first  instance;  and 
therefore  it  is  reasonable  that  the  fiat  should  be  trans- 
ferred to  one  of  the  London  Commissioners. 


Ex  parte  Patrick  Mageb. — In  the  matter  of  Robert 

Weamintter,  SlACK. 

Nw.  25. 

Thebanknipt     ThIS  was  the  petition  of  a  creditor  to  annul  the  fiat, 

waidescnbed 

in  the  fiat,  as      on  the  irround  of  a  misdescription,  as  well  as  an  insuffi- 

'*  of  Heqfield/m  ^  ,  .  ,     i  ..        •..  i. 

the  county  of  cient  description  of  the  residence  and  place  of  trading  of 
manufacturer;"  the  bankrupt.  The  fiat  was  issued  on  the  3d  October 
speif  indiscriml-  l^^st,  and  the  bankrupt  was  described  in  it  as  '*  of  Heor 
and  Ilttil^id:  fi^^s  ^^  ^^^  couuty  of  Derby,  paper  manufacturer,  dealer 
wMo^a^^*  ^^^  chapman ;"  and  the  objection  was,  that  the  place 
^^ThebankniDt  ^^^''^  ^^  resided  and  carried  on  his  manufactory  was 
Sw^tblL^h*'  ^^^^  Hayfield,  and  not  Heafield;  and  that  he  not  only 
carried  on  his     carried  on  business  at  Hav field,  but  also  at  Sheffield,  in 

business  of  a  ^  ifJ        ^ 

paper  manafac-  Yorkshire,  where  he  had  a  warehouse  for  the  sale  of  his 

turer»  but  he  i         i 

had  also  a  ware-  paper.    For  these  reasons,  the  petitioner  prayed  that  the 

house  at  Skif- 

^M,  for  the  present  fiat  might  be  annulled,  and  that  he  might  be 
seiiugpart  of  permitted  to  issu^  another  as  petitioning  creditor. 
nufiEtaredT"  ^"^  support  of  the  allegations  in  the  petition,  it  was 
Se^om'ilsSjn^/  sworn,  that  the  bankrupt,  in  several  bills  of  parcels,  deli- 
d^^^on  of^  ^^^^^  ^y  ^^°*  *^  persons  who  bought  goods  of  him,  de- 
the  bankrupt      scribed  himself  as  of  HayfiM.  and  added,  "  warehouse, 

was  not  so  im-  7j        ^  ' 

portant,  as  to     No.  2,  South  Street,  Sheffield  Moor." 

warrant  an  ap- 
plication to  annul  the  fiat^  it  not  being  shown,  that  any  creditor  was  misled  by  the  omission. 
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■ 

In  answer  to  the  petition,  it  was  sworn  by  the  bank-  1837. 
rapt  and  several  witnessesi  that  the  pl^ce  of  the  bank-  eT^^ 
rapt*s  residence  was  indiscrhninately  spelt  Heafield  and  Maoke. 
Majffield,  but  more  frequently  by  the  first  mode  of 
spelling,  and  that  there  was  no.  other  place  in  the  county 
of  Derby  of  the  name  either  of  Heafield  or  Hayfield; 
that  in  all  old  deeds  and  records  the  place  was  invariably 
spelt  **  Heafield  ;^^  that  letters  to  persons  residing  there 
were  sometimes  directed  Heafield^  and  sometimes  Hay^ 
field,  and  that  the  place  was  as  well  known  by  one 
name  as  the  other ;  that  although  the  bankrupt  had  a 
warehouse  at  Sheffield  for  the  sale  of  paper  manufiu^ 
tured  by  him,  the  bankrupt  never  attended  there,  but 
that  the  business  there  was  conducted  by  his  clerk,  the 
bankrupt  himself  personally  transacting  business  only  at 
Heafield,  where  he  had  resided  thirty  years ;  that  most 
of  the  debts  contracted  by  the  bankrupt  were  not  at 
Shefiield,  but  with  creditors  at  Manchester,  Stockport, 
and  Nottingham ;  that  the  debts  of  his  Sheffield  credi- 
tors amounted  only  to  454/.,  of  which  sum  436/.  had 
already  been  proved ;  and  that  the  gross  amount  of  debts 
already  proved  under  the  fiat  was  3700/. 

Mr.  Swanston,  in  support  of  the  petition.  The  object 
of  this  petition  is,  that  a  fiat  may  be  issued  against  the 
bankrupt  by  his  true  and  correct  description.  It  must 
be  taken  for  granted,  that  there  are  two  difierent  places, 
one  called  Heafield,  and  the  other  Hayfield,  Describing 
the  bankrupt,  therefore,  as  of  Heafield,  when  he  resides 
at  Hayfield,  is  quite  sufficient  to  upset  the  fiat.  It  is 
impossible  to  contend  in  this  case,  that  Heafield  and 
Hayfield  could  be  idem  sonantia,  according  to  the  pro- 
nunciation of  the  English  language.     [Mr.   Deacon. 
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1837.  What  is  to  be  said,  then,  of  the  mode  in  which  the 
Ex  parte  words,  "  yea"  and  "  nay"  are  pronounced  by  English 
Maobe.  people  ?]  But  the  place  of  the  bankrupt's  trade  was  not 
Hayfield;  for  that  was  only  the  place  where  he  manu* 
factured  the  paper ;  the  place  where  the  paper  was  sold 
was  Sheffield^  where  the  bankrupt  had  a  warehouse  for 
that  purpose.  As  well  might  a  manufacturing  chemist 
be  described  of  the  place  where  his  laboratory  was 
situated^  instead  of  the  place  where  he  kept  a  shop  and 
sold  his  drugs.  This  is  a  stronger  case  than  that  of 
Ex  parte  Parrey  (a)^  where  it  was  held,  that  a  commis- 
sion, wholly  omitting  to  describe  the  bankrupt  of  the 
place  where  he  had  chiefly  been  known  as  a  trader,  was 
bady  although  his  last  place  of  trading  was  correctly 
described. 

Mr.  Deacon,  and  Mr.  Anderdan,  contrd,  were  stopped 
by  the  Court. 

ErskinEi  C.  J. — I  think  I  never  heard  of  an  applica-" 
tion,  the  object  of  which  was  to  effect  so  little  good,  as 
the  present.  None  of  the  iiffidavits  in  support  of  the 
petition  state,  that  the  place  of  the  bankrupt's  residence 
was  never  spelt  Heajield;  and  as  both  names  are  pro- 
bably sounded  alike  by  the  country  people,  it  is  too 
much  to  say,  that  this  slight  difference  in  spelling  the 
name  amounts  to  such  a  misdescription  of  the  bankrupt, 
as  to  vitiate  the  fiat.  It  has  been  here  gravely  argued, 
also,  that  the  place,  where  the  bankrupt  manufactured 
his  paper,  was  not  the  place  where  he  traded.  In  my 
opinion,  the  manufacture  of  goods  for  sale  is  of  itself  a 

(a)  3  G.  &  J.  225. 
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trade ;  for  the  act  of  parliament  has  called  it  so  (a).  Is  1  ^d7« 
there  any  authority  for  sayings  that  a  bankrupt  must  be  £,  p^^^ 
described  of  every  place^  where  he  carries  on  any  branch  Maobi. 
of  his  trade?  Is  it  not  enough,  that  he  should  be  de- 
scribed of  the  place  where  he  resides  and  carries  on  his 
ostensible  business  ?  In  the  present  case,  it  appears  that 
the  bankrupt  has  lived  at  Heafield  for  thirty  years,  and 
that  that  is  the  only  place  where  he  carried  on  his  busi- 
ness of  a  paper  manufacturer, — the  trade  by  which  he  is 
described  in  the  fiat,  and  the  place,  no  doubt,  where  the 
bulk  of  his  debts  were  contracted ;  for  the  warehouse 
at  Sheffield  was  only  for  the  purpose  of  selling  the  paper 
he  manufactured,  and  not  for  the  purpose  of  buying  the 
materials  to  manufacture  it  with ;  these  most  probably 
were  delivered  at  the  paper  mill  at  Heafield,  the  principal 
seat  of  his  trade.  The  case  of  Ex  parte  Parrey^  that 
has  been  cited  in  support  of  the  petitioner,  has  no  appli- 
cation whatever  to  the  present  case.  The  ground  of  that 
decision  was,  that  the  bankrupt  was  described  of  a  village 
in  Surrey,  where  he  had  only  resided  a  few  months, 
without  any  reference  to  Batley,  the  place  where  he  had 
carried  on  business  for  several  years  and  was  chiefly 
known  as  a  trader,  and  where,  it  might  naturally  be  pre* 
sumed,  the  body  of  his  creditors  resided;  and  the  Vice- 
chancellor  said,  in  that  case,  that  such  a  description  was 
as  much  calculated  to  mislead,  as  if  he  had  been  de- 
scribed of  a  place  where  he  had  in  reality  never  been. 
Here  it  does  not  appear  that  a  single  creditor  has  been 
deceived ;  but,  on  the  contrary,  that  even  all  the  debts 
contracted  by  the  bankrupt  with  the  Sheflield  creditors. 


(&)  See  6  Gto,  4.  c.  16.  s.  2.,  which  includes  persons  as  traders,  who 
seek  their  living  "  by  the  workmanship  of  goods  or  commodities*" 
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1887.       with  the  exception  of  tO/.,  have  ah*eady  been  proved 
under  the  fiat. 


Ex  parte 
Maose. 


Sir  John  Cross. — The  petition  to  annul  this  fiat 
seems  to  me  to  be  founded  on  a  captious  and  firivolous 
eI])|ection.  It  is  near  two  months  ago  since  the  fiat 
issued^ — the  bankrupt  has  already  surrendered, — debts 
have  been  proved  under  it  to  a  large  amount, — and  the 
petitioner  now  implies  to  have  it  annulled,  on  the  ground 
of  what  be  calls  a  misdescription,  without  alleging  that 
any  one  creditor  has  been  misled  firom  the  description. 
I  am  of  opinion,  that  this  petition  ought  to  be  dismissed 
with  eosta» 

Sir  George  Rose. — It  really  is  hardly  requisite  to 
add  a  single  word,  in  disposing  of  this  petition.  It  has 
been  gravely  discussed  for  one  hour,  that  this  is  a  bad 
fiat,  on  two  grounds  ;  first,  on  that  of  a  misdescription ; 
secondly,  on  that  of  an  imperfect  description.  Now,  let 
us  see,  on  the  petitioner's  own  statement,  whether  he  was 
justified  in  presenting  this  petition.  In  all  the  cases 
where  a  fiat  has  been  set  aside  for  misdescription,  the 
principle  on  which  the  Court  has  acted  has  been,  that 
the  description  is  calculated  to  mislead ;  and,  in  general, 
the  party  who  has  applied  to  supersede  or  annul  has 
been  a  creditor,  who  has  been  himself  deceived ;  and  the 
bankrupt,  also,  has  been  commonly  a  party  to  the  fraud. 
In  this  case,  no  one  creditor  has  been  deceived,  and  the 
bankrupt  is  no  more  a  party  to  a  firaud,  than  I  am.  The 
fiat,  as  it  stands,  is  a  perfectly  good  fiat ;  and  there  is 
no  ground  whatever  for  this  petition. 

Petition  dismissed,  with  costs  (a). 

(a)  In  the  course  of  the  argument,  Mr.  Barber,  the  Registrar,  referred 
the  Court  to  a  case  of  Re  Tumtall,  that  occurred  before  the  Lord  Chan- 


CASES  IN  BANKRUPTCY. 


563 


oellor  on  tlie  28th  Febniaiy*  ld26»  where  the  hankiupts  were  dticnbed  in 
the  coromiasion  as  '*  Bankers  at  Hudders&eld,  in  the  county  of  York/'  they 
being  also  Hop-factort  in  the  Borough^  which  latter  description  was  not  in 
tiie  commission ;  and  an  application  having  heen  made,  for  this  cause,  to 
anpersede  and  take  out  another  commission,  the  Lord  Chancellor  declined 
making  any  Order.  But  quote,  whether  in  that  case  the  bankrupts  ought 
not  to  have  been  described  of  both  places ;  for  many  creditors,  who  dealt 
with  them  as  hop-factors  in  Southwark,  might  not  know  that  they  were 
bankers  at  a  place  200  miles  distant  from  their  hop  concern  1  And  see 
further,  as  to  misdescription,  lU  Baldwin,  2  Roae,  20 ;  Ex  parte  Hartley, 
2  Mad.  11  ;  £x  parte  Smith,  1  G.  &  J.  256;  Ex  parte  Wride,  2  G.  &  J. 
99* 


1837. 


£x  parte 
Maokb. 


£x  parte  Thomas  Ainsworth  and  others. — In  the 
matter  of  Peter  Walker. 

XHIS  was  the  petition  of  an  equitable  mortgagee  for 
the  usual  Order. 

The  petition  stated^  that  the  fiat  issued  on  the  27th 
April  1837 ;  and  that  the  deposit  of  the  title-deeds^ 
which  was  accompanied  with  a  memorandum  in  writing, 
took  place  on  the  18th  April,  only  nine  days  previous 
to  the  issuing  of  the  fiat. 

In  answer  to  the  statements  in  the  petition,  the  bank- 
rupt swore,  that  the  petitioner  Ainmoorth  having  applied 
to  him  for  a  deposit  of  his  title-deeds,  to  secure  a  ba- 
lance owing  to  Ainsworth  from  the  bankrupt,  the  latter 
had  an  interview  with  him  on  the  1 5th  April,  when 
Ainsworth  assured  the  bankrupt  that  he  should  be 
assisted  to  go  on  at  all  events  in  his  trade  as  usual; 
that  Ainsworth'^  son  placed  upon  the  table  a  paper, 
which  he  requested  the  bankrupt  to  sign ;  and  that  the 
bankrupt,  without  reading  it,  or  hearing  it  read  over, 
immediately  signed  it,  supposing  it  to  be  only  an  ac- 
knowledgment of  the  debt  owing  by  him,  and  intended 


Wntminster, 

January  TQlh, 

1838. 

Where  it  ap- 
pears on  the 
face  of  the  peti- 
tion of  an  equi- 
table mortgagee, 
that  the  deposit 
of  the  deeds  took 
place  only  nine 
days  before  the 
issuing  of  the 
fiat,  and  there 
is  nothing  to  re- 
but the  pre- 
sumption of 
fraudulent  pre- 
ference; the 
Court  will  not 
make  the  usual 
Order,  but  will 
direct  the  pro- 
perty to  be  sold, 
and  the  proceeds 
paid  into  Court, 
subject  to  fur- 
ther order. 
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1838.        to  go  along  with  the  bankrupt's  deeds,  and  his  signature 


was  merely  attested  by  a  daughter  of  Ainsworth ;  that 
AiNswoRTH  no  mention  was  made  by  any  one  of  the  paper  being  a 
cognovit,  or  of  any  writ  or  action  at  law  having  been,  or 
being  intended  to  be,  sued  out  or  commenced  against 
him,  nor  had  the  bankrupt  any  suspicion  of  the  kind 
until  the  S2d  April  following,  when,  to  his  great  sur* 
prise,  an  execution  was  put  into  his  house  and  manu- 
factory by  the  petitioners  for  the  sum  of  8000/.,  upon  a 
cognovit  alleged  to  have  been  previously  signed  by  him; 
upon  which  occasion  he  also  discovered  that  a  writ  of 
summons  in  the  Court  of  Common  Pleas  at  Lancaster 
had,  on  the  10th  April  preceding,  been  taken  out  agdnst 
him  at  the  suit  of  the  petitioners,  but  which  had  never 
been  served  upon  him,  nor  had  he  any  reason  to  sup- 
pose that  a  writ  or^  other  legal  proceedings  of  any  kind 
had  been  issued  or  taken  against  him ;  that  upon  an 
application  to  the  judges  of  the  Common  Pleas  at  Lan- 
caster, when  affidavits  of  the  facts  before  stated,  and 
affidavits  in  answer,  were  read  in  support  of,  and  against 
the  application,  the  Court,  after  argument  of  counsel, 
ordered  the  judgment  signed  on  the  cognovit,  and  the 
execution  issued  thereon,  to  be  set  aside  for  irregularity, 
with  costs ;  that  the  bankrupt  deposited  the  deeds  with 
the  petitioners,  on  the  understanding  and  faith  that  they 
would  continue  to  supply  him  with  the  means  of  carry- 
ing on  his  business,  according  to  the  previous  course  of 
dealing  between  them,  and  without  the  least  suspicion 
of  any  hostile  proceedings  against  him ;  otherwise  he 
would  not  have  made  such  deposit;  and  that  in  con- 
sequence of  the  execution  issued  by  the  petitioners 
against  his  property,  he  was  compelled  to  become  a 
bankrupt. 
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Mr.  Spence,  and  Mr.  Anderdon,  appeared  in  support  1838. 
of  the  petition^  and  commented  on  the  facts  alleged  in  ^^  ^^ 
the  petition  and  the  affidavits.  [Sir  George  Rose.  When  ^^S'^^J^i" 
your  own  petition  states,  that  the  deposit  took  place  on 
the  18th  April,  and  that  the  fiat  issued  only  nine  days 
afterwards,  can  you  expect  that  this  Court  will  interpose 
in  your  favour,  by  giving  effect  to  a  lien  created  so  short 
a  time  before  the  bankruptcy  ?]  There  is  not  a  shadow 
of  fraudulent  preference  in  the  transaction ;  nor  is  there 
any  thing  to  be  found  in  the  bankrupt's  affidavit,  from 
which  it  can  be  inferred  that  the  respondents  rely  on 
that  as  a  defence  to  the  present  application.  The  affi- 
davits that  have  been  filed  in  this  matter  must  be  consi- 
dered in  the  light  of  pleadings  in  a  cause ;  and  there  is 
no  issue  joined  in  them,  as  to  any  question  of  fraudu- 
lent preference.  The  only  issue  is,  as  to  an  alleged 
engagement  of  the  petitioners  to  support  the  bankrupt 
in  carrying  on  his  business. 

Mr.  Swanston,  and  Mr.  Deacon^  contra,  were  stopped 
by  the  Court 

Erskine,  C.  J. — If  there  was  any  course  of  practice 
in  this  Court,  on  the  hearing  of  a  petition,  to  treat  the 
affidavits  made  by  parties  as  in  the  nature  of  pleadings 
in  an  action  or  suit,  it  would  be  the  duty  of  the  Court, 
like  others,  to  keep  the  party  to  the  allegations  in  his 
pleading.  But  such  has  never  been  the  practice  on 
petitions  in  bankruptcy.  The  only  issue,  which  the 
Court  can  suggest  on  the  present  occasion,  is  what 
arises  out  of  the  petition  itself.  The  material  facts 
there  alleged  are,  that  the  deposit  was  on  the  18th 
April,  and  the  bankruptcy  on  the  S7th.    When  such  a 
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1838.       fact  is  stated  by  a  petitionery  who  calls  for  tbe  e^tra- 
J^"^^^       ordinary  interference  of  the  Courts  it  is  the  duty  of  tbe 

£x  parie 

AiMfwoRTH  Court  to  see  that  the  circumstances  of  the  case  are 
such^  as  to  rebut  all  presumption  of  any  firaudulent 
preference.  Now  there  is  nothing  stated  in  the  .peti* 
tion^  or  the  affidavits,  to  rebut  that  infereiioe*  If,  in- 
deed*  the  deposit  of  the  deeds  had  been  in  conaidera^ 
lion  of  money  advanced  to  the  bankrupt  at  tbe  time  of 
tbe  deposit,  and  not  for  an  antecedent  debt,  4heii  tbere 
might  be  some  reason  for  the  Court  being  cabled  upon 
to  declare  this  to  be  an  equitable  lapr^pige.  Tbe 
Court,  howerer,  being  satisfied  that  justice  would  not 
be  done  by  merely*  dismissing  the  petition,  which  would 
be  productive  of  uselesa  expense,  suggested  in  tbe  out* 
set,  that  the  best  mode  of  disposing  of  it  would  be,  to 
direct  the  property  to  be  resold,  and  the  proceeds  paid 
into  Court,  with  liberty  to  either  party  to  subsUnttate 
their  claim  by  a  future  appUoation  to  tJbe  Comrt.  I 
think  that  the  petitioners  have  not  made  out  a  sufficient 
case,  to  induce  the  Court  to  declare,  theui  .eqiitteMe  mort- 
gagees. I  do  not  now  decide,  that  they  have  not  a 
good  equitable  mortgage,  but  merely  that  they  have  not 
made  out  a  eaaeto  my  satiaftdaon* 

Sic. JiOHif  Cama;-^!  cajviot.4»y^  that  the: mere  juxtsr 
position  of  the^depoeit  of;the;deeds  /iadiihe  iaauwg  of 
tbe  fiat  mil  constitute,  without  more, « i  fimuduleot  pre- 
lereBoe;.norcan  I  arrive,  aib  that  conclusion,  from  any 
thing  stated  m  the  petition  or  affidavits*  The  bankrupt 
awears,  that  when  the  petitioner  AimwartA  applied  to 
him  to  deposit  his  title-deeds,  he  engaged  that  the  bank- 
rupt should  be  assisted  to  go  on,  at  all  events^  in  his 
trade  as  usual ;  and  that  he  would  not  have  made  the 
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deposit,  if  he  had  supposed  that  the  petitioners  would  1838. 
not  continue  to  supply  him  with  the  means  of  carrying  ^  p^^e 
on  his  business,  or  would  have  taken  any  hostile  pro-  ^^^S^ 
ceedings  against  him.  It  does  not  appear  from  this 
statement,  that  the  deposit  of  the  deeds  proceeded  from 
a  fraudulent  preference,  but  that  the  petitioners  pro- 
cured such  deposit  by  holding  out  false  hopes  to  the 
bankrupt.  They  first  get  a  cognovit  from  him,  and 
then,  by  holding  out  these  false  hopes  to  him,  of  helping 
him  to  carry  on  his  business,  prevail  upon  him  to  let 
them  sweep  away  the  whole  of  his  freehold  property. 
It  appears  to  me,  that  the  petitioners  have  no  right  to 
retain  these  deeds,  nor  have  any  equi^  whatever  in 
the  case;  and  that  it  is  at  their  peril  to  retain  the 
deeds,  the  possession  of  which  they  have  so  improperly 
acquired. 

Sir  Georgb  Rose. — As  to  what  has  been  urged  in 
support  of  this  petition,  that  the  affidavits  must  be 
looked  upon  in  the  nature  of  pleadings  in  a  cause,  the 
answer  is  obvious, — that  the  affidavits  tender  no  issue 
between  the  parties,  and  can  only  be  treated  as  what 
they  are,  namely,  statements  made  by  the  pardes  on 
oath  for  the  information  of  the  Court.  There  is  a  dis- 
cretion in  the  Court  to  say,  what  issue  lies  on  the  peti- 
tioner himself,  firom  the  statements  in  the  petition ;  and 
the  reason  why  the  judges  of  this  Court  are  furnished 
with  copies  of  the  petition  is,  that  they  may  be  the 
better  able  to  decide  on  the  contents  and  statements  of 
the  petition  itself.  In  a  case  like  this,  therefore,  where 
the  petition  states,  that  the  deposit  took  place  on  the 
18th  April,  and  the  bankruptcy  on  the  27th,  the  peti- 
tioners might  read  affidavits  for  ever,  and  the  Court 


568  CASES  IN  BANKRUPTCY. 

1838.        could  not^  on  the  petition  of  an  equitable  mortgagee^  de- 
J^^        dare  that  he  was  entitled  to  a  sale.     I  think  it  is  the 

Ez  parte 

A1N8WORTB     duty  of  the  Court  not  to  make  any  such  Order  in  this 

and  others.  ''  '' 

case.  The  Order  we  now  make  does  not  give  the  as- 
signees any  more  right  to  have  the  deeds,  than  they  had 
before.  All  that  the  Court  now  says  is,  that  upon  the 
statements  contained  in  this  petition,  the  Court  has  not 
jurisdiction  to  determine,  whether  this  is  an  equitable 
mortgage,  or  not.  There  is  an  objection  to  the  Order 
sought  for  in  this  case,  which  is  apparent  on  the  &ce  of 
the  petition  itself;  and  whenever  I  see  that  there  is  such 
an  objection,  on  the  hearing  of  any  petition,  I  cannot 
relieve  my  mind  from  the  duty  of  pointing  out  the  objec- 
tion to  the  notice  of  the  Court  On  the  present  occa- 
sion, I  abstain  from  saying  any  thing  as  to  the  merits* 

The  Order  was,  that  the  petition  should  be 
dismissed  with  costs;  unless  the  petitioners 
consented  to  an  Order  for  the  sale  of  the  pro- 
perty,  and  the  payment  of  the  proceeds  into 
Court;  with  liberty  to  the  assignees  to  pre- 
sent a  petition  to  have  them  paid  over  to  them. 
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RELATING  TO  BANKRUPTCY  CONTAINED  IN  THE  FOLLOWING 

CONTEMPORANEOUS  REPORTS. 


4  Add.  &  Ellis,  part  3,  to  end  of  vol.  5. 
3  Biogbam's  New  Cases,  part  4,  to  vol.  4, 

part  1. 
9  Bligh. 
7  Carrington  &  Payne,  part  3,  to  vol.  8, 

part  1. 

1  Cooper's  Select  Cases. 

2  Meeson  &  Welsby,  part  2,  to  vol.  3,  part  1. 


3  Montague  &  Ayrton,  parts  1, 2. 

2  Moody  &  Robinson,  part  1. 

3  Mylne  &  Keen,  part  3. 

6  Nevile  &  Manning,  part  4. 

1  Nevile  &  Peny,  part  2,  to  vol.  2,  part  2. 
3  Scott,  part  3,  to  end  of  vol*  4. 

7  Simons,  parts  2,  3,  4. 

1  Tyrwbitt  &  Granger,  part  6. 


ACQUIESCENCE. 
The  fact  of  the  bankrupt  having 
offered  the  solicitor  100/.  to  procure 
his  certificate,  which  the  solicitor  re- 
fused, does  not  amount  to  an  acqui- 
escence in  the  fiat.  Ex  parte  Bowers, 
re  Bowers,  %  Deac.  99. 

ACT  OF  BANKRUPTCY. 

{Departing  the  Realm.) 
Where  the  bankrupt  went  to  New 
South  Wales  on  business,  leaving  a 
general  power  of  attorney  with  his 

VOL.  II. 


clerk  to  act  for  him  in  his  absence, 
but  left  no  provision  for  the  payment 
of  bills  falling  due  during  his  absence : 
— Held,  that  this  was  an  act  of  bank- 
ruptcy. Ex  parte  KUner,  re  Br^ant^ 
2  Deac.  324. 

{Departing  from  his  Dwelling-house,) 

A  trader,  on  an  execution  being 
put  into  his  house,  shuts  up  his  shop 
and  goes  from  home  for  two  days, 
without  leaving  any  directions  in  case 
of  creditors  calling  for  the  payment 
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of  their  debts.  During  his  absence 
a  creditor  calls,  and  is  unable  to  dis- 
co ?er  where  he  is  to  be  found. — 
Heldf  that  all  these  circumstances 
constituted  an  act  of  bankruptcy. 
Ex  parte  Atutertf  2  Deac.  5SS. 

Quare,  Whether  the  shutting  up 
the  shop,  without  making  any  provi- 
sion for  the  payment  of  creditors, 
would  not,  of  itself,  amount  to  an  act 
of  bankruptcy.     Ibid. 

ACTIONS. 
And  see  Suit  m  Equity — Eject- 
ment— Evidence. 

(By  Assignees.) 

In  an  action  of  trover  by  the  as- 
signees of  a  bankrupt  against  an  auc- 
tioneer, who  sold  the  bankrupt's  pro- 
perty after  he  had  committed  an  act  of 
bankruptcy,  the  auctioneer  should  be 
allowed  any  sum  that  he  has  paid 
for  rent,  and  also  a  reasonable  sum 
for  the  expenses  of  the  sale,  but  not 
any  part  of  the  expense  of  removing 
the  goods  from  the  premises.  Grim- 
shaw  V.  Atterwellt  8  Carr.  &  P.  6. 

When  one  of  two  partners  is  a 
bankrupt,  the  order  authorizing  the 
assignees  to  sue  in  their  own  names 
and  in  that  of  the  solvent  partner, 
under  the  6  Geo.  4.  c.  16.  s.  89.,  may 
be  a  general  order  applicable  to  all 
actions  and  suits,  and  not  a  special 
order  for  each  action  or  suit.  Dubi- 
tante.  Sir  J.  Cross.  Ex  parte  Wilsm^ 
re  Bryant,  %  Deac.  387. 

{^Against  Bankrupt.) 
A  plaintiff  in  an  action  against  a 
bankrupt,  in  order  to  bring  himself 


within  the  59th  section  of  the  6  Geo, 
4.  c.  16.,  so  as  to  be  entitled  to  dis- 
continue the  action  without  payment 
of  costs,  must  either  prove  his  debt, 
or  have  his  claim  entered  on  the  pro- 
ceedings under  the  (iat.  Augarde  v. 
Thompson,  2  Mees.  &  W.  617. 

ADJUDICATION. 
See  Commissioners. 

ADMISSION. 

See  Evidence. 

ADVERTISEMENT. 

Charges  for  advertising  the  meet- 
ings of  the  Commissioners  in  the  pro- 
vincial newspapers,  after  they  have 
been  inserted  in  the  Gazette,  will  not 
be  allowed.  Ex  parte  Hadfield,  re 
Barrow  and  Geddes,  %  Deac.  1 27. 

On  an  application  to  stay  the  ad- 
vertisement in  the  Gazette,  the  depo- 
sitions must  be  produced  for  the  in- 
spection of  the  Court ;  but  the  party 
applying  has  no  right  to  look  at  them. 
Re  Bryant,  2  Deac.  140. 

AFFIDAVIT. 

Where  several  affidavits  are  filed 
at  the  same  time,  the  solicitor  is  en- 
titled to  a  fee  for  only  one  attend- 
ance ;  and  if  the  affidavits  are  filed 
at  different  times  on  the  same  day,  it 
will  then  depend  on  circumstances, 
whether  a  charge  for  more  than  one 
attendance  will  be  allowed.  Ex  parte 
Hadfield,  re  Barrow  and  Geddes,  2 
Deac.  119 

On  a  petition  to  annul,  with  con- 
sent of  creditors,  where  two  of  the 
creditors  lived  in  Ireland,  the  Court 
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permitted  an  affidavit  of  seeing  them 
sign  the  consent,  which  was  sworn 
before  a  Master  of  the  Irish  Court 
of  Chancery,  and  attested  by  a  notary 
public,  to  be  received  as  evidence  of 
the  consent.  Ex  parte  Greeny  re 
Green,  2  Deac.  340, 

AGENT. 

See  Principal  and  Agent. 

ALLOWANCE. 

The  bankrupt  is  entitled  to  his  al- 
lowance, after  a  second  dividend  has 
been  declared,  if  it  was  intended  to 
be  a  final  dividend  ;  notwithstanding 
the  Commissioners  have  in  the  order 
of  dividend  omitted  to  declare  it  to 
be  a  final  one.  Ex  parte  Cooper^  re 
Cooper,  2  Deac.  41. 

And  it  makes  no  difference  that  he 
is  indebted  to  his  assignees ;  for  such 
debt  cannot  be  considered  as  *'  any 
part  of  the  estate,  standing  out,  not 
sold  or  disposed  of,"  within  the  terms 
of  the  109th  section  of  the  Bankrupt 
Act,  and  may  be  set  off  by  the  as- 
signees against  the  amount  of  the  al- 
lowance.    Ibid. 

AMENDMENT. 
Where  the  prayer  of  a  petition 
omitted  to  pray  for  what  was  the 
necessary  result  of  the  previous  state- 
ment in  the  body  of  the  petition,  the 
Court  gave  leave  to  the  petitioner, 
after  objection  taken  for  this  defect 
on  the  hearing,  to  amend  the  prayer 
vutanter.  Ex  parte  Cocks,  re  Hand, 
9,  Deac.  14. 


ANNULLING  FIAT. 
And  see  Supersedeas. 

On  a  petition  to  annul  a  fiat,  on  the 
ground  of  the  party  not  being  a  trader, 
the  deposition  as  to  the  act  of  trading 
before  the  Commissioners  cannot  be 
read  in  evidence,  unless  not  only  no- 
tice is  given  to  the  adverse  party  of 
the  intention  to  read  it  on  the  hear- 
ing, but  a  copy  of  it  is  also  delivered 
to  him.  Ex  parte  Thurkell^  re  Dur- 
rant,  2  Deac.  9. 

On  a  petition  by  the  bankrupt  to 
annul  the  fiat,  for  want  of  a  good 
petitioning  creditor's  debt,  if  the 
bankrupt  swears  that  he  does  not 
owe  the  petitioning  creditor  100^, — 
tliis  is  a  primd  facie  case  sufficient  to 
throw  the  onus  of  proving  the  affirm- 
ative on  the  petitioning  creditor.  Ex 
parte  M'Intosh,  2  Deac.  35. 

But  when  the  depositions  before 
the  Commissioners  warranted  the  ad- 
judication, and  the  petitioning  credi- 
tor proved  the  existence  of  ^  legal 
debt  due  to  him  from  the  bankrupt 
two  years  ago  I'^^Held,  that  it  then 
lay  on  the  bankrupt  to  show  that  he 
had  discharged  any  portion  of  the 
debt.    Ibid. 

Where  a  bankrupt,  some  time  be- 
fore his  bankruptcy,  acknowledged 
the  existence  of  the  debt,  and  had 
passed  his  last  examination  without 
challenging  the  validity  of  it  before 
the  Commissioner,  the  Court  would 
not  annul  the  fiat,  merely  because  he 
swore,  that  at  the  time  of  issuing  it 
there  was  not  100/.  due  to  the  peti- 

p  p  2 
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tioning  creditor ;  but  left  the  bank- 
rupt to  bis  action  at  law.  Ex  parte 
Mcintosh,  2  Deac.  S5. 

Where  a  petitioning  creditor  ap- 
plies to  have  the  fiat  annulled,  be- 
cause he  is  unable  to  prove  an  act  of 
bankruptcy,  he  roust  file  an  affidavit 
that  the  fiat  was  issued  bond  fide ,  and 
that  the  application  is  made  without 
any  compromise  with  the  bankrupt. 
Re  Catckpool,  2  Deac.  98. 

Where  the  bankrupt  does  not  ap- 
ply promptly  to  annul  the  fiat,  for 
some  defect  in  the  requisites,  the 
Court  will  impose  terms  on  him  in 
the  order  to  annul.  Ex  parte  Bowera, 
re  Bowers^  2  Deac.  99. 

Where  assignees  were  chosen  after 
the  bankrupt  bad  presented  a  peti- 
tion to  annul  the  fiat,  the  Court  or- 
dered the  petition  to  stand  over,  until 
they  could  be  regularly  served.  Ex 
fkirte  Piatt,  re  Piatt,  2  Deac.  227. 

Semble,  that  a  bankrupt  can  peti- 
tion to  annul,  before  adjudicalioo. 
Ibid. 

Where  two  of  the  Commissioners 
who  had  adjudicated  on  the  bank- 
ruptcy were  creditors  of  the  bankrupt, 
the  Court  refbsed  to  annul  the  fiat, 
for  this  cause  alone,  on  the  petition  of 
the  bankrupt;  the  Commissioners 
having  undertaken  to  release  their 
debts.  Ex  parte  Hill,  re  Hill,  2 
Deac.  2S6. 

The  general  order  on  this  subject 
leaves  it  entirely  in  the  discretion  of 
the  Court,  to  annul  the  fiat  or  not, 
under  such  circumstances.     Ibid, 

Where  a  creditor  in  April  gave  no- 


tice of  his  intention  to  dispute  the 
fiat,  and  in  September  opposed  the 
sale  of  the  bankrupt's  property,  but 
did  not  present  a  petition  to  annul  it, 
on  the  ground  of  fraud  and  defect 
of  trading,  until  February  in  the  fol- 
lowing year  : — Held,  that  this  delay 
was  no  objection  to  the  petition,  not- 
withstanding the  bankrupt  obtained 
his  certificate  two  days  afler  the  pe- 
tition was  presented.  Ex  parte  Lewis, 
re  Ckifney,  2  Deac  318. 

On  a  petition  to  annul,  with  con- 
sent of  creditors,  where  two  of  the 
creditors  lived  in  Ireland,  the  Court 
permitted  an  affidavit  of  seeing  them 
sign  the  consent,  which  was  sworn 
before  a  master  of  the  Irish  Court  of 
Chancery,  and  attested  by  a  notary 
public,  to  be  received  as  evidence  of 
the  consent.  Ex  parte  Green,  re 
Green,  2  Deac.  340. 

Where  the  petitioning  creditor  ne- 
gotiated a  bill  of  exchange  which  had 
been  indorsed  to  him  by  the  bank- 
rupt, and  had  not  got  it  back  into  his 
possession  when  he  made  the  affi- 
davit for  the  docket,  stating  that  the 
bankrupt  was  indebted  to  him  in  the 
sum  of  100/.  and  upwards  for  money 
lent,  and  this  bill  was  the  only  evi- 
dence of  the  debt,— the  Court  order- 
ed the  fiat  to  be  annulled,  at  the 
costs  of  the  petitioning  creditor.  Ex 
parte  Patzeker,  re  Patzdter^  2  Deac. 
469. 

Where  a  party  petitioned  to  annul 
a  fiat,  on  the  ground  of  a  fraudulent 
act  of  bankruptcy,  and  the  circum- 
stances of  the  case  induced  a  strong 


Annuity. 


INDEX. 


Apprtntice. 


575 


suspicion  that  it  was  in  effect  the  pe- 
tition of  the  bankrupt  himself,  and 
that  he  was  a  party  to  the  fraud, — 
the  petition  was  dismissed  with  costs. 
Ex  parte  Sayer,  re  Wright,  2  Deac. 
491. 

The  Lord  Chancellor  will  not  hear 
an  original  petition  to  annul  a  fiat, 
iroless  some  special  grounds  are  shown 
for  applying  to  him,  instead  of  the 
Court  of  Review.  Ex  parte  Brittmn, 
3  Mont.  &  A.  325. 

A  fiat  was  annulled  on  the  applica- 
tion of  the  assignees,  on  the  ground 
that  it  was  issued  on  a  fictitious  debt. 
Ex  parte  Biggs,  re  Thomas,  2  Deac. 
549. 

Where  the  bankrupt  was  described 
in  the  fiat  as  "  of  Heajield,  in  the 
county  of  Derby,"  and  the  place  was 
spelt  indiscriminately  Heqfield,  and 
Hayfield,  the  Cout  refused  to  annul 
the  fiat  on  the  ground  of  misdescrip- 
tion. Ex  parte  Magee,  re  Slacks  2 
Deac.  558. 

The  bankrupt  resided  at  Heqfield, 
where  he  carried  on  his  business  of  a 
paper  manufacturer,  but  he  had  also 
a  warehouse  at  Sheffield  for  the  pur- 
pose of  selling  part  of  the  paper  he 
manufactured  : — Held,  that  the  omis- 
sion of  Sheffield  in  the  description 
of  the  bankrupt  was  not  so  impor- 
tant, as  to  warrant  an  application  to 
annul  the  fiat;  it  not  being  shown 
that  any  creditor  was  misled  by  the 


omission. 


Ibid. 


ANNUITY. 
Where  aa  annuity  bond  was  for- 


feited before  the  bankruptcy  of  the 
principal,  which  occurred  previous  to 
the  6  Geo.  4.  c.  IC,  it  was  held,  that 
the  surety  could  only  prove  for  the* 
arrears  due  before  the  bankruptcy. 
Ex  parte  Parton  re  Parton,  2  Deac 
62. 

APPEAL. 

An  appeal  from  the  Court  of  Re- 
view was  heard  before  two  of  the 
Lords  Commissioners  of  the  Great 
Seal,  who  reversed  the  decision. 
Afier  a  Lord  Chancellor  had  been 
appointed,  a  petition  was  presented 
to  him  to  allow  an  appeal  from  the 
decision  of  the  Lords*  Commissioners 
to  the  House  of  Lords ;  which  Lord 
Cottenham,  C.  doubted  the  propriety 
of  his  allowing,  as  he  had  never 
heard  the  former  appeal.  Ex  parte 
Watkins,  re  Kidder,  3  Mont.  8c  A. 
134. 

The  rejection  of  evidence  by  the 
Court  of  Review  as  superfluous,  in 
not  carrying  the  party's  case  further, 
is  not  a  ground  of  appeal.  Ex  parte 
Low,  re  Hobson,  1  Coop.  Sel.  Ca.  154. 

Although  the  Lord  Chancellor  has 
power  to  direct  that  an  appeal  to  him 
shall  be  otherwise  than  by  special 
case,  yet  he  has  no  authority  with 
reference  to  the  settlement  of  such 
special  case.    Ihid. 

APPRENTICE. 

An  articled  clerk  to  an  attorney  is 
an  apprentice,  within  the  meaning  of 
the  49th  section  of  the  6  Geo.  4. 
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c.  16.,  and,  as  such,  is  entitled  to  a 
return  of  a  reasonable  portion  of  the 
premium,  upon  his  master  becoming 
bankrupt  as  a  scrivener.  ErskinCf 
C.  J.  dusent.  Ex  parte  Fuuell,  re 
Busk,  £  Deac.  158. 

APPROPRIATION. 

A  creditor  proved  against  the  joint 
estate  the  amount  of  six  several  bills 
of  exchange,  all  jointly  accepted  by 
the  two  bankrupts,  for  which  he 
stated  in  his  proof  he  held  no  secu- 
rity, except  an  assignment  from  one 
of  the  bankrupts  to  a  trustee,  for  the 
amount  of  a  separate  debt  owing  to 
himself.  After  the  proof  was  made, 
the  trustee  received  the  amount  of 
this  debt. — HeU  that  the  joint  cre- 
ditors had  no  right  to  insist  on  the 
appropriation  of  the  money  received 
by  the  trustee^  towards  the  payment 
of  any  particular  bills,  for  the  pur- 
pose of  reducing  the  proof  against 
the  joint  estate.  Ex  parte  Groom,  re 
Wyatt  and  Thompson,  %  Deac.  Z^b. 

M,  consigns  goods  to  G.,  as  his 
fiictor,  for  sale,  and  agrees  that  G. 
shall  have  a  charge  and  lien  upon  the 
goods,  and  the  proceeds  when  re- 
ceived, as  a  security  to  him  for  the 
payment  of  his  acceptances  in  favour 
of  Af.  M.  and  G,  both  became  bank- 
rupts; before  which  period  G.  had 
received  out  of  the  proceeds  of  the 
goods  so  consigned  to  him  5867/. ; 
and  his  assignees  afterwards  received 
3150/.  for  the  proceeds  of  those  re- 
maining unsold  at  the  time  of  his 
bankruptcy ;  at  which  period  all  his 


acceptances  on  bills  drawn  by  M, 
were  undue  and  unpaid,  to  the  amount 
of  9017/.  H.  &  Co.,  who  were  the 
bankers  of  Af.,  and  the  holders  of  part 
of  these  bills  to  the  amount  of  5887/., 
had  proved  the  amount  of  their  cash 
balance  against  Af.'s  estate,  and  the 
amount  of  their  bills  against  G.'s 
estate,  and  claimed  a  portion  of  the 
3150/.  towards  the  payment  of  these 
bills. — Held,  that  the  3150/.  must 
be  applied  towards  payment  of  the 
bills  held  by  H.  Sc  Co.,  as  well  as 
the  other  bill -holders ;  and  that  there 
must  be  a  proportionate  reduction  in 
the  proof  of  H,  8c  Co.  against  each 
estate.  Ex  parte  Hobhouse,  re  Mundy, 
%  Deac.  291. 

ARTICLED  CLERK. 

See  Apprentice. 

ASSIGNEES. 

And  see  Official  Assignee. 

{Auditing  their  Accounts,) 
And  see  Audit. 

The  assignees  are  not  entitled  to 
be  allowed  in  their  accounts  the  ex- 
pense of  a  meeting  of  creditors,  which 
they  had  called  to  consider  what  they 
should  have  determined  on  them- 
selves ;  nor  the  tavern  expenses  of 
the  bidders  at  a  sale  of  the  bankrupt's 
property.  Ex  parte  Moiineux,  re 
Dennis,  2  Deac.  S3. 

Where  law  charges  were  incurred 
by  the  petitioning  creditor  previous 
to  the  commission,  and  the  assignees 


afterwards  derived  a  benefit  from  the 
proceedings  in  which  they  were  in- 
curred : — HM^  that  they  might  be 
allowed  the  assignees  under  *'just 
allowances."  Ex  parte  Hadjield^  re 
Barrow  and  Geddes^  2  Deac.  115. 

An  assignee^  who  makes  an  affi- 
davit, to  dispense  with  his  personal 
attendance  at  the  audit,  must  pay  the 
costs  of  the  affidavit.     Ibid. 

The  assignees  are  bound,  upon  the 
request  of  a  bankrupt,  to  furnish  him 
with  copies  of  their  accounts^  and  not 
merely  to  allow  him  to  inspect  them. 
Ex  parte  Emerson,  2  Deac.  156. 

The  Court  will  entertain  a  petition 
of  the  bankrupt  for  this  purpose,  with- 
out a  previous  application  to  the 
Commissioners,     llnd, 

(Surcharging  their  Accounts.) 

Where  the  assignees  had  made 
certain  payments  to  the  accountants 
employed  by  them,  which  were  dis- 
puted by  the  petitioner,  who  prayed 
that  he  might  surcharge  and  falsify 
the  assignees'  accounts,  and  that  the 
bill  of  the  accountants  might  be  re- 
ferred for  taxation, — the  petition,  as 
against  the  accountants,  was  dismissed 
with  costs.  Ex  parte  Knight^  re 
Watkins,  %  Deac.  215. 

(Carrying  on  Bankrupt's  Trade.) 

The  Court  declined  to  make  any 
Order  confirming  the  Registrar's  re- 
port, that  it  would  be  beneficial  to 
the  estate  for  the  assignees  to  con- 
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tinue  the  bankrupt's  trade.  Ex  parte 
Hamer,  re  Hughes,  %  Deac.  39. 

Where  the  assignees  are  authorized 
by  a  majority  of  the  creditors  to  carry 
on  the  bankrupt's  trade,  for  the  benefit 
of  the  estate,  a  dissenting  creditor 
cannot  obtain  an  Order  that  they  may 
cease  to  do  so,  without  proving  that 
he  sustained  some  damage  from  the 
continuance  of  the  business  by  the  as- 
signees. Ex  parte  Hall,  re  StnUton, 
2  Deac.  263. 

(Sanction  of  Court  to  Arrangements 

by.) 
Where  there  is  a  fair  doubt  in  the 
minds  of  the  assignees  how  to  act  in 
a  case  of  difficulty,  a  reference  may 
be  made  to  the  Commissioners  to  in- 
quire and  report  thereon.  In  the 
present  case,  an  Order  was  made  for 
the  Commissioners  to  inquire,  whe- 
ther the  compromise  of  an  adverse 
claim  would  be  beneficial  to  the  estate. 
Ex  parte  Marks,  re  Colnaghi,  %  Deac. 
86. 

(Liability  to  execute  Deeds,) 
Where  an  assignee  refused  to  exe- 
cute a  deed,  that  was  necessary  to 
carry  into  effect  an  arrangement 
(agreed  to  at  a  meeting  of  creditors) 
respecting  the  bankrupt's  estate,  the 
Court  referred  it  to  the  Commis- 
sioners to  inquire,  whether  the  ar- 
rangement was  beneficial  to  the 
estate ;  and  if  so,  the  assignee  was 
ordered  to  execute  the  deed.  Ex 
parte  Taylor,  re  Potter,  2  Deac.  399. 
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(LiabiUty  of  new  Assignees,) 
After  the  lapse  often  years,  and  the 
death  of  the  assignees,  who  had  em- 
ployed an  auctioneer  to  sell  the  bank- 
rupt's property,  the  Court  refused  to 
make  any  Order  on  the  new  assig- 
nees for  the  payment  of  his  demand. 
Ex  parte  Hendrie,  re  Goodwin^  2  Deac. 
76. 

(Actions  Li/,) 
Where  one  of  two  partners  is  bank- 
rupt, the  Order  authorising  the  as- 
signees to  sue  in  their  own  names 
and  in  that  of  the  solvent  partner, 
under  the  6  Geo.  4.  c.  16.  s.  89., 
may  be  a  general  Order  applicable  to 
all  actions  and  suits,  and  not  a  special 
Order  for  each  action  or  suit.  Z)tf- 
bitante,  Sir  /.  Cross,  Ex  parte  fVilson, 
re  Bryant^  %  Deac.  387. 

AUCTIONEER. 

Sembte,  that  an  auctioneer  is  a 
trader  within  the  meaning  of  the 
bankrupt  law.  Ex  parte  Moore,  re 
Moore,  %  Deac.  287. 

In  an  action  of  troyer  by  the  as- 
signees of  a  bankrupt  against  an  auc- 
tioneer, who  sold  the  bankrupt's  pro- 
perty after  he  had  committed  an  act 
of  bankruptcy,  and  received  the  pro- 
ceeds of  the  sale,  the  auctioneer 
should  be  allowed  any  sum  that  he 
has  paid  for  rent,  and  also  a  rea- 
sonable sum  for  the  expenses  of  the 
sale,  but  not  any  part  of  the  expense 
of  removing  the  goods  from  the  pre- 
mises. Grimshaw  v.  Ailerwell,  8  Carr. 
&P.  6. 


AUDIT. 

Where  one  of  three  assignees  went 
abroad,  and  was  not  to  be  heard  of, 
and  the  two  others  had  all  the  assets 
in  their  hands^  the  Court  ordered 
the  audit  to  pass  on  the  oath  of  the 
two.  Ex  parte  Heatherley,  re  Lees^  S 
Deac.  93. 

An  assignee^  who  makes  an  affi- 
davit to  dispense  with  his  personal 
attendance  at  the  audit,  must  pay  the 
costs  of  the  affidavit.  Ex  parte  Had- 
Jield,  re  Barrow  and  Geddes^  %  Deac. 
127. 

BANKRUPT. 

{Right  to  dispute  the  Fvd.) 
Where  the  bankrupt  does  not  apply 
promptly  to  annul  the  fiat,  for  some 
defect  in  the  requisites,  the  Court 
will  impose  terms  on  him  in  the 
order  to  annul.  Ex  parte  Bowers,  re 
Bowers,  2  Deac.  99. 

Where  assignees  were  chosen,  afler 
the  bankrupt  had  presented  a  petition 
to  annul  the  fiat,  the  Court  ordered 
the  petition  to  stand  over,  until  they 
could  be  regularly  served.  Ex  parte 
Piatt,  2  Deac.  227. 

Setnble,  that  a  bankrupt  can  peti« 
tion  to  annul,  before  adjudication. 

Ibid. 

Where  a  party  petitioned  to  annul 
the  fiat,  on  the  ground  of  a  fraudulent- 
act  of  bankruptcy,  and  the  circum- 
stances of  the  case  induced  a  strong 
suspicion  that  it  was  in  effect  the  pe- 
tition of  the  bankrupt  himself,  and 
that  he  was  a  party  to  the  fraud,  the 
petition  was   dismissed  with    costs. 
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Ex  parte  Sayer,  re  Wright^  1?  Deac. 

49]. 

{Commitment  of.) 

See  Commitment. 

{Discharge from  Arrest.) 
Where  a  motion  is  made  to  dis- 
cbarge a  defendant  out  of  custody, 
on  the  ground  that  he  has  become 
bankrupt,  and  has  obtained  his  cer- 
tificate, the  affidavit  on  which  the 
rule  is  moved  should  show  that  the 
certificate  has  been  inrolled  pursuant 
to  the  6  Geo.  4.  c.  16.  s.  96. ;  and 
the  rule  should  be  drawn  up,  on  read- 
ing the  inrolment.  Osborne  v.  fVil- 
liamson,  1  Tyr.  &  Gr.  935  ;  S.  C.  1 
Mees.  &  W.  550. 

A  defendant,  who  had  obtained 
his  certificate  af\er  the  action  was 
brought^  was  held  entitled  to  be  dis- 
charged out  of  custody,  although  the 
fiat  issued  ten  months  before  the 
commencement  of  the  action,  and  he 
had  pleaded,  not  setting  up  his  bank- 
ruptcy, and  had  afterwards  given  a 
cognovit  to  pay  the  debt  and  costs  at 
a  time  subsequent  to  the  period  when 
the  plaintiff  could  have  obtained 
judgment  in  the  regular  course  of 
proceeding.     Ibid. 

{When  liable  on  a  subsequent  Promise.) 
See  Subsequent  Promise. 

{General  Rights  and  UabilUies  of.) 
The  assignees  are  bound,  upon  the 
request  of  the  bankrupt^  to  furnish 
him  with  copies  of  their  accounts, 
and  not  merely  allow  him  to  inspect 
them.  Ex  parte  Emerson,2Deac.  156. 
The  Court  will  entertain  a  petition 
of  the  bankrupt  for   this   purpose. 


without  a  previous  application  to  the 
Commissioners.  Ex  parte  Emerson^ 
2  Deac.  156. 

The  order  on  the  bankrupt  to  join 
in  any  conveyance  of  his  estate  is  of 
course,  unless  he  dispute  the  validity 
of  the  fiat.  Ex  parte  Browne  re  Ar^ 
mtstead,  %  Deac.  479. 

An  uncertificated  bankrupt  may 
present  a  petition  in  the  matter  of 
another  bankruptcy.  Ex  parte  Sayer^ 
re  Wright,  2  Deac.  491. 

Semble,  that  a  Commissioner  has 
no  authority  to  adjudicate  on  a  fiat 
issued  against  an  uncertificated  bank- 
rupt.    Re  Chambers,  2  Deac.  494. 

An  uncertificated  bankrupt  is  not 
disqualified  from  being  elected  a 
councillor  for  a  borough,  and  hold- 
ing the  office,  under  the  5  &  6 
Will.  4.  c.  76.,  unless  he  become 
bankrupt  while  holding  the  office. 
Rex  V.  ChUty,  5  Adol.  &  E.  609; 
S.  C.  1  Nev.  &  M.  78. 

BENEFIT  SOCIETY. 
Where  the  treasurer  of  a  benefit 
society  becomes  bankrupt,  one  of 
the  trustees  of  the  society  may  prove 
for  the  amount  due  from  him  to 
the  society.  Ex  parte  Cratdey,  re 
Clarbon,  2  Deac.  555. 

BIDDING. 

See  Sale. 

BILLS  AND  NOTES. 

( When  praveable  against  the  Joint 

Estate.) 
Where  one  of  two  partners,  without 
the  knowledge  or  consent  of  his  co- 
partner, accepted  bills  in  the  name 
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of  tbe  partnership  firm,  and  delivered 
them  to  a  creditor  in  satisfaction  of 
his  own  private  debt: — Held,  that 
these  bills  were  not  proveable  against 
the  joint  estate.  Ex  parte  Thorpe^ 
re  Wardley  2  Deac.  16. 

And  in  any  case,  where  a  security 
is  given  in  the  name  of  the  partner- 
ship firm,  for  the  separate  debt  of 
one  of  several  partners,  the  onus  lies 
on  the  creditor  to  shew  that  the  part- 
ner had  authority  to  give  him  the 
joint  security  of  the  firm.     Ibid, 

A  creditor  proved  against  the  joint 
estate  the  amount  of  six  several  bills 
of  exchange,  all  jointly  accepted  by 
tbe  two  bankrupts,  for  which  he 
stated  in  his  proof  he  held  no  security, 
except  an  assignment  of  a  separate 
debt  from  one  of  the  bankrupts  to  a 
trustee  for  the  creditor.  After  the 
proof  was  made,  the  trustee  received 
the  amount  of  the  debt. — Held^  that 
the  joint  creditors  had  no  right  to 
insist  on  the  appropriation  of  the 
money  received  by  the  trustee 
towards  the  payment  of  any  parti- 
cular bills,  for  the  purpose  of  reduc- 
ing tlie  proof  against  the  joint  estate. 
Ex  parte  Groom,  re  Wyatt,  ft  Deac. 
265. 

An  acceptance  given  by  a  solvent 
partner,  after  an  act  of  bankruptcy 
committed  by  his  copartner,  to  a  cre- 
ditor of  the  firm  having  notice  of 
that  act  of  bankruptcy,  is  proveable 
by  a  holder  without  such  notice, 
under  a  commission  of  bankrupt  sub- 
sequently issued  against  both  part- 
ners.    Ex  parte  Robinson,  re  Hough* 


ton,}  Coop.  Sel.  Cas.  162\  S.  C.  9 
Deac.  &  C.  376. 

{What  Consideration  good.) 
A  trader,  in  consideration  of  his  in- 
tended wife's  fortune,  gpvesa  bond  to 
trustees  before  h  is  marriage  for  2000/., 
conditioned  to  pay  that  sum  to  them 
"  in  case  he  should  become  bankrupt 
or  insolvent,  or  otherwise,"  or  in  case 
his  wife  should  survive  him;  and 
being  pressed  by  the  trustees,  before 
his  bankruptcy,  for  the  payment  of 
the  £2000,  he  gives  them  a  promis- 
sory note  for  that  sum  payable  on 
demand: — Held,  that  the  trustees 
might  prove  for  the  whole  amount  of 
the  £x000.  Ex  parte  Wright^  re 
Bramhall,  %  Deac.  551. 

{When  paid  xnfuU  after  Proof.) 
Where  a  creditor  has  made  a 
proof,  excepting  a  bill  of  exchange 
as  a  security  for  his  debt,  and  the 
bill  is  afterwards  paid  in  full,  but  not 
till  after  the  creditor  has  received 
dividends  on  his  whole  debt,  the  as- 
signees cannot  call  on  the  creditor  to 
return  the  dividends  on  the  amount 
of  the  bill,  but  can  only  insist  on  a 
reduction  of  the  proof.  Ex  parte 
Carr,  re  Beaumont,  2  Deac.  273. 

(Indorsement  after  Bankruptcy.) 
Where  a  bankrupt,  seven  days  be- 
fore his  bankruptcy,  deposited  a  bill 
by  way  of  security  with  a  party, 
without  indorsing  it,  for  a  valuable 
consideration;  an  order  was  made 
that  the  bankrupt  should  indorse  it ; 
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no  question  being  raised  as  to  its 
being  a  fraudulent  preference.  Ex 
parte  Rhodes^  re  Dean,  2  Deac.  364, 

{Rights  of  BUl'holders.) 
)lf.  consigns  goods   to  G.,  as  his 
fector,  for  salei  and  agrees  that  G, 
shall  have  a  charge   and  lien  upon 
the   goods  and  proceeds  when  re- 
ceived, as  a  security  to  him  for  the 
payment  of  his  acceptances  in  favour 
of  iH.;  M.  8c  G.  both  become  bank- 
rupt;   before  which   period  G.  had 
received  out  of  the  goods  so  con- 
signed to  him  5867/.;  and  his  assig- 
nees afterwards  received  3150/.  for 
the  proceeds  of  those  remaining  un- 
sold at  the  time  of  his  bankruptcy ; 
at  which  period  all  his  acceptances 
on  bills  drawn  by  M.  were  undue 
and  unpaid,  to  the  amount  of  9017/. 
H.  8c  Co.,  who  were  bankers  to  M., 
and  the  holders  of  part  of  these  bills  to 
the  amouut  of  5837/.,  had  proved  the 
amount  of  their  cash  balance  against 
M.'s  estate,  and  the  amount  of  the 
bills  they  held  against  G.'s  estate,  and 
claimed    a    portion    of   the    3150/. 
towards  the  payment  of  these  bills. 
— Held,  that  the  3150/.  must  be  ap- 
plied towards  the   payment  of  the 
bills  held  by  H,  8c  Co.,  as  well  as  the 
other    bill-holders,  and    that    there 
must  be  a  proportionate  reduction  in 
the  proof  of  H,  &c  Co.  against  each 
estate.    Ex  parte  Hobhouse,  re  Mundy, 
2  Deac.  291. 

J.  sends  B.,  as  his  agent,  to  Ame- 
rica, to  purchase  cotton  wool,  and 
authorizes  him  to  draw  bills  on  A,, 


and  to  sell  and  discount  the  same, 
and  with  the  proceeds  to  pay  for  the 
cotton.  B,  accordingly  draws  a  bill 
on  A.  for  3000/.  in  favour  of  A.,  who 
discounts  it  for  B,,  and  afterwards 
negotiates  it  to  third  persons.  B. 
applies  the  proceeds  of  the  bill  in 
payment  of  the  cotton,  which  is 
shipped  off  by  B,  to  A.  at  Liverpool; 
but  before  the  arrival  of  the  cotton, 
or  the  presentation  of  the  bill  for  ac- 
ceptance, A,  becomes  bankrupt,  and 
the  cotton  is  sold  by  the  assignees, 
and  the  proceeds  applied  for  the 
benefit  of  the  estate. — Held,  that 
these  circumstances  did  not  amount 
to  a  virtual  acceptance  of  the  bill  by 
A.,  and  that  a  subsequent  indorsee 
for  value  could  not  prove  the  amount 
of  it  against  A*^  estate.  Ex  parte 
Bolton,  re  Bentley,  %  Deac.  537. 

BILL-BROKER. 
A  mere  dealing  in  accommodation 
bills  does  not  constitute  a  trading  as 
a  bill-broker;  more  especially  when 
there  is  no  proof  that  the  party  had 
any  counting-house  or  capital  for 
carrying  on  the  alleged  business,  and 
no  particulars  are  given  of  any  one 
bill  alleged  to  have  been  discounted. 
Ex  parte  Phipps,  re  Forster,  2  Deac. 
487. 

BOND. 
Where  an  annuity  bond  was  for- 
feited before  the  bankruptcy  of  the 
principal,  which  occurred  previous  to 
the  6  Geo.  4.  c.  16.,  it  was  held,  that 
the  surety  could  only  prove  for  the 
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arrears  due  before  the  bankruptcy. 
Ex  parte  Parton,  re  Parton^  2  Deac. 
62. 

A  father  lends  his  son  1000/.  to 
set  him  up  in  business,  for  which  he 
takes  a  promissory  note.  Two 
years  afterwards  he  says,  in  a  letter 
to  his  son,  ''I  may  venture  to  in- 
form you,  that  the  promissory  note 
will  descend  to  you,  without  any  de- 
ductions;'* but,  four  years  after  this, 
the  father  takes  a  bond  from  his  son 
for  the  amount,  and  dies;  and  the 
son  becomes  bankrupt. — Held,  that 
the  taking  of  the  bond  shewed  an  al- 
teration of  the  father's  intention  to 
forgive  the  debt  at  his  death;  and 
that  his  executor  might  prove  the 
amount  of  the  bond  under  the  fiat 
against  the  son.  Er  parte  Ridier,  re 
Marklandt  %  Deac.  9,%5. 

The  defendant,  as  surety  for  one 
J.  B.J  on  the  1st  March  1832,  exe- 
cuted a  bond  conditioned  for  the 
payment  by  J,  B,  of  one  year's  in- 
terest,  viz.  61,  on    the   Ist   March 

1833,  a  like  sum  on  the  1st  March 

1834,  and  205/.,  principal  and  in- 
terest, on  the  1st  March  1835. 
J.  B.  paid  the  first  year's  interest  on 
the  30th  March  1833,  and  the  second 
on  the  5th  April  1834,  but  omitted 
to  pay  the  205/.  due  on  the  Ist 
March  1835.  The  defendant,  the 
surety,  committed  an  act  of  bank- 
ruptcy on  the  lOtb  June  1833,  upon 
which  a  commission  issued  on  the 
^Oth,  under  which  he,  on  the  24th 
August,   obtained  his  certificate. — 


Heldf  in  an  action  against  the  surety, 
that  the  bond  being  forfeited  before 
the  defendant's  bankruptcy,  consti-' 
tuted  a  debt  proveable  under  the 
commission,  and  consequently  that 
his  certificate  was  a  bar  to  the  ac- 
tion. Skinneri  Company  v.  Janet,  4 
Scotr,  271 ;  S.C,$  Bing.  N.  C.  481. 

A  trader,  in  consideration  of  his 
intended  wife's  fortune,  gives  a  bond 
to  trustees  before  his  marriage  for 
2000/.,  conditioned  to  pay  that  sum 
to  them  "  in  case  he  should  become 
bankrupt  or  insolvent,  or  otherwise," 
or  in  case  his  wife  should  survive 
him ;  and  being  pressed  by  the  trus- 
tees before  his  bankruptcy,  for  the 
payment  of  the  2000/.,  he  gives  them 
a  promissory  note  for  that  sum,  pay- 
able on  demand:  —  Held^  that  the 
trustees  might  prove  for  the  whole 
amount  of  the  2000/.  Ex  parte 
Wright,  re  BramhaU,  2  Deac.  551. 

The  obligee  of  a  bond,  as  trus- 
tee for  others,  but  claiming  a  bene- 
ficial interest  in  the  bond  himself, 
deposits  it  as  a  security  for  advances 
to  himself: — Held,  that  notice  of  the 
deposit  must  be  given  to  the  obligor. 
Ex  parte  M*Turk,  re  North,  2  Deac 
58. 

CERTIFICATE. 

_  • 

{Signatures  of  Creditors,) 
The  signature  of  a  creditor  to  a 
certificate,  who  resides  in  Scotland, 
may  be  verified  by  an  affidavit  sworn 
there  before  a  magistrate.  Ex  parte 
Growcock,  re  Pugh,  2  Deac.  78. 
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(Signature  by  the  Commissioneri,) 
A  bankrupt,  whose  certificate  was 
stayed  on  a  charge  of  bribing  a  cre- 
ditor to  sign  it,  procured  another, 
free  from  that  objection  :  —  Held, 
that  the  Commissioner  having  once 
certified,  was  fundus  qfficio,  and  that 
the  first  certificate  must  be  cancelled, 
before  he  could  certify  again.  Ex 
parte  Myers,  re  Manu,  %  Deac.  96. 

(Tnroiment  of.) 

Where  a  motion  is  made  to  dis- 
charge a  defendant  out  of  custody, 
on  the  ground  that  he  has  become 
bankrupt,  and  has  obtained  his  cer- 
tificate, the  affidavit  on  which  the 
rule  is  moved  should  shew  that  the 
certificate  has  been  inrolled  pursuant 
to  the  6  Geo.  4.  c.  16.  s.  96.;  and  the 
rule  should  be  drawn  up,  on  reading 
the  inrolment.  Osborne  v.  Williamson, 
1  Tyr.  &  G.  935 ;  S.C.  I  Mees.  & 
W.  550. 

(Effect  of.) 

A  defendant,  who  had  obtained 
his  certificate  ader  the  action  was 
brought,  was  held  entitled  to  be  dis- 
charged out  of  custody,  although  the 
fiat  issued  ten  months  before  the 
commencement  of  the  action,  and  he 
had  pleaded,  not  setting  up  his  bank- 
ruptcy, and  had  afterwards  given  a 
cognovit  to  pay  the  debt  and  costs 
at  a  time  subsequent  to  the  period 
when  the  plaintiff  could  have  ob- 
tained judgment  in  the  regular  course 
of  proceeding.    Osborne  v.  WilHamson, 


1  Tyr.  &  G.  935 ;   S.  C.  1  Mees.  & 
W.  550. 

A  covenant,  to  charge  an  annuity 
on  any  property  which  might  come 
to  the  grantor  by  his  wife*s  death,  is 
not  barred  by  his  becoming  bankrupt 
and  obtaining  his  certificate.  Lyde 
V.  Mynn,  1  Coop.  Sel.  Cas.  124. 

(  When  stayed,) 

A  petition  to  stay  the  certificate, 
merely  for  the  purpose  of  proving, 
will  be  dismissed,  unless  it  is  served 
on  the  assignees;  aliter,  if  it  charges 
the  bankrupt  with  misconduct.  Ex 
parte  fVoodrqfe,  re  Wootton,  2  Deac. 
71. 

The  Commissioners  passed  the 
bankrupt's  last  examination,  on  con- 
dition that  he  furnished  satisfactory 
accounts  to  his  assignees;  and,  with- 
out ascertaining  whether  this  was 
done  or  not,  they  signed  his  certifi- 
cate. The  assignees  having  peti- 
tioned to  stay  the  certificate,  alleging 
that  the  bankrupt  had  not  furnished 
them  witb  satisfactory  accounts :  -^ 
Held,  that  the  certificate  must  be 
referred  back  to  the  Commissioners* 
Ex  parte  KimberUy,  re  AUday,  t 
Deac.  412. 

If  a  certificate  is  referred  back  on 
any  one  matter,  it  is  referred  back 
generally.     Ibid. 

Where  a  creditor  delays  to  make 
any  proof  or  claim  for  his  debt,  until 
the  time  is  nearly  expired  for  the  al- 
lowance of  the  bankrupt's  certificate, 
he  cannot  then  petition  to  stay  it,  in 
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order  that  he  may  go  in  and  prove 
liis  debt.  Ex  parte  Hellingt,  re 
Young,  2  Deac.  152, 

Where  creditors  resided  in  Corn- 
wall, and  the  fiat  was  worked  at 
Stafford,  and  they  alleged  that  they 
had  not  till  lately  heard  of  the  issu- 
ing of  the  fiat ;  the  Court  ordered 
the  certificate  to  be  sent  back  to  the 
Commissioners  to  be  reviewed,  and 
that  the  petitioners  might  go  before 
the  Commissioners  and  make  such 
proof  as  they  were  able.  Es  parte 
Braj/t  re  Bridgwood,  5  Mont.  &  A. 
149,  note. 

CESTUI  QUE  TRUSTS. 

Where  a  party  obtains  the  posses- 
sion of,  and  exercises  dominion  over, 
trust  property,  knowing  it  to  be  so, 
he  is  responsible  to  the  cestui  que 
trusts^  in  the  same  manner  as  if  he 
had  been  duly  appointed  trustee  ;  and 
consequently,  the  cestui  que  trusts  may 
prove  for  the  amount,  under  a  fiat 
issued  against  him,  without  being 
barred  by  the  statute  of  limitations. 
Ex  parte  Gawers,  re  Seaber^  2  Deac. 
207. 

By  an  ante-nuptial  settlement,  the 
intended  wife  assigned  a  debt  due  to 
her  from  ^.,  and  another  debt  due  to 
her  from  B.,  to  A,  and  B,,  upon  trust 
to  invest  the  same,  and  stand  pos- 
sessed thereof  upon  the  trusts  of  the 
settlement.  Neither  of  the  debts  was 
invested ;  but  A,  and  B.  continued 
to  pay  interest  on  their  respective 
debts  to  the  cestui  que  trusts.     B,  be- 


came bankrupt.  Held^  that  proof 
could  only  be  made  by  the  cestui  que 
trusts  for  the  amount  of  the  debt  due 
from  B.  Ex  parte  Woodward^  re  Tar- 
fifr,  2  Deac.  401. 

CHANCELLOR. 
See  Lord  Chancslloe. 

CHOSE  IN  ACTION. 

(Assignment  of,) 
See  Insolvent,  1  • 

CLERKS. 

See  Sbbvants. 

COMMISSION. 
See  Fiat. 

COMMISSIONERS. 
Semble,  that  a  Commissioner  has 
no  authority  to  adjudicate  on  a  fiat 
issued  against  an  uncertificated  bank- 
rupt.    Re  Chambers^  2  Deac.  494. 

{Country  Commissioners,) 

Where  some  of  the  Commissioners 
in  a  country  list  are  creditors  of  the 
bankrupt,  the  number  cannot  be  com- 
pleted by  merely  substituting  others 
in  their  room  from  another  list  for  a 
neighbouring  town  ;  but  the  fiat  must 
be  directed  to  another  entire  list,  to 
which  the  objection  does  not  apply. 
Ex  parte  Bonnell^  re  Forster,  %  Deac* 
98. 

In  taxing  the  solicitor's  bill  of  coats, 
the  Registrar  acted  upon  a  general 
rule    he   had  adopted,    to  disallow 
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every  charge  for  fees  paid  to  the 
Commissioners  for  a  second  meeting 
on  the  same  day.  Held,  that  he  was 
not  justified  in  so  doing ;  for,  the  ad- 
journment of  a  meeting  heing  an  act 
entirely  in  the  direction  of  the  Com- 
missioners, the  Court  will  presume 
that  the  Commissioners  had  reason 
for  such  adjournment,  until  the  con- 
trary is  shown  hy  the  party  objecting 
to  the  charge.  Ex  parte  Hadfield,  re 
Barrow  and  Geddes,  2  Deac.  121. 

Held,  also,  that  the  Court  will  not 
call  on  the  Commissioners  to  refund 
any  fees,  alleged  to  have  been  impro- 
perly paid  to  them,  unless  they  are 
served  with  the  petition.     Ibid. 

Where  two  of  the  Commissioners 
who  had  adjudicated  ou  the  bank- 
ruptcy were  creditors  of  the  bank- 
rupt, the  Court  refused  to  annul  the 
fiat  for  this  cause  alone,  on  the  peti- 
tion of  the  bankrupt ;  the  Commis- 
sioners having  undertaken  to  release 
the  debts.  Ex  parte  Hill,  Z  Deac. 
236. 

The  General  Order  on  this  subject 
leaves  it  entirely  in  the  discretion  of 
the  Court  to  annul  the  fiat,  or  not, 
under  such  circumstances.     Ibid, 

COMMITMENT. 

{Of  Bankrupt.) 

If  a  bankrupt,  committed  by  a 
Subdivision  Court  for  refusing  to 
answer,  obtain  a  habeas  corpiu  to  be 
brought  again  before  the  Court,  and 
give  notice  that  he  is  ready  to  answer, 
he  is  not  entitled  to  a  meeting  for 


that  purpose,  without  paying  the  costs 
of  the  sitting,  although  he  make  affi- 
davit of  his  inability  to  pay.  In  re 
Stockwin,  5  Adol.  8c  E.  266. 

A  bankrupt  detained  iii  the  Fleet 
prison  in  several  actions,  not  answer- 
ing to  the  satisfaction  of  the  Com- 
missioners certain  questions  which 
they  had  put  to  him,  they  issued  their 
warrant,  addressed  **  to  the  Keeper 
of  Newgate,  or  whom  else  it  might 
concern,"  authorizing  the  detention 
of  the  bankrupt,  until  he  should  make 
answer  to  their  satisfaction.  This 
warrant  was  delivered  to  the  Warden 
of  the  Fleet.  To  a  writ  of  habeas 
corpus  issued  at  the  instance  of  the 
bankrupt,  the  Warden  returned,  that 
he  held  him  by  virtue  of  the  detainers 
in  the  civil  suits ;  and  added,  that  on 
a  certain  day  the  above  warrant  was 
left  with  him.  Held,  that,  the  war- 
rant not  being  the  cause  of  the  bank- 
rupt's detainer  in  the  Fleet,  it  was 
not  necessary  to  set  it  forth  in  the  re- 
turn ;  and  that,  under  the  circum- 
stances, the  Court  could  not  inquire 
into  the  validity  of  the  warrant.  In 
re  Garcia,  3  Scott,  662  ;  S.C.3  Bing. 
N.  C.  299. 

(0/  other  Persons.) 

It  is  no  objection  to  a  warrant 
committing  a  witness,  under  'the  pro- 
visions of  the  act  to  establish  a  Court 
in  Bankruptcy,  that  it  recites  that  he 
was  a  person  suspected  to  have  ob- 
tained part  of  the  bankrupt's  estate, 
by  means  of  certain  colourable  ficti- 
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tious  sales.  Ex  parte  BardwtU,  re 
VenahUi,  1  Cooper  Sel.  Ca.  442. 

Nor  is  it  an  objection  to  such  war- 
rant, that  it  does  not  state  precisely 
which  were  the  unsatisfactory  an- 
swers.   Und. 

Nor  that  some  of  the  questions  put 
relate  not  to  sales  by  the  bankrupt 
to  the  witness,  but  to  other  persons. 


COMPENSATION  FUND. 
The  bankrupt  consigned  a  cargo  of 
goods  to  his  factor  in  Denmark, 
which  were  seized  by  the  Danish 
Government,  upon  the  breaking  out 
of  hostilities  between  that  country 
and  Great  Britain,  after  the  factor 
had  been  obliged  to  pay  the  freight 
and  other  charges  thereon.  Upon 
the  restoration  of  peace,  the  British 
Government  made  compensation  for 
the  losses  sustained  by  British  sub- 
jects by  the  seizures  made  in  Den- 
mark ;  and  the  value  of  the  goods 
was  awarded  by  the  Compensation 
Commissioners  to  the  bankrupt's  as- 
signees. HeU  that  the  factor  was 
entitled  to  a  portion  of  the  fund  re- 
ceived by  the  assignees,  to  the  amount 
of  his  disbursements  in  respect  of  the 
freight  and  other  charges.  Ex  parte 
Goodf  re  Atkinson,  %  Deac.  389. 

CONTINGENT  DEBT. 

A  trader,  in  consideration  of  his 
intended  wife's  fortune,  gives  a  bond 
to  trustees  before  his  marriage  for 
2000/.,  conditioned  to  pay  that  sum 


to  them  "  io  case  he  should  become 
bankrupt,  or  insolvent,  or  otherwise,*' 
or  in  case  his  wife  should  survive 
him  ;  and,  being  pressed  by  the  trus- 
tees before  his  bankruptcy  for  the 
payment  of  the  2000/.,  he  gives  them 
a  promissory  note  for  that  sum,  pay- 
able on  demand.  Hetd,  that  the 
trustees  might  prove  for  the  whole 
amount  of  the  2000/.  Ex  parte 
Wright,  re  BramhaU,  2  Deac  551. 

CONTRACT. 

Jnd  see  Sanction  of  Court. 

G.,  a  merchant  at  Calais,  employs 
T,  as  his  agent  in  England,  to  sell, 
invest,  and  exchange  bullion,  money, 
and  securities,  which  G.  transmits  to 
him  from  France.  In  the  course  of 
their  correspondence,  T.  proposes 
that  it  would  be  better  if  he  kept  a 
debtor  and  creditor  account  of  inte- 
rest at  6/.  per  cent.,  with  respect  to 
any  balance  due  from  one  to  the 
other ;  to  which  proposal  G.  by  letter 
agrees.  T.  becomes  bankrupt,  when 
a  large  balance  is  due  from  him  to 
G.,  for  principal  and  interest  at  6/. 
per  cent. 

Qucere,  whether  this  is  a  French  or 
an  English  contract ;  and,  if  an  Eng- 
lish contract,  whether  the  proceeds 
of  the  bullion  &c.,  in  the  hands  of 
T'.,can  be  considered  a  loan  of  money, 
so  as  to  come  within  the  penalties  of 
the  Usury  Act.  Ex  parte  Gmllebertt 
re  Trye,  2  Deac.  509. 

An  issue  was  directed  as  to  the 
latter  question ;  disseni.  Sir  /.  Crosi. 
Ibid. 
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CONTRIBUTION  BETWEEN 

ESTATES. 
A,,  B,f  and  C,  being  in  partner- 
ship, borrow  10,000/.  of  tbeir  bank- 
ers; to  secure  the  repayment  of  which, 
with  interest,  B.  executes  a  mortgage 
of  a  freehold  estate,  and  C.  a  mort- 
gage of  a  copyhold  estate.  B.*s  estate 
is  sold,  and  pays  off  8690/.  of  the 
mortgage  debt ;  but  C.'s  estate  only 
pays  the  residue  of  the  debt  and  in- 
terest, amounting  to  1628/.  Held, 
that  A,*s  estate  being  wholly  insol- 
vent, the  estate  of  B.  was  entitled  to  be 
recouped  from  the  estate  of  C,  to  the 
amount  of  the  difference  between  the 
1628/.  and  the  half  of  the  mortgage 
money  and  interest.  Ex  parte  PloW' 
den,  re  Binhton,  %  Deac.  456. 

CONVEYANCE. 

Where  the  creditors'  assignees  had 
contracted  to  sell  all  the  bankrupt's 
stock,  debts,  and  effects,  and  the 
official  assignee  was  not  a  party  to 
the  contract,  the  Court  would  not 
compel  him  to  execute  a  deed  con- 
taining a  covenant  to  sue  for  the  re- 
covery of  any  of  the  debts,  without 
a  previous  reference  to  the  Registrar 
to  settle  the  form  of  the  deed,  and 
what  indemnity  he  was  entitled  to. 
Ex  parte  Young,  re  Dodd,  2  Deac. 
240. 

The  Order  on  the  bankrupt  to  join 
in  the  conveyance  of  his  estate  is  of 
course,  unless  he  disputes  the  validity 
of  the  fiat.  Ex  parte  Brown,  re  Ar- 
mitstead,  2  Deac.  479. 
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COPYHOLD. 

See  Customary  Freehold. 


CORPORATION. 

An  uncertificated  bankrupt  is  not 
disqualified  from  being  elected  a 
councillor  for  a  borough,  and  holding 
the  office,  under  statute  5  &  6  Will.  4. 
c.  76.,  unless  he  became  bankrupt 
while  holding  the  office.  Rex  v. 
Chitttfy  5  Adol.  &  E.  609 ;  iS*.  C.  1 
Nev.  &  M.  78. 

COSTS. 

And  see  Solicitor. 

(On  Petition.) 

On  a  petition  for  leave  to  bid,  the 
petitioner  must  pay  the  costs  out  of 
his  own  pocket.  Ex  parte  EvanSf  re 
Pope,  2  Deac.  531. 

(Costs  of  the  Day.) 

A  party  is  not  entitled  to  the  costs 
of  the  day,  on  the  postponement  of 
the  hearing  of  a  petition  for  the  ac- 
commodation of  the  other  side,  if  no 
counsel  were  instructed  by  him,  when 
the  application  for  the  postponement 
was  made.  Ex  parte  Hiil^  re  AleX' 
ander,  2  Deac.  289. 

Where  an  application  was  made 
that  a  bankrupt's  petition  might  stand 
over,  to  enable  the  other  side  to  file 
affidavits  in  opposition,  it  was  or* 
dered  to  be  on  payment  of  full  costs 
of  the  day.  Ex  parte  Kent,  re  Kent, 
2  Deac.  287. 

Q  Q 
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{Again$t  Decisum  of  the  CommU' 
sioners.) 

Where  the  Commissioners  have 
clearly  mistaken  the  facts,  costs  will 
be  given  to  a  petitioner ;  though 
against  their  decision.  Ex  parte  Rid- 
ler,  re  Markland,  2  Deac.  225. 

(On  Motions.) 

A  party  served  with  notice  of  a 
motioDi  which  is  of  course,  is  entitled 
to  the  costs  of  his  appearance.  Ex 
parte  Grhntoood,  re  Harvey^  Z  Deac. 
465. 

{Of  a  Prosecution.) 

The  assignees  having  applied  to  be 
allowed  the  costs  of  a  prosecution 
against  the  bankrupt,  on  which  he 
was  acquitted,  a  reference  was  or- 
dered to  the  Commissioner  to  inquire 
whether  there  was  a  probable  cause 
for  the  prosecution.  Ex  parte  Cum" 
ming,  re  Cavanagh,  2  Deac.  93. 

What  a  petition  for  the  allowance 
of  such  costs  should  state.    Ibid. 

(Mortgage  to  secure  Costs.) 
The  Court  will  not  interfere  on  be- 
half of  an  equitable  mortgagee,  where 
the  deposit  was  made  with  him,  as  a 
solicitor,  to  secure  the  payment  of 
future  costs ;  especially  as  the  secu- 
rity was  given  only  three  weeks  be- 
fore the  bankruptcy.  Ex  parte  fVake, 
re  Clark,  %  Deac.  352. 

(When  the  subject  of  Set-off,) 
Costs  of  proceedings  in  bankruptcy 
cannot  be  set  off  against  damages 
and  costs  recovered  in  an  action  of 
law.  Woodroffe  v.  fVootton,  4  Scott, 
364. 


(Security  for.) 
Where  a  petitioner  describes  him- 
self in  his  petition,  as  residing  out  of 
the  jurisdiction  of  the  Court,  it  is  of 
course  for  the  respondents  to  apply 
for  an  order,  ex  parte,  to  stay  all  fur- 
ther proceedings  until  the  petitioner 
gives  security  for  costs.  Ex  pmit 
Seotty  re  Weston^  2  Deac.  S5Q. 

(Taxation  of.) 
See  Taxation. 

COUNSEL. 

When  retainers  to  four  counsel  are 
proper,  the  solicitor  is  justified  in  de- 
livering four  briefs.  Ex  parte  Had- 
JieU  re  Barrow  and  Geddes,  ft  Deac. 
117. 

A  fee  paid  to  counsel  on  settling 
a  petition  in  bankruptcy,  which  is 
not  a  petition  of  course,  is  allowable, 
on  taxation  of  costs.    Ibid,  118. 

COUNTRY  FIAT. 
See  Fiat. 

COVENANT. 

A  covenant,  to  charge  an  annuity  oo 
any  property  which  might  come  to 
the  grantor  by  his  wife's  death,  is 
not  barred  by  his  becoming  bankrupt, 
and  obtaining  his  certificate.  Lyde 
V.  Mynn,  1  Coop.  Sel.  Ca.  124. 

Such  a  covenat)t  is  not  void  as  re- 
garding a  mere  expectancy.     Ibid. 

CREDITOR. 

And  see  Petition ino    Creditor — 

Dividend — Estoppel. 

A   creditor  cannot  apply  for  an 

order  to  tax  the  bill  of  the  solicitor 
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to  the  petitioning  creditor,  until  the 
taxation  of  it  has  been  completed  by 
the  Commissioner.  Ex  parte  Lucas, 
re  Knight,  2  Deac.  532. 

CUSTOMARY  FREEHOLD. 

A,  being  tenant  in  fee  simple  of 
customary  land,  which  passed  by 
bargain  and  sale  with  surrender  and 
admittance,  became  bankrupt,  and 
the  Commissioner  assigned  the  land 
to  the  assignees.  Afterwards  the 
bankrupt  died;  and  after  that  the 
assignees  were  admitted.  Ejectment 
being  brought,  on  the  demise  of  the 
bankrupt's  heir-at-law,  and  of  the 
assignees,  both  laid  between  the  bank- 
rupt's death  and  the  admission: — 
Held,  that  the  plaintiff  must  recover 
on  one  or  the  other  demise ;  for  that 
the  title  was  not  in  abeyance ;  but,  if 
the  assignee's  title  was  not  perfect,  it 
was  in  the  heir.  Doe  d.  Daxoson  v. 
Parke,  4  Adol.  &  E.  816. 

DEPOSIT. 

See  Equitable  Mortgage — Re- 
puted Ownership. 

DEPOSITIONS. 

And  see  Evidence. 
On  a  petition  to  annul  a  fiat,  on 
the  ground  of  the  party  not  being  a 
trader,  the  deposition  as  to  the  act  of 
trading  before  the  Commissioners 
cannnot  be  read  in  evidence,  unless 
not  only  notice  is  given  to  the  ad- 
verse party  of  the  intention  to  read 
it  on  the  hearing,  but  a  copy  of  it  is 
also  delivered  to  him.  Ex  parte 
Thurkell,  re  Durrani,  %  Deac  9. 


On  an  application  to  stay  the  ad- 
vertisement in  the  Gazette,  the  de- 
positions must  be  produced  for  the 
inspection  of  the  Court;  but  the 
party  applying  has  not  a  right  to  look 
at  them.     Re  Bryant,  2  Deac.  140. 

DISTRINGAS. 
An  Order  was  made,  that  an  as- 
signee, who  was  a  member  of  par- 
liament, should  pay  a  sum  of  money 
on  or  before  a  certain  day  ;  and  de- 
fault was  made  by  him  in  obedience 
to  such  Order.  Qucere,  whether  the 
Court  of  Review  can  issue  a  dis- 
tringas to  enforce  obedience  to  it. 
Ex  parte  Grimwood,  re  Haroey,  2 
Deac.  465. 

DIVIDEND. 

Where  a  sum  of  money  is  set  apart 
by  the  assignees,  under  the  I  &  2 
Will.  4.  c.  56.  s.  31.,  to  meet  any 
expected  dividend  on  a  disputed 
debt,  the  creditor  is  not  entitled  to 
interest,  on  substantiating  his  proof. 
Ex  parte  Jamieson,  re  Mitchell,  2 
Deac.  6. 

Where  a  creditor  has  made  a  proof^ 
excepting  a  bill  of  exchange  as  a  se- 
curity for  his  debt,  and  the  bill  is 
afterwards  paid  in  full,  but  not  till 
after  the  creditor  had  received  divi- 
dends on  his  whole  debt,  the  assig- 
nees cannot  call  on  the  creditor  to 
return  the  dividends  on  the  amount 
of  the  bill,  but  can  only  insist  on  a 
reduction  of  the  proof.  Ex  parte 
Carr,  re  Beaumont,  2  Deac.  273. 

The  Statute  of  Limitations  applies 
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to  a  demand  for  a  dividend.  Ex 
parte  Clarksortf  S  Mont.  &  A.  154. 
But  see  contrd,  Ex  parte  Henley^  re 
Norrii,  1  Deac.  &  C.  361. 

{When  stayed.) 

Where  a  creditor  delayed  proving 
his  debt,  in  consequence  of  being 
misled  by  an  intended  com]K)8ition 
of  the  bankrupt  with  his  creditors, 
the  Court  allowed  him  to  call  a 
meeting  to  establish  his  proof,  and  in 
the  meantime  stayed  the  payment  of 
a  dividend.  Ex  parte  Hunt,  re 
Meyer,  2  Deac.  213. 

Where  a  creditor  has  been  guilty 
of  gross  negligence  in  omitting  to 
prove  his  debt,  or  to  enter  a  claim 
upon  the  proceedings,  the  Court  will 
not  stay  the  payment  of  a  dividend, 
to  enable  him  to  go  in  and  prove; 
although  he  may  stand  in  the  cha- 
racter of  a  trustee.  Ex  parte  Todd, 
re  Boutland,  2  Deac.  416. 

The  only  ground  for  staying  the 
payment  of  a  dividend,  in  favour  of 
a  creditor  who  has  not  proved,  is, 
where  the  creditor  has  been  pre- 
vented from  proving  by  fraud,  acci- 
dent, or  mistake.    Ibid. 

DOCKET. 

Semble,  that  a  docket  struck  by  the 
principal  against  a  third  person,  whom 
the  principal  has  dealt  with  by  his 
agents  determines  the  authority  of 
the  agent  to  bind  the  principal  by 
any  future  dealings.  Ex  parte  Gard- 
ner, re  Strutttm,  2  Deac.  142. 

New  docket  papers  were  ordered, 


on  the  application  of  the  petitioning 
creditor,  to  make  an  addition  to  the 
description  of  the  bankrupt.  Ex 
parte  Wing,  re  Medley,  S  Mont.  &  A. 
61. 

EJECTMENT. 
A.  being  tenant  in  fee  simple  of 
customary  land,  which  passed  by 
bargain  and  sale  with  surrender  and 
admittance,  became  bankrupt,  and 
the  Commissioners  assigned  the  land 
to  the  assignees.  Afterwards  the 
bankrupt  died,  and  after  that  the  as- 
signees were  admitted.  Ejectment 
being  brought,  on  the  demise  of  the 
bankrupt's  heir-at-law  and  of  the 
assignees,  both  laid  between  the  bank- 
rupt's death  and  the  admi^ion : — 
Held,  that  the  plaintiff  must  recover 
on  one  or  the  other  demise ;  for  that 
the  title  was  not  in  abeyance ;  but  if 
the  assignee's  title  was  not  perfect,  it 
was  in  the  heir.  Doe  d.  Damson  v. 
Peahe,  4  Adol.  &  E.  816. 

ELECTION. 

{Of  Assignees  to    accept    or    reject 

lease.) 

See  Lease. 

{Of  Creditor.) 
A  plaintiff  in  an  action  against  a 
bankrupt,  in  order  to  bring  himself 
within  the  59th  section  of  the  6  O.  4. 
c.  16.,  so  as  to  be  entitled  to  discon- 
tinue the  action,  without  payment  of 
costs,  must  either  prove  his  debt,  or 
have  his  claim  entered  on  the  pro- 
ceedings under  the  fiat.  Augardc  v. 
Thompson,  2  Mees.  &  W.  617. 
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EMBEZZLEMENT. 

A  servant  acknowledged  to  his 
roaster,  that  he  had  misapplied  sums 
which  he  was  intrusted  to  receive 
from  his  master's  debtors,  and  there- 
upon gave  his  master  a  warrant  of 
attorney  for  securing  the  amount  by 
instalments,  the  master  treating  his 
conduct  as  a  mere  breach  of  trust ; 
ader  which  the  servant  became  bank- 
rupt : — HeU  that  as  the  conduct  of 
the  bankrupt  amounted  to  the  crime 
of  embezzlement,  which  is  declared 
to  be  a  felony  by  the  7  &  8  G,  4. 
c.  29.  s.  47.,  the  master  could  not 
prove  for  the  amount,  until  he  had 
prosecuted  the  bankrupt  for  felony. 
Ex  parte  Eliiottf  re  Jermyn,  2  Deac. 
179. 

Semble,  also,  that  the  master  had, 
by  taking  the  warrant  of  attorney  for 
the  amount  of  the  sum  embezzled, 
become  a  party  to  the  compounding 
of  a  felony ;  which  would  render 
him  incompetent  to  prosecute  the 
bankrupt  for  the  embezzlement.  Ibid. 

EQUITABLE  MORTGAGE. 

jind  see  Reputed  Owkehship. 

Semble,  that  a  proviso  to  make  void 
a  lease,  on  assignment  by  the  lessee, 
does  not  apply  to  a  mere  deposit  of 
it  by  way  of  equitable  mortgage. 
Ex  parte  Cocks,  re  Handf  2  Deac.  14. 

An  equitable  mortgagee  was  per- 
mitted, on  consent,  to  make  improve- 
ments on  the  property,  and  to  add 
the  amount  of  the  expense  to  his 
charge  on  the  mortgaged  estate.    Ex 


parte  Smith,  re  Cunnington,  2  Deac. 
236. 

On  the  petition  of  an  equitable 
mortgagee  for  a  sale,  the  Court  re- 
fused to  order  the  assignees  to  return 
the  rents  received  since  the  bank- 
ruptcy. Ex  parte  Carltno,  re  Birks, 
2  Deac.  3SS. 

The  Court  will  not  interfere  on 
behalf  of  an  equitable  mortgagee, 
where  the  deposit  was  made  with 
him,  as  a  solicitor,  to  secure  the  pay- 
ment of  future  costs ;  especially  as 
the  security  was  only  given  three 
weeks  before  the  bankruptcy.  Ex 
parte  Wake,  re  Clark,  2  Deac.  352, 

The  bankrupts  deposited  with  the 
petitioner  in  England  the  title-deeds  of 
a  freehold  estate  situate  in  Scotland, 
by  way  of  equitable  mortgage,  which 
by  the  law  of  Scotland  creates  no  lien 
on  the  estate.  Senible,  that  this  being 
consequently  a  mere  personal  con- 
tract on  the  part  of  the  bankrupts, 
not  affecting  the  estate,  it  could  not 
be  enforced  by  the  petitioner  against 
the  assignees  in  a  Court  of  Equity  in 
England.  Dubitante  Sir  John  Cross. 
Ex  parte  Pollard,  re  Courtney,  2  Deac. 
367. 

Where  it  appears  on  the  face  of 
the  petition  of  an  equitable  mort- 
gagee, that  the  deposit  of  the  deeds 
took  place  only  nine  days  before  the 
issuing  of  the  6at,  and  there  is  nothing 
to  rebut  the  presumption  of  fraudu- 
lent preference,  the  Court  will  not 
make  the  usual  Order ;  but  will  direct 
the  property  to  be  sold,  and  the  pro- 
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ceeds  paid  into  Court,  subject  to 
further  order.  Ex  parte  Ainswortk, 
re  fTalker,  2  Deac.  563. 

An  equitable  mortgagee  from  a 
vendee,  who  has  not  paid  the  pur- 
chase-money, can  sell  the  bankrupt's 
interest  only,  unless  the  vendor  con- 
sents ;  and  the  Court  will  not  act  till 
he  be  served.  Ex  parte  fVrightt  re 
WatU,  3  Mont.  &  A.  49. 

Where  the  deposit  of  deeds  was 
made  twelve  years  before  the  issuing 
of  the  commission,  and  there  was  no 
written  memorandum  accompanying 
it,  the  Court  refused  to  make  the 
common  order  for  the  sale  of  the 
property.  Ex  parte  Jones^  re  Oliver, 
3  Mont.  &  A.  162. 

An  agreement  to  deposit  a  lease 
when  granted,  and  which  is  subse- 
quently granted,  creates  an  equitable 
mortgage.  Ex  parte  Orrett,  re  Pye, 
3  Mont.  &  A.  153. 

EQUITY  OF  REDEMPTION. 

See  Mortgage. 

ESTOPPEL. 
Where  a  creditor  has  given  notice 
to  dispute  the  bankruptcy  in  a  pend- 
ing action  brought  against  hiro  by 
the  assignees,  he  cannot  afterwards 
petition  against  them  in  their  cha- 
racter of  assignees.  Ex  parte  Hall, 
re  Strutton,  2  Deac.  263. 

EVIDENCE. 

And  see  Witness. 
Although   an    examination   taken 
before   the   Commissioners   may   be 
read  as    an   admission   against    the 


party,  if  he  alone  is  considered  in  the 
result  of  the  petition,  yet  if  there  is 
another  party  interested  in  the  re- 
sult, it  cannot  be  read  against  such 
last-mentioned  party.  Ex  parte 
mikes,  re  Tarrant,  2  Deac.  1. 

On  a  petition  to  annul  a  fiat,  on 
the  ground  of  the  party  not  being  a 
trader,  the  deposition  as  to  the  act 
of  trading  before  the  Commissioners 
cannot  be  read  in  evidence,  unless 
not  only  notice  is  given  to  the  ad- 
verse party  of  the  intention  to  read 
it  qn  the  hearing,  but  a  copy  of  it  is 
also  delivered  to  him.  Ex  parte 
Thurkill,  re  Dwrrant,  2  Deac.  9. 

An  I  O  U,  although  it  bear  date 
before  the  bankruptcy  of  a  trader, 
constitutes  no  evidence  of  a  peti- 
tioning creditor's  debt,  without  some 
proof  that  it  was  in  existence  before 
the  bankruptcy.  Wright  v.  Lainson, 
2Mees.&  W.  739. 

Where,  on  the  trial  of  an  indict- 
ment for  perjury,  alleged  to  be  com- 
mitted in  an  affidavit  sworn  in  the 
Insolvent  Debtors'  Court,  it  became 
necessary  to  prove  that  the  Court, 
by  its  practice,  required  such  an  affi- 
davit ;  it  was  held,  that  such  proof 
was  not  established  by  an  officer  of 
the  Court  producing  printed  rules 
purporting  to  be  Rules  of  the  Court, 
which  he  had  obtained  from  the  clerk 
of  the  rules,  and  was  in  the  habit  of 
delivering  out  as  Rules  of  the  Court, 
but  which  were  not  otherwise  shown 
to  be  sanctioned  by  the  Court ;  the 
officer  professing  to  have  no  know- 
ledge of  the  practice,  except  from 
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such  printed  rules.     Rex  v.  Koops^  6 
Adol.  &  E.  198. 

EXAMINATION. 

And  set  Depositions.     Evidence. 

Where  both  parties  agree  that  a 
vkd  voce  examination  is  necessary^  it 
will  be  ordered.  Ex  parte  Biggs,  re 
Worth,  3  Mont.  &  A.  152. 

When  the  examination  of  a  person, 
who  has  been  committed  to  the  cus- 
tody of  a  messenger  by  one  of  the 
Commissioners  of  the  Court  of  Bank- 
ruptcy, is  adjourned  to  a  Subdivision 
Court,  the  latter  Court  roust  not 
merely  continue  the  examination,  but 
must  examine  de  novo.  Ex  parte 
Bardwcil,  re  Venahiesj  1  Coop.  Sel. 
v^a.  t4/w. 

EXECUTOR. 

An  executor  may  prove  against  a 
bankrupt  co-executor,  without  an 
Order;  alitcr,  a  trustee  against  a 
CO- trustee.  Ex  parte  PhiUips,  re 
Wright,  2  Deac.  334. 

The  Court  of  Review  has  no  juris- 
diction to  order  the  executor  of  a 
deceased  solicitor  to  pay  the  costs  of 
taxing  the  solicitor's  bill,  nor  to  order 
the  executor  to  refund  a  balance 
found  due  from  the  deceased  soli- 
citor, if  the  executor  does  not  admit 
assets.  Ex  parte  Spackman,  re  Phd- 
iips,  3  Mont.  8c  A.  135. 

And^  quare,  if  assets  are  admitted. 
Ihid. 

EXPECTANCY. 

See  Covenant. 


FACTOR. 

And  see  Principal  and  Agent. 

The  bankrupt  consigned  a  cargo 
of  goods  to  his  factor  in  Denmark, 
which  were  seized  by  the  Danish  go- 
vernment on  the  breaking  out  of  hos- 
tilities between  that  country  and 
Great  Britain,  after  the  factor  had 
been  obliged  to  pay  the  freight  and 
other  charges  thereon.  Upon  the 
restoration  of  peace,  the  British  go- 
vernment made  compensation  for  the 
losses  sustained  by  the  British  sub- 
jects by  the  seizures  made  in  Den- 
mark ;  and  the  value  of  the  goodii 
was  awarded  by  the  compensation 
commissioners  to  the  bankrupt's  as- 
signees. Heldf  that  the  factor  was 
entitled  to  a  portion  of  the  fund  re- 
ceived by  the  assignees,  to  the 
amount  of  his  disbursements  in  re- 
spect of  the  freight  and  other  charges. 
Ex  parte  Good,  re  Atkinson,  2  Deac. 

389. 

FIAT. 

(^When  taken  out  with  an  improper 
object.) 

It  is  an  abuse  of  the  powers  of  the 
great  seal,  to  take  out  a  commission 
with  a  view  wholly  foreign  to  the 
object  of  the  bankrupt  laws,  as  to 
determine  a  lease,  stay  an  action,  8cc. 
Therefore,  where  a  commission  was 
taken  out  with  the  sole  view  of  dis- 
solving a  partnership,  it  was  ordered 
to  be  superseded.  Ex  parte  Saunders, 
re  Christie,  1  Coop.  Sel.  Ca.  157 ; 
S.  C.  2  Dea.  &  C.  488. 

(Amending.) 
The  Court  will  not  alter  the  date 
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of  a  fiat,  for  the  purpose  of  letting  in 
the  petitioning  creditor's  debt.  Ex 
parte  Shaw,  re  Come^  ft  Deac.  74. 

{Country  Fiat.) 

A  party  applying  for  a  country 
fiat  18  not  entitled  to  an  injunction,  ex 
parte,  to  stay  the  issuing  of  a  London 
fiat,  for  which  a  docket  has  been 
previously  struck.  Re  IngSf  2  Deac. 
8. 

A  country  fiat  was  ordered  to  be 
transferred  to  a  London  Commis- 
sioner, on  an  affidavit  that  most  of 
the  creditors  lived  in  London,  as  well 
as  the  witnesses  to  prove  the  act  of 
bankruptcy,  and  that  it  was  more  be- 
neficial for  the  estate,  that  the  fiat 
should  be  worked  in  London.  Re 
Snellingt  2  Deac.  557. 

{Direction  of.) 

The  direction  of  a  fiat  was  altered 
to  another  place,  where  the  great 
majority  of  the  creditors  in  number 
and  value  resided.  Re  Johnston^  2 
Deac.  290. 

Where  a  country  fiat  was  directed 
to  the  district  list  of  Commissioners 
for 'Worcester  f  instead  of  the  Kidder  - 
mintter  list,  on  the  supposition  that 
several  of  the  latter  list  were  credi- 
tors of  the  bankrupt ;  and  it  turned 
out,  that  there  were  five  Commis- 
sioners of  the  list  who  were  not  cre- 
ditors ; — the  Lord  Chancellor  ordered 
a  renewed  fiat  to  be  issued,  directed 
to  Kidderminster f  taking  up  the  pro- 
ceedings in   the   state   they  existed 


under  the  former  fiat.     Re  Evanst  3 
Deac.  480. 

{Wkere  new  Fiat  directed.) 
Where  the  time  for  opening  a 
country  fiat  had  expired,  in  conse- 
quence of  the  absence  of  the  quorum 
Commissioners,  a  new  fiat  was  or- 
dered to  be  directed  to  other  Com- 
missioners. Be  Bartrup,  2  Deac.  9G. 
Where  an  application  was  made, 
on  the  29th  day  after  the  issuing  of 
a  country  fiat,  for  the  common  Or- 
der to  annul  it  for  want  of  prosecu- 
tion, and  for  leave  to  issue  another 
fiat ;  but  before  this  Order  and  the 
second  fiat  were  delivered  out  of  the 
office,  notice  was  given  that  the  first 
fiat  had  been  opened  on  the  29th 
day  ;  the  Court  allowed  the  first  fiat 
to  proceed,  there  being  no  mala  ^des 
in  the  party  issuing  it,  upon  condi- 
tion, however,  of  his  paying  all  the 
costs  of  the  application  for  the  second 
fiat,  and  of  the  motion  to  annul  the 
first.  Ex  parte  Saunders,  re  Kears- 
ley,  2  Deac.  826. 

The  time  for  opening  a  fiat  expired 
on  the  22d  of  May ;  but  there  being 
some  misstatement  in  the  affidavit  of 
the  solicitor  for  the  petitioning  credi- 
tor, the  solicitor,  on  the  19th  of  May, 
obtained  an  Order  for  liberty  to  is- 
sue a  new  fiat.  On  the  28d  of  May, 
another  creditor  applied  for  a  fiat, 
which  was  refused  at  the  office,  on 
the  ground  of  the  Order  of  the  1 9tli 
of  May. — Held,  that  this  Special  Or- 
der, not  having  been  acted  on  before 
the   twenty-eight  days  expired   for 
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opening  the  first  fiat,  the  second 
creditor  was  entitled  to  his  fiat,  with 
costs.     In  re  Scott,  2Deac.  406. 

(  When  renewed.) 
Where  three  of  the  Commissioners 
were  dead,  the  Court,  on  the  appli- 
cation of  the  bankrupt,  made  an 
Order  on  the  petitioning  creditor  to 
renew  the  6at  within  a  fortnight; 
and  in  case  of  his  default,  then  that 
the  bankrupt  might  renew  the  fiat  in 
the  name  of  the  petitioning  creditor. 
Ex  parte  Bristowt  re  Bristow,  2  Deac. 
334. 

(Annulling,) 

See  Annulling  Fiat. 

FIXTURES. 

The  bankrupt  held  the  lease  of  a 
paper  mill,  with  the  use  of  certain 
machinery  and  fixtures,  which  were 
to  be  delivered  up  to  the  lessor  at 
the  end  of  the  term,  subject  to  a  pro- 
viso, that  an  allowance  was  to  be 
made  to  or  by  the  bankrupt,  accord- 
ing to  their  improved  or  diminished 
value ;  and  there  was  a  proviso  to 
restrain  him  from  assigning,  without 
the  licence  of  the  lessor.  The  bank- 
rupt, afVer  making  some  additions  to 
the  fixtures,  assigned  them,  but  not 
the  mill,  to  the  petitioners,  by  way 
of  mortgage  for  securing  a  sum  of 
money ;  and  the  assignees  under  the 
fiat  sold  the  bankrupt's  interest  in 
the  mill  and  the  fixtures  for  the  resi- 
due of  the  term. — Held,  that  the  as- 
signees were  bound  to  account  to  the 


mortgagees  for  the  value  of  the  bank- 
rupt's interest  in  the  fixtures.  Ex 
parte  Spicer,  re  Allnutt,  2  Deac.  335. 

FOREIGN  CONTRACT. 

See  Contract. 

FOREIGN  CREDITOR. 
On  a  petition  to  annul,  with  con- 
sent of  creditors,  where  two  of  the 
creditors  lived  in  Ireland,  the  Court 
permitted  an  affidavit  of  seeing  them 
sign  the  consent, — which  was  sworn 
before  a  Master  of  the  Irish  Court 
of  Chancery,  and  attested  by  a  notary 
public, — to  be  received  as  evidence 
of  the  consent.  Ex  parte  Greer,  re 
Greer,  2  Deac.  340. 

FORFEITURE. 

Semble,  that  a  proviso  to  make 
void  a  lease,  on  assignment  by  the 
lessee,  does  not  apply  to  a  mere  de- 
posit of  it  by  way  of  equitable  mort- 
gage. Ex  parte  Cocks,  re  Hand,  2 
Deac.  14. 

FRAUDULENT  PREFERENCE. 
And  see  Payment. 
Where  it  appears  on  the  face  of 
the  petition  of  an  equitable  mortga- 
gee, that  the  deposit  of  the  deeds 
took  place  only  nine  days  before  the 
issuing  of  the  6at,  and  there  is  no- 
thing to  rebut  the  presumption  of 
fraudulent  preference,  the  Court  will 
not  make  the  usual  order ;  but  will 
direct  the  property  to  be  sold,  and 
the  proceeds  paid  into  Court,  subject 
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to^further  Order.     Ex  parte  Aini' 
XDorth,  re  Walker,  2  Deac.  563. 

A  banking  firm  was  in  insolvent 
circumstances,  and  about  to  stop 
payment.  A.,  a  partner  in  the  firm, 
informed  B.  of  the  fact,  in  order  that 
the  private  balance  of  C,  B.*s  father, 
might  be  drawn  out  of  the  bank ; 
but  desired  him  not  to  let  it  be 
known  to  Z).  (a  shareholder  in  an  in- 
surance company,  which  also  had  an 
account  with  the  bank)  as  he,  A., 
did  not  wish  the  directors  to  know 
it.  C's  private  balance  was  in  con- 
sequence drawn  out  the  next  day. 
On  the  evening  of  that  day  A.  in- 
formed C.  of  the  state  of  the  house. 
C,  being  a  managing  director  of  the 
insurance  company,  took  measures 
by  which  the  company's  account  was 
drawn  out  by  a  cheque  upon  the 
bank.  Two  days  afterwards  the 
house  stopped. — Held,  that  this  was 
not  a  fraudulent  preference  of  the  in- 
surance company,  but  nothing  more 
than  an  ordinary  payment  on  a  bank- 
er's cheque.  Belcher  v.  Jonetf  2 
Mees.  &  W.  258. 

FURTHER  DIRECTIONS. 

See  Petition. 

GAMING. 

Where  the  steward  of  a  coursing 
club,  who  had  collected  subscriptions 
and  other  contributions  from  the 
members,  which  he  was  bound  to 
hand  over  to  the  treasurer,  became 
bankrupt : — Held,  that  the  treasurer 
might  prove  for  the  amount,    not- 


withstanding one  of  the  purposes,  to 
which  the  fund  was  to  be  applied, 
was  to  provide  stakes  for  running 
matches  with  greyhounds;  and  that 
this  afforded  no  objection  to  the 
proof,  under  the  statutes  for  the  pre- 
vention of  gaming.  Ex  parte  King^ 
re  WatkxM,  2  Deac.  23. 

HABEAS  CORPUS. 
And  see  Commitment. 
A  bankrupt  detained  in  the  Fleet 
prison  in  several  actions,  not  answer- 
ing to  the  satisfaction  of  the  Com- 
missioners certain  questions  which 
they  had  put  to  him,  they  issued 
their  warrant  addressed  "  to  the 
keeper  of  Newgate,  or  whom  else  it 
might  concern,"  authorizing  the  de- 
tention of  the  bankrupt,  until  he 
should  make  answer  to  their  satis- 
faction. This  warrant  was  delivered 
to  the  warden  of  the  Fleet.  To  a 
writ  of  habeas  corpus,  issued  at  the 
instance  of  the  bankrupt,  the  warden 
returned  that  he  held  him  by  virtue 
of  the  detainers  in  the  civil  suits; 
and  added,  that  on  a  certain  day  the 
above  warrant  was  left  with  him. — 
Held,  that  the  warrant  not  being  the 
cause  of  the  bankrupt's  detainer  in 
the  Fleet,  it  was  not  necessary  to  set 
it  forth  in  the  return ;  and  that,  un- 
der the  circumstances,  the  Court 
could  not  inquire  into  the  validity  of 
the  warrant.  In  re  Garcia,  S  Scott, 
662;  S.  C.  S  Bing.  N.  C.  299. 

IMPERTINENCE. 
A  reference  for  scandal  and  im- 
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pertinence  is  not  of  course,  where  the 
party  moving  has  previously,  for  his 
own  accommodation,  obtained  leave 
for  the  petition  to  stand  over.  Ex 
parte  Knight^  re  Watldns,  2  Deac.  75. 

IMPOUNDING  DOCUMENTS. 

The  Court  will  not  order  a  bill  of 
exchange  to  be  impoundedv  unless 
there  is  a  criminal  charge  against  any 
of  the  parties  to  it.  Ex  parte  Patzc' 
ker,  re  Patzeker,  2  Deac.  469. 

INROLMENT. 

See  Certificate. 

INSOLVENT. 

And  see  Stoppage  in  Transitu. 

A  creditor,  whose  debt  is  inserted 
by  his  debtor  in  his  schedule  on  tak- 
ing the  benefit  of  the  Insolvent  Act, 
may  prove  for  the  balance  due  to 
him,  under  a  subsequent  fiat  in  bank- 
ruptcy issued  against  his  debtor^  and 
is  entitled  to  receive  dividends,  pari 
passut  with  the  other  creditors  of  the 
bankrupt,  without  any  reference  to 
the  sources  from  which  the  whole  di- 
visible fund  is  derived.  Ex  parte 
Fenxoick,  re  Bender,  2  Deac.  27. 

A  petition  to  tax  the  bill  of  a  soli- 
citor who  has  taken  the  benefit  of  the 
Insolvent  Act,  must  be  served  upon 
him,  and  not  upon  the  insolvent's  as- 
signee. Ex  parte  Simpson,  re  Terry, 
2  Deac.  400. 

M.,  owing  404/.  to  T.,  became 
bankrupt.  Defendant  advanced  105/. 
to  T,,  who  was  then  solvent,  on  a 
bond  fide  verbal  agreement  that  he 


should  be  repaid  out  of  the  debt  from 
M,  to  T.,  and  the  dividends  thereon ; 
and  A,,  the  solicitor  to  M,*a  commis- 
sion, was  privy  to  the  bargain ;  but 
it  did  not  appear  that  A,  acted  for 
Af.'s  assignees  in  the  transaction,  or 
communicated  it  to  them,  or  that 
they  knew  of  it  till  af^er  T.  was 
taken  in  execution  on  a  judgment  re- 
covered against  her  in  an  action 
commenced  more  than  three  months 
after  the  time  of  the  agreement. 
Within  three  months  before  the  ar- 
rest, and  before  the  verdict  in  the 
action,  but  after  its  commencement, 
T.  gave  the  defendant  a  written  or- 
der on  M,*8  assignees  to  pay  the  105/. 
to  the  defendant.  After  the  verdict, 
but  before  the  arrest,  T,  assigned  in 
writing  to  the  defendant  the  debt 
due  to  her  from  M,,  and  the  divi- 
dends ;  and  on  the  same  day  T.,  for 
the  first  time,  proved  her  debt  against 
M.*s  estate.  The  dividends  amount- 
ed to  80/.,  which  defendant  received 
from  Af.'s  assignees.  Afterwards  T» 
was  discharged  by  the  Insolvent 
Court,  and  her  assignee  sued  the  de- 
fendant for  money  had  and  received* 

Held,  1st,  That  the  transfer  to  the 
defendant  of  the  right  to  part  of  the 
debt  due  from  M.  to  T.  was  not  void, 
under  7  Geo,  4.  c.  57.  s.  32.,  the 
bondjide  verbal  agreement  being  suf- 
ficient to  pass  it,  and  the  assent  of 
M,  or  his  assignees  not  being  neces- 
sary to  give  the  defendant  an  equit- 
able title. 

2nd.  That  the  legal  property  in 
such  part  of  the  debt  was  not  in  the 
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plaintiff,  the  defendant  being  equit- 
ably entitled  to  that  specific  part  at 
the  time  of  the  imprisonment,  al- 
though a  contingent  residue  of  the 
whole  debt  might  ultimately  come  to 
the  plaintiff. 

dd.  That  the  whole  debt  was  not 
in  the  disposition  of  the  insolvent, 
under  stat.  7  Geo,  4.  c.  57.  s.  dO., 
the  knowledge  of  j1,  being  tanta- 
mount to  the  knowledge  of  MJi  as- 
signees. TMitt  V.  George,  5  Adol. 
&  E.  107. 

Peijury  cannot  be  assigned  upon 
an  affidavit  sworn  in  the  Insolvent 
Debtors'  Court  by  an  insolvent,  re- 
specting the  state  of  his  property  and 
his  expenditure,  for  the  purpose  of 
obtaining  an  extended  time  to  peti- 
tion under  sect.  1 0.  of  stat.  7  Geo,  4. 
c.  57.f  without  proving  that  the 
Court,  by  its  practice,  requires  such 
an  affidavit.  Bex  v.  Koops,  6  Adol. 
&  E.  198. 

And  such  proof  is  not  established 
by  an  officer  of  the  Court  producing 
printed  rules  purporting  to  be  Rules 
of  the  Court,  which  he  has  obtained 
from  the  clerk  of  the  rules,  and  is  in 
the  habit  of  delivering  them  out  as 
Rules  of  the  Court,  but  which  are  not 
otherwise  shown  to  be  sanctioned  by 
the  Court ;  tlie  officer  professing  to 
have  no  knowledge  of  the  practice, 
except  from  such  printed  rules.  Ilnd, 

INTEREST. 
When  a  sum  of  money  is  set  apart 
by  the  assignees,  under  the  1  &  2 
Will.  4.  c.  56.  8.  31.,  to  meet  an  ex- 


pected dividend  on  a  disputed  debt, 
the  creditor  is  not  entitled  to  interest, 
on  substantiating  his  proof.  Ex  parte 
Jamieion,  re  Mitchell,  2  Deac.  6. 

I  O  U. 

See  Petitioning  Creditor's  Debt. 

IRELAND. 

See  Foreign  Creditor. 

JOINT  CREDITORS. 
A  creditor  proved  against  the  joint 
estate  the  amount  of  six  several  bills 
of  exchange,  all  jointly  accepted  by 
the  two  bankrupts,  for  which  he 
stated  in  his  proof  he  held  no  secu- 
rity, except  an  assignment  from  one 
of  the  bankrupts  to  a  trustee  for  the 
creditor  of  a  separate  debt.  After 
the  proof  was  made,  the  trustee  re- 
ceived the  amount  of  this  debt. — 
Held,  that  the  joint  creditors  had  no 
right  to  insist  on  the  appropriation 
of  the  money  received  by  the  trustee 
towards  the  payment  of  any  parti- 
cular bills,  for  the  purpose  of  re- 
ducing the  proof  against  the  joint 
estate.  Ex  parte  Groom,  re  Wyalt 
and  Thompson,  ft  Deac.  265. 

JOINT  ESTATE. 
See  Proof. 

JOINT  STOCK  COMPANY. 

The  purchase  of  shares  in  a  Joint 
Stock  Banking  Company  will  not  ne- 
cessarily constitute  a  trading  within 
the  bankrupt  law;   if  the  object  of 
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the  party  in  buying  them  was  to  be 
made  a  bankrupt,  and  he  had  no 
bond  ^de  intention  of  following  the 
business  of  a  banker  for  profit. 
Ex  parte  Brundrett,  2  Deac.  219. 

A  deposit  had  been  made  by  the 
bankrupt  of  certain  certificates  of 
shares  in  a  Gas  Company,  for  secur- 
ing the  payment  of  a  debt ;  but  no 
notice  was  given  to  the  Company, 
nor  any  transfer  made  of  the  shares 
in  their  books.  The  Company  was 
not  established  under  an  act  of  par- 
liament, but  under  a  deed  executed 
between  the  original  shareholders, 
which  declared  that  all  property 
should  be  considered  as  personal 
estate;  although  part  of  the  property 
possessed  by  the  Company  consisted, 
in  fact,  of  a  copyhold  estate. — Heldf 
that  the  shares  must  be  considered 
as  personal  property,  and  in  the  re- 
puted ownership  of  the  bankrupt, 
and  that  they  consequently  passed  to 
his  assignees.  Ex  parte  Vallance,  re 
Lashmar^  S  Deac.  354. 

A  bill  in  equity  by  a  shareholder  in 
a  Joint  Stock  Company  against  the  di- 
rectors, charging  them  with  fraud,  &c. 
needs  not  pray  a  dissolution  of  the  part- 
nership, nor  needs  it  make  the  other 
shareholders,  nor  the  assignees  of  a 
bankrupt  director,  parties.  Walbum 
V.  IngUby^  1  Coop.  Sel.  Cas.  270. 

JUDGMENT. 

The  Commissioners  are  not  es- 
topped by  a  judgment  from  an  in- 
quiry into  the  validity  of  the  debt  of 


the  judgment   creditor.      Ex  parte 
Marson^  re  Rtdsdale,  2  Deac.  245. 

JURISDICTION. 

A  proof  was  expunged  by  one  of 
the  London  Commissioners,  on  the 
ground  that  the  creditor  had  falsely 
deposed  that  he  held  no  security  for 
his  debt ;  upon  which  it  was  referred 
to  the  Commissioner,  to  inquire  what 
security  the  creditor  held  for  his 
debt,  and  whether  any  such  security 
amounted  to  a  fraudulent  prefer- 
ence; and  that  the  proof  should  be 
restored  for  the  balance  of  the  debt, 
deducting  such  security :  —  Qucere^ 
whether  the  Court  of  Review  has  not 
jurisdiction  to  make  such  an  Order? 
Ex  parte  Bolfe,  re  Ridge^  2  Deac. 
421. 

The  Court  of  Review  has  no  juris- 
diction to  order  the  executor  of  a 
deceased  solicitor  to  pay  the  costs  of 
taxing  the  solicitor's  bill,  nor  to 
order  the  executor  to  refund  a 
balance  found  due  from  the  deceased 
solicitor,  if  the  executor  does  not 
admit  assets.  Ex  parte  Spackman^  re 
Phillips,  S  Mont.  &  A.  135. 

And  quctret  if  assets  are  admitted. 
Ibid. 

LEASE. 

After  an  order  had  been  made  that 
the  assignees  should  deliver  up  the 
possession  of  the  premises  to  the  pe- 
titioner, under  the  6  Geo,  4.  c.  16.  s. 
75,,  the  petitioner  claimed  to  prove 
for  the  use  and  occupation  of  the 
premises  by  the  bankrupt  up  to  the 
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time  of  hig  bankruptcy,  for  the 
amount  of  the  dilapidations,  and  for 
ground  rent  paid  by  the  petitioner 
during  the  occupation  by  the  bank- 
rupt.— Held,  that  the  previous  Order 
made  did  not  expend  the  jurisdiction 
of  the  Court  given  by  the  75th  sec- 
tion ;  and  that  although  the  Commis- 
sioner was  justified  in  rejecting  the 
proof,  as  being  for  unliquidated  da- 
TotigCBt  yet  that  the  Court  had  autho- 
rity to  make  such  further  Order  as 
the  justice  and  equity  of  the  case  re- 
quired. An  inquiry  was  therefore 
directed,  as  to  what  sums  the  peti- 
tioner was  entitled  to  receive  from 
the  bankrupt,  in  respect  of  the  use 
and  occupation,  the  dilapidations,  and 
the  ground  rent;  with  a  view  to 
proof  being  made  for  the  amount  un- 
der the  fiat.  Ex  parte  Benecke,  re 
Pearson,  2  Deac.  46. 

Upon  a  petition  that  the  assignees 
may  elect  whether  they  will  accept 
or  reject  a  lease,  and  the  assignees 
elect  to  reject  it, — if  there  is  some 
reason  to  suspect  that  the  lease  is 
void^  and  that  the  landlord  had  no 
title  to  grant  it,  the  Court  will  not 
order  the  assignees  to  deliver  up 
possession  of  the  premises,  but  merely 
to  deliver  up  the  lease.  Ex  ftarte 
WiUiams,  re  Hobling,  2  Deac.  330. 

Semble,  that  a  proviso  to  make 
void  a  lease,  on  assignment  by  the 
lessee,  does  not  apply  to  a  mere  de- 
posit of  it  by  way  of  equitable  mort- 
gage. Ex  parte  Cocks,  re  Hand,  2 
Deac.  14. 


LEX  LOCI  CONTRACTUS. 

See  Contract. 

LIEN. 

And  see  Equitable  Mortgage — 
Factor. 
A,  and  B,  being  partners,  A.  re- 
tired, and  assigned  all  the  partner- 
ship realty  and  personalty  to  B.,  wlio 
was  to  pay  the  partnership  debts, 
especially  a  trust  debt  of  2000/. 
Afterwards  A,  conveyed  to  B.  other 
real  estates  and  mortgages,  bis  sepa- 
rate property,  to  insure  payment  of 
the  2000/.,  but  which  was  in  fact 
never  paid  by  B.  A,  died,  and  B, 
filed  a  bill  against  A.*8  representa- 
tives for  an  account,  under  which  it 
was  arranged,  that  the  sum  due  to  B. 
should  be  taken  at  3000/.,  and  a  certain 
conveyance  executed.  The  3000/. 
was  paid,  and  the  conveyance  exe- 
cuted. B,  became  bankrupt;  and 
the  parties  entitled  to  the  fOOO/. 
filed  a  bill  against  the  representatives 
of  A,  for  the  2000/. ;  and  the  repre- 
sentatives now  claimed  a  lien  on  the 
partnership  assets,  and  AJ's  separate 
property  which  had  been  conveyed 
by  him  to  B,,  to  the  extent  of  the 
20001. -^  Held,  that  no  such  lien 
existed.  Ex  parte  Russell,  re  James, 
3  Mont.  &  A.  192. 

LIMITATIONS,  STATUTE  OF. 
Where  a  party  obtains  the  posses- 
sion of,  and  dominion  over  trust  pro- 
perty, knowing  it  to  be  so,  he  is  re- 
sponsible to  the  cestui  que  trusts,  in 
the  same  manner  as  if  he  had  been 
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duly  appointed  trustee;  and  con- 
sequently the  cestui  que  trusts  may 
prove  for  the  amount  under  a  fiat 
issued  against  him,  without  being 
barred  by  the  Statute  of  Limitations. 
Ex  parte  Gowers,  re  Seaber,  2  Deac. 
t07. 

The  Statute  of  Limitations  applies 
to  a  demand  for  a  dividend.  Ex 
parte  Clarluon^  3  Mont.  &  A.  154. 

But  in  a  former  case  decided  by 
the  Court  of  Review,  it  was  held, 
that  the  statute  was  no  bar.  Ex 
parte  Healej/,  re  Norris,  1  Deac.  &  C. 
d61. 

LIVERY-STABLE  KEEPER. 

Semble,  that  a  livery-stable  keeper 
18  not,  eo  nomine,  a  trader  within  the 
bankrupt  law.  Ex  parte  Lewis,  re 
Chifney,  2  Deac.  318. 

LORD  CHANCELLOR. 

The  Lord  Chancellor  will  not  hear 
an  original  petition  to  annul  a  fiat, 
unless  some  special  grounds  are 
shown  for  applying  to  him,  instead  of 
the  Court  of  Review.  Ex  parte  Brit- 
tarn,  3  Mont.  &  A.  S25. 

Although  the  Lord  Chancellor  has 
power  to  direct  that  an  appeal  to 
him  shall  be  otherwise  than  by  spe- 
cial case,  yet  he  has  no  authority, 
with  reference  to  the  settlement  of 
such  special  case.     Ibid. 

MARRIAGE  SETTLEMENT. 

One  of  two  partners,  previous  to 
his  intended  marriage,  withdraws 
1000/.  from   the  partnership  funds, 


which  he  presents  to  his  intended 
wife,  and  he  afterwards  withdraws 
loOO/.  more,  to  assist  in  forming  a 
provision  for  her  and  the  children 
of  the  marriage,  the  trusts  of  which 
are  declared  by  an  ante-nuptial  set- 
tlement. The  trustees,  in  the  exer- 
cise of  a  power  given  them  by  the 
settlement,  lend  these  two  sums  to 
the  partnership,  and  take  the  joint 
bond  of  the  two  partners  to  secure 
the  repayment. — Held,  that  the  trus- 
tees might  prove  against  the  joint 
estate  for  the  amount  secured  by  the 
bond ;  and  that  the  dividends  should 
accumulate,  until  the  principal  sum 
was  realized.  Ex  parte  Crofts,  re 
Last,  2  Deac.  102. 

By  the  bankrupt's  ante-nuptial  set- 
tlement, certain  property  of  his  in- 
tended wife  was  assigned  to  trustees, 
upon  trust  for  her  sole  and  separate 
use  during  their  joint  lives,  and 
afterwards  for  the  survivor  during 
his  or  her  life,  with  remainder  for 
the  children  of  the  marriage;  and 
the  bankrupt  covenanted  with  the 
trustees,  that  he  would  pay  to  them 
6000/.,  to  be  invested  upon  the  same 
trusts,  and  assigned  to  them  a  re- 
versionary interest  in  stock,  as  a  se- 
curity for  the  payment  of  this  sum. 
Default  was  made  by  him  before  his 
bankruptcy,  and  the  trustees  sold  his 
reversionary  interest,  which  realized 
3900/.,  leaving  2100/.  of  the  fund 
unpaid. — Held,  upon  the  petition  of 
the  surviving  trustee  and  the^ce#/iit 
que  trusts,  that  the  bankrupt's  contin- 
gent   reversionary    interest   in    the 
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several  trust  funds  should  be  sold,  to 
make  good  the  balance  so  remaining 
unpaid;  and  that  the  trustee  might 
prove  for  the  residue.  Ex  parte 
Gonne,  re  Marsh,  2  Deac.  278. 

By  an  ante-nuptial  settlement,  the 
intended  wife  assigned  a  debt  due 
to  her  from  A,,  and  another  debt  due 
to  her  from  B,,  to  A.  and  B,,  upon 
trust  to  invest  the  same,  and  stand 
possessed  thereof  upon  the  (rusts  of 
the  settlement.  Neither  of  the  debts 
was  invested;  but  A,  and  B.  con- 
tinued to  pay  interest  on  their  re- 
spective debts  to  the  cestui  que  trusts. 
B.  became  bankrupt.  —  Held,  that 
proof  could  only  be  made  by  the 
cestui  que  trusts  for  the  amount  of 
the  debt  due  from  B.  Ex  parte 
H^oodward,  re  Turner,  2  Deac.  401. 

A  trader,  in  consideration  of  his 
intended  wife's  fortune,  gives  a  bond 
to  trustees  before  his  marriage  for 
2000/.,  conditioned  to  pay  that  sum 
to  them  "in  case  he  should  become 
bankrupt,  or  insolvent,  or  otherwise,'' 
or  in  case  his  wife  should  survive 
him ;  and  being  pressed  by  the  trus- 
tees before  his  bankruptcy  for  the 
payment  of  the  2000/.,  he  gives  them 
a  promissory  note  for  that  sum  pay- 
able on  demand  :  —  Held,  that  the 
trustees  might  prove  for  the  whole 
amount  of  the  2000/.  Ex  parte 
Wright,  re  BramhaU,  2  Deac.  551. 

MEETINGS    OF   COMMIS- 
SIONERS. 
If  the  quorum  Commissioners  are 
absent,  the  Court  will  order  the  third 


meeting  to  be  adjourned.  Ex  parte 
Williams,  re  Gibson,  $  Mont.  &  A» 
154. 

MEMBER  OF  PARLIAMENT. 
An  Order  was  made  on  a  member 
of  parliament  to  pay  a  sum  of  money 
on  or  before  a  certain  day ;  and  de- 
fault was  made  by  him  in  obedience 
to  such  order.  Quaere,  whether  the 
Court  of  Review  can  issue  a  distrin- 
gas to  enforce  obedience  to  it.  Ex 
parte  Grimmood,  re  Harvey,  2  Deac. 
465. 

MISDESCRIPTION. 

The  bankrupt  was  described  in 
the  fiat,  as  '*  of  Heafield  in  the 
county  of  Derby,"  the  place  being 
spelt  indiscriminately  Heafield  and 
Hayfield: — Held,  that  this  was  not  a 
misdescription.  Ex  parte  Magee,  re 
Slack,  2  Deac.  558. 

The  bankrupt  resided  at  Heafield, 
where  he  carried  on  his  business  of  a 
paper-manufacturer,  but  he  had  also 
a  warehouse  at  Sheffield  for  the  pur- 
pose of  selling  part  of  the  paper  be 
manufactured: — Held,  also,  that  the 
omission  of  Sheffield  in  the  descrip- 
tion of  the  bankrupt  was  not  of  suffi- 
cient importance  to  warrant  an  ap- 
plication to  annul  the  fiat;  it  not 
being  shown  that  any  creditor  was 
misled  by  the  omission.    Ibid. 

MORTGAGE. 
Where    there  are   several   mort- 
gages to  the  same  mortgagee  for  dis- 
tinct debts,  the  proceeds  of  the  sale 
of  each  estate  must  be  applied  solely 
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to  the  particular  debt  charged  on 
that  estate  ;  and  the  surplus  of  the 
funds  of  one  estate  cannot  be  applied 
to  make  good  the  deficiency  of  ano- 
ther estate.  Ex  parte  Bignoid,  re 
Newton,  2  Deac.  6(5. 

The  bankrupt  held  the  lease  of  a 
paper-mill,  with  the  use  of  certain 
machinery  and  fixtures,  which  were 
to  be  delivered  up  to  the  lessor  at 
the  end  of  the  term,  subject  to  a 
proviso  that  an  allowance  was  to  be 
made  to  or  by  the  bankrupt,  accord- 
ing to  their  improved  or  diminished 
value;  and  there  was  a  proviso  to 
restrain  him  from  assigning,  without 
the  license  of  the  lessor.  The  bank- 
rupt, after  making  some  additions  to 
the  fixtures,  assigned  them,  but  not 
the  mill,  to  the  petitioners,  by  way 
of  mortgage  for  securing  a  sum  of 
money  ;  and  the  assignees  under  the 
fiat  sold  the  bankrupt's  interest  in 
the  mill  and  the  fixtures  for  the  re- 
mainder of  the  term. — Held,  that  the 
assignees  were  bound  to  account  to 
the  mortgagees  for  the  value  of  the 
bankrupt's  interest  in  the  fixtures. 
Ex  parte  Spicer,  re  Allnutt,  2  Deac. 
335. 

The  assignees  of  a  bankrupt  can- 
not, under  sect.  70  of  6  Geo.  4.  c. 
16.,  acquire  the  legal  estate  in  pre- 
mises mortgaged  by  the  bankrupt, 
after  the  day  of  payment  mentioned 
in  the  condition  is  passed,  by  making 
a  tender  to  the  mortgagee  of  the 
mortgage  money  and  interest.  Dunn 
V.  Massey,  1  Nev.  &  P.  578. 

VOL.  II. 


A  mortgagor,  who  has  become 
bankrupt,  is  not  a  necessary  party  to 
a  suit  by  a  mortgagee,  praying  for  a 
sale  of  the  property  mortgaged.  JEer- 
rkk  V.  Sqffary,  7  Simons,  317. 

MOTION. 
A  party  served  with  a  notice  of 
motion,  which  is  of  course,  is  entitled 
to  the  costs  of  his  appearance.  Ex 
parte  Grimwood,  re  Harvey ,  2  Deac. 
465. 

MULTIFARIOUSNESS. 

See  Petition. 

MUTUAL  CREDIT. 

And  see  Set-off. 

Assumpsit  by  the  assignees  of  one 
S.  a  bankrupt,  for  money  bad  and 
received  to  the  use  of  the  assignees 
since  the  bankruptcy.  Plea,  that 
before  the  bankruptcy,  and  before 
notice  of  any  act  of  bankruptcy,  the 
defendant  gave  credit  to  the  bank- 
rupt to  the  amount  of  56/.,  by  in- 
dorsing for  his  accommodation,  and 
without  consideration,  a  bill  of  ex- 
change for  that  amount  drawn  by 
him,  and  payable  to  the  bankrupt's 
order,  and  that  such  credit  was  of 
a  nature  extremely  likely  to  end  in 
a  debt.  The  plea  then  alleged,  that 
the  amount  of  the  bill  was  paid  by 
the  defendant  on  its  dishonour,  afler 
the  bankruptcy,  but  before  the  com- 
mencement of  the  action,  and  the 
bankrupt  thereupon  became  indebted 
to  the  defendant;  that  before  the 
bankruptcy  S.  drew  a  bill  of  ex- 
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change  on  the  Chesterfield  Bank,  and 
delivered  it  to  the  defendant,  by  way 
of  loan,  that  he  might  raise  the 
amount,  and  thereby  gave  credit  to 
the  defendant  to  that  amount;  and 
that  afterwards,  befbre  the  bank- 
ruptcy, the  defendant  obtained  the 
amount  of  the  said  bill  from  the 
Chesterfield  Bank ;  and  that  he  was 
ready  and  willing  to  set  off  the  two 
sums  against  each  other.  Replica- 
tion, that  the  defendant  did  not  give 
credit  to  S,,  and  that  S.  did  not  give 
credit  to  the  defendant,  and  that  S. 
was  not  nor  is  indebted  to  the  de- 
fendant modo  et  forma. — Held^  that 
the  plea  showed  such  a  giving  of 
credit  to  the  bankrupt,  within  the 
statute  6  Geo.  4.  c.  16.  s.  50.,  as 
might  be  the  subject  of  set-off  in  an 
action  brought  by  his  assignees. 
Hulme  V.  Muggiest ob^  d  Mees.  &  W. 
80. 

SembUt  that  the  replication  was 
bad  for  duplicity,  as  putting  in  issue 
not  only  the  amount  of  the  credits 
&c.,  but  also  the  nature  of  the  mutual 
claims.     Ibid. 

NEW  FIAT. 
See  Fiat. 

NOTICE  OF  ACT  OF  BANK- 
RUPTCY. 

(Efect  of.) 

An  acceptance  given  by  a  solvent 

partner,  after  an  act  of  bankruptcy 

committed    by   his    copartner,    to   a 

creditor  of  the  firm  having  notice  of 


that  act  of  bankruptcy,  is  proveable 
by  a  holder  without  such  notice, 
under  a  commission  of  bankrupt 
subsequently  issued  against  both  part- 
ners. Ex  parte  Robinson,  re  Houghton, 
1  Coop.  Sel.  Ca.  162.  6'.C.  3Deac. 
&  C.  376. 

NOTICE  TO  DISPUTE. 

Where  a  creditor  has  given  notice 
to  dispute  the  bankruptcy  in  a  pend- 
ing action  brought  against  him  by  the 
assignees,  he  cannot  afterwards  peti- 
tion against  them  in  their  character  of 
assignees.  Ex  parte  Hall,  re  Strutton, 
ft  Deac.  263. 

NOTICE  OF  MOTION. 
See  Motion. 

OFFICIAL  ASSIGNEE. 

An  ofBcial  assignee  who  appears 
separately  on  the  hearing  of  a  peti- 
tion, without  any  necessity  for  so 
doing,  must  pay  his  own  costs.  Ex 
parte  Hendrie,  re  Goodwin,  2  Deac. 
76. 

Where  the  creditors'  assignees  had 
contracted  to  sell  all  the  bankrupt's 
stock,  debts,  and  effects,  and  the  offi- 
cial assignee  was  not  a  party  to  the 
contract ;  the  Court  would  not  com- 
pel him  to  execute  a  deed  containing 
a  covenant  to  sue  for  the  recovery  of 
the  debts,  without  a  previous  re- 
ference to  the  Registrar  to  settle  the 
form  of  the  deed,  and  what  indem- 
nity he  was  entitled  to.  Ex  parte 
Young,  re  Dodd,  2  Deac.  240. 
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The  Court  will  not  sanction  an  ap- 
plication by  the  official  assignee  to 
reduce  a  proof,  unless  it  is  made  by 
desire  of  the  creditors,  or  by  the  di- 
rection of  the  Commissioners.  Ex 
parte  Groom^  re  Wyatt,  2  Deac.  265, 

ONUS  PROBANDI. 

On  a  petition  by  the  bankrupt  to 
annul  the  fiat,  for  want  of  a  good 
petitioning  creditor's  debt,  if  the 
bankrupt  swears  that  he  does  not 
owe  the  petitioning  creditor  100/., — 
this  is  a  sufficient  primd  facie  case  to 
throw  the  onus  of  proving  the  affir- 
mative on  the  petitioning  creditor. 
Ex  parte  Mcintosh,  re  M'Intosh,  2 
Deac.  S5. 

But  when  the  depositions  before 
the  Commissioner  warranted  the  ad- 
judication, and  the  petitioning  cre- 
ditor proved  the  existence  of  a  legal 
debt  due  to  him  from  the  bankrupt 
two  years  ago: — Held,  that  it  then 
lay  on  the  bankrupt  to  show  that  he 
had  discharged  any  portion  of  the 
debt.     Ibid. 

Where  a  security  is  given  to  a 
creditor  in  the  name  of  the  partner- 
ship firm,  for  the  separate  debt  of 
one  of  several  partners,  the  ont»  lies 
on  the  creditor  to  show  that  the  part- 
ner had  authority  to  give  him  the 
joint  security  of  the  firm.  Ex  parte 
Thorpe,  re  Wardley,  2  Deac.  16. 

OPENING  FIAT. 

Where  the  time  for  opening  a 
country  fiat  bad  expired,  in  conse- 


quence of  the  absence  of  the  quorum 
Commissioners,  a  new  fiat  was  or- 
dered, directed  to  other  Commis- 
sioners.    Re  Bartrvp,  2  Deac.  96. 

The  Court  will  not  extend  the  time 
for  opening  tlie  f^at,  on  the  mere  ground 
of  its  being  stated  that  the  witnesses  to 
prove  the  act  of  bankruptcy  were  on 
different  journies,  and  were  not  ex- 
pected to  return  home  before  the  time 
for  the  opening  would  expire ;  the  ap- 
plication not  being  made  until  the 
time  had  nearly  expired,  and  it  not  be- 
ing shown  when  one  of  the  witnesses 
set  out  on  his  journey.  Re  Kearsley^ 
2  Deac.  317. 

The  Court  will  not  extend  the  time 
for  opening  a  Bat,  either  on  the  ap- 
plication of  the  petitioning  creditor, 
or  the  bankrupt,  merely  because  the 
latter  is  negotiating  for  a  composition 
with  his  creditors.  Ex  parte  Stirk^ 
re  Stirk,  2  Deac.  328. 

ORDER  AND  DISPOSITION. 

See  Reputed  Ownership. 

See  also  Insolvent. 

PARLIAMENT. 
See  Member  of  Parliament. 

PARTNERS. 

Where  one  of  two  partners,  with- 
out the  knowledge  or  consent  of  his 
copartner,  accepted  bills  in  the  name 
of  the  partnership  firm,  and  deli- 
vered them  to  a  creditor,  in  satisfac- 
tion of  his  own  private  debt : — HeU 
that  the  bills  were   not  proveable 
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against  the  joint  estate.    Ex  parte 
Thorpe,  re  Wardley,  t  Deac.  16. 

And,  in  any  case,  where  a  security 
is  given  in  the  name  of  the  partner- 
ship firm  for  the  separate  debt  of 
one  of  several  partners,  the  onus  lies 
on  the  creditor  to  show,  that  the  part- 
ner had  authority  to  give  him  the 
joint  security  of  the  firm.     Ibid. 

One  of  two  partners,  previous  to 
his  marriage,  withdraws  1000/.  from 
the  partnership  funds,  which  he  pre- 
sents to  his  intended  wife ;  and  he 
afterwards  withdraws  1500/.  more, 
to  assist  in  forming  a  provision  for 
her  and  the  children  of  the  marriage ; 
the  trusts  of  which  are  declared  by 
an  ante-nuptial  settlement.  The  trus- 
tees, in  the  exercise  of  a  power  given 
them  by  the  settlement,  lend  these 
two  sums  to  the  partnership,  and  take 
the  joint  bond  of  the  two  partners, 
to  secure  the  repayment. — Held^ 
that  the  trustees  might  prove  against 
the  joint  estate  for  the  amount  se- 
cured by  the  bond;  and  that  the 
dividends  should  accumulate,  until 
the  principal  sum  was  realized.  Ex 
parte  Crofts,  re  Last,  2  Deac.  102. 

Where  one  of  two  partners  is  a 
bankrupt,  the  order  authorizing  the 
assignees  to  sue  in  their  own  names 
and  in  that  of  the  solvent  partner, 
under  the  6  Geo.  4.  c.  16.  s.  89., 
may  be  a  general  order  applicable  to 
all  actions  and  suits,  and  not  a  special 
order  for  each  action  or  suit.  Duln- 
tante  Sir  J.  Cross,  Ex  parte  Wilson, 
re  Bryant,  2  Deac.  387. 

A.  and  B.  dissolve  partnership,  A. 


retiring  from  the  concem»  and  B, 
continuing  the  business  under  another 
firm ;  on  which  occasion  A.  assigns 
his  moiety  of  the  partnership  effects 
to  B.,  who  agrees  to  indemnify  him 
against  the  partnership  debts.  At 
the  time  of  the  dissolution,  A.  and  jB. 
owed  a  joint  debt  of  1270/.  to  C, 
who  continued  to  deal  with  B.,  with- 
out any  rest  in  the  account,  until  B.'s 
bankruptcy. —  Heid^  that  this  sum 
could  not  be  proved  under  the  fiat 
against  B. ;  as  there  was  no  satis- 
factory evidence  that  there  was  no 
joint  estate,  nor  that  C.  had  accepted 
B.  as  his  separate  debtor.  Ex  parte 
Appleby,  re  Lvoersidge,  2  Deac.  482. 

A.,  B.  and  C,  being  in  partner- 
ship, borrow  1 0,000/.  of  their  bankers ; 
to  secure  the  repayment  of  which, 
with  interest,  B.  executes  a  mortgage 
of  a  freehold  estate,  and  C.  a  mon- 
gage  of  a  copyhold  estate.  B.*s  estate 
is  sold,  and  pays  off*  8690/.  of  the 
mortgage  debt ;  but  C.*8  estate  only 
pays  the  residue  of  the  debt  and  in- 
terest, amounting  to  1628/. — Held, 
that,  A.^s  estate  being  wholly  insol- 
vent, the  estate  of  B.  was  entitled  to 
be  recouped  from  the  estate  of  C,  to 
the  amount  of  the  difierence  between 
the  1628/.  and  the  half  of  the  mort- 
gage money  and  interest.  Ex  parte 
Ploxoden,  re  Bishton,  2  Deac.  456. 

A,  and  B.  being  partners,  A.  re- 
tired, and  assigned  all  the  partner- 
ship realty  and  personalty  to  jB.,  who 
was  to  pay  the  partnership  debts, 
especially  a  trust  debt  of  2000/.  Af- 
terwards A.  conveyed  to  B,   other 
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real  estates  and  mortgages,  his  se- 
parate property,  to  insure  payment  of 
the  2000/.,  but  which  was  never  paid 
by  J5.  A.  died,  and  B,  filed  a  bill 
against  ^.'s  representatives  for  an 
account,  under  which  it  was  arranged 
that  the  sum  due  to  B,  should  be 
taken  at  dOOO/.,  and  a  certain  con- 
veyance executed.  The  3000/.  was 
paid,  and  the  conveyance  executed. 
B,  became  bankrupt,  and  the  parties 
entitled  to  the  2000/.  filed  a  bill 
against  the  representatives  of  A»  for 
the  2000/.  The  representatives  now 
claimed  a  lien  on  the  partnership 
assets  and  the  separate  property  of 
A,,  so  conveyed  by  B.,  to  the  extent 
of  2000/. : — Held,  that  no  such  lien 
existed.  Ex  parte  Russell,  re  James, 
3  Mont.  &  A.  192. 

An  acceptance  given  by  a  solvent 
partner,  after  an  act  of  bankruptcy 
committed  by  his  copartner,  to  a 
creditor  of  the  firm  having  notice  of 
that  act  of  bankruptcy,  is  proveable 
by  a  holder  without  such  notice, 
under  a  commission  of  bankruptcy 
subsequently  issued  against  both 
partners.  Ex  parte  Robinson,  re 
Houghton,  1  Coop.  Sel.  Ca.  162; 
S.  C.  3  Deac.  &  C.  S7G. 

Distinction  to  be  found  in  some  of 
the  cases,  on  the  subject  of  acts  done 
subsequently  to  the  bankruptcy  of 
one  partner,  between  those  which 
pass  property,  and  those  which  render 
the  firm  liable.     Ibid. 

It  is  an  abuse  of  the  powers  of  the 
Great  Seal^  to  take  out  a  commission 
with  a  view  wholly  foreign  to  the 


object  of  the  bankrupt  laws.  A  com- 
mission was  therefore  superseded, 
which  had  been  taken  out  by  one 
partner  against  another,  with  the  sole 
view  of  dissolving  the  partnership. 
Ex  parte  Saunders,  re  Christie,  1  Coop. 
Sel.  Ca.  157 ;  S.  C.  2  Deac.  &  C. 
488. 

PAYMENT. 

And  see  Vravdvlevt  Preferehce. 

In  order  to  render  a  payment  to  a 
bankrupt  valid,  under  the  6  Geo.  4. 
c.  16.  s.  82.,  the  sale,  in  respect  of 
which  the  payment  is  made,  must  be 
a  bond  fide  sale  in  the  usual  course  of 
business.  Devas  v.  Venables,  4  Scott, 
123  ;  S.C.3  Bing.  N.  C.  400. 

A  delivery  of  goods  bond  fide  made 
in  part-payment  of  a  previous  debt, 
after  a  secret  act  of  bankruptcy  com- 
mitted by  the  debtor,  is  a  payment 
protected  by  the  82d  section  of  the 
6  Geo.  4.  c.  16.  Cannan  v.  JVood,  2 
Mees.  &  VV.  465. 

A  banking  firm  was  in  insolvent 
circumstances,  and  about  to  stop  pay- 
ment. A,,  a  partner  in  the  firm, 
informed  B.  of  the  fact,  in  order  that 
the  private  balance  of  C,  B.*s  father, 
might  be  drawn  out  of  the  bank  ;  but 
desired  him  not  to  let  it  be  known 
to  £>.,  (a  shareholder  in  an  insurance 
company,  which  also  had  an  account 
with  the  bank,)  as  he.  A.,  did  not 
wish  the  directors  to  know  it.  C.*s 
private  balance  was  in  consequence 
drawn  out  the  next  day.  On  the 
evening  of  that  day  A.  informed  C. 
of  the  state  of  the  house.     C,  being 
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a  managing  director  of  the  insurance 
company,  took  measures  by  which 
the  company's  account  was  drawn 
out  by  a  cheque  upon  the  bank. 
Two  days  afterwards  the  house 
stopped. — Hcldt  that  this  was  not  a 
fraudulent  preference  of  the  Insur- 
ance Company,  but  nothing  more 
than  an  ordinary  payment  on  a  bank- 
er's cheque.  Belcher  v.  Jone9, 2  Mees. 
&  W.  258. 

PERJURY. 

Perjury  cannot  be  assigned  upon 
an  affidavit  sworn  in  the  Insolvent 
Debtors'  Court  by  an  insolvent,  re- 
specting the  state  of  his  property 
and  his  expenditure,  for  the  purpose 
of  obtaining  an  extended  time  to 
petition  under  sect.  10  of  stat.  7 
Geo.  4.  c.  57. ;  without  proving  that 
the  Courts  by  its  practice,  requires 
such  an  affidavit.  Rex  v.  Koops,  6 
Adol.  &  E.  198. 

Such  proof  is  not  given,  by  an 
officer  of  the  Court  producing  printed 
rules  purporting  to  be  Rules  of  the 
Court,  which  he  has  obtained  from 
the  Clerk  of  the  Rules,  and  is  in  the 
habit  of  delivering  out  as  Rules  of 
the  Court,  but  which  are  not  other- 
wise shown  to  be  sanctioned  by  the 
Court ;  the  officer  professing  to  have 
no  knowledge  of  the  practice,  except 
from  such  printed  rules.    Ibid. 

PETITION. 

(For  Leave  to  Bid.) 
On  a  petition  for  leave  to  bid,  the 
petitioner  must  pay  the  costs  out  of 


his  own  pocket.    Ex  parte  EvanSt 
PopCf  2  Deac.  531. 


re 


(JBy  Assigneet.) 
What  should  be  stated  in  a  petition 
presented  by  assignees  to  be  allowed 
the  costs  of  a  prosecution  against  the 
bankrupt,  in  which  he  was  acquitted. 
Ex  parte  Cumming^  re  Caoanagh,  t 
Deac.  93. 

(When  Midtifarunu.) 
A  petition,  praying  that  the  assig- 
nees might  be  removed  for  miscon- 
duct, and  that  the  solicitor's  bill  may 
be  taxed,  is  multifarious ;  and  may 
either  be  dismissed  in  toto,  or  in  part, 
according  to  the  discretion  of  the 
Court.  Ex  parte  Knight,  re  WaikmSy 
2  Deac.  215. 

(Postponement  of  Hearing  of.) 
A  party  is  not  entitled  to  the  costs 
of  the  day,  on  the  postponement  of 
the  hearing  of  a  petition,  for  the  ac- 
commodation of  the  other  side,  if  no 
counsel  were  instructed  by  him  when 
the  application  for  the  postponement 
was  made.  Ex  parte  Hill,  re  Alex^ 
ander,  2  Deac.  239. 

Where  an  application  was  made 
that  a  bankrupt's  petition  might  stand 
over,  to  enable  the  other  side  to  file 
the  affidavits  in  opposition,  it  was  or- 
dered to  be  on  payment  of  full  costs 
of  the  day.  Ex  parte  Kent,  re  Kent, 
2  Deac.  287. 

An  application  for  a  petition  to 
stand  over  will  not  be  granted,  unless 
the  counsel  for  the  other  side  appears 
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and  consents.     Ex  parte  Brodie^  re 
Clarke,  2  Deac.  318. 

(  fi'here  Party  estopped  from  Peti- 
tioning,) 

Where  a  creditor  has  given  notice 
to  dispute  the  bankruptcy,  in  a  pend- 
ing action  brought  against  him  by  the 
assignees,  he  cannot  afterwards  peti- 
tion against  them,  in  their  character 
of  assignees.  Ex  parte  Halt,  re 
Strutton,  2  Deac.  26S. 

(7b  Annul.) 
See  Annulling  Fiat. 

(  To  Prove.) 
See  Proof. 

(JVhere  further  Directions  reserved  on,) 

When  a  petition  stands  over,  and 
further  directions  are  reserved,  the 
petitioner  may  have  the  petition  set 
down  again,  on  application  at  the  Re- 
gistrar's Office.  Ex  parte  Cooper, 
S  Mont.  &  A.  1. 

(Service  of.) 

A  witness  cannot  prove,  xivd  voce, 
the  service  of  a  petition,  without  pro- 
ducing an  examined  copy  of  it.  Ex 
parte  Bolton,  re  Johnson,  3  Mont.  & 
A.  246. 

PETITIONING  CREDITOR. 

(General  Rights  and  Liabilities.) 

Where  a  petitioning  creditor  ap- 
plies to  have  the  fiat  annulled,  be- 
cause he  is  unable  to  prove  an  act  of 
bankruptcy,  he  must  file  an  affidavit, 


that  the  fiat  was  issued  bond  fide,  and 
that  the  application  is  made  without 
any  compromise  with  the  bankrupt. 
Be  Catchpole,  2  Deac.  98. 

Where  the  petitioning  creditor  had 
negotiated  a  bill  of  exchange  which 
had  been  indorsed  to  him  by  the 
bankrupt,  and  had  not  got  it  back  in 
his  possession  when  he  made  the  affi- 
davit for  the  docket,  stating  that  the 
bankrupt  was  indebted  to  him  in  the 
sum  of  100/.  and  upwards  for  money 
lent ;  and  this  bill  was  the  only  evi- 
dence of  the  debt ; — the  Court  or- 
dered  the  fiat  to  be  annulled,  at  the 
costs  of  the  petitioning  creditor.  Et 
parte  Patzeker,  re  Patzeker,  2  Deac. 
469. 

(  Taxation  of  his  Costs.) 

Where  law  charges  were  incurred 
by  the  petitioning  creditor  previous 
to  the  commission,  and  the  assignees 
afterwards  derived  a  benefit  from  the 
proceedings  in  which  they  were  in- 
curred:— Held,  that  they  might  be 
allowed  to  the  assignees,  under  **  just 
allowances."  Ex  parte  Hadfield^  re 
Barrow  and  Geddes,  2  Deac.  115. 

(Forfeiture  of  his  Debt.) 

A  banking  company  at  Manchester, 
who,  by  their  agent  at  Chester,  had 
various  pecuniary  dealings  with  the 
bankrupt,  strike  a  docket  against  him 
on  the  2nd  May,  without  the  know- 
ledge of  the  agent,  who  receives  100/. 
from  the  bankrupt  on  the  5  th  May, 
the  very  day  when  the  fiat  issued,  in 
pursuance  of  a  previous  engagement 
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of  the  bankrupt,  and  in  part  repay- 
ment of  a  loan  of  money  made  a  few 
days  before  by  the  agent  to  the  bank- 
rupt. The  payment  is  regularly  en- 
tered in  the  banker's  pass-book,  which 
was  made  up  and  balanced  on  the 
18th  May,  and  delivered  to  the  as- 
signees. Held^  that  the  case  did  not 
come  within  the  8th  section  of  6  Geo. 
4.  c.  16.,  as  there  was  no  evidence  of 
fraud  or  concealment  on  the  part  of 
the  petitioning  creditor ;  who  having 
offered  to  refund  the  100/.  to  the  as- 
signees, a  petition  of  the  assignees, 
calling  for  the  forfeiture  of  the  debt 
of  the  petitioning  creditor,  was  dis- 
missed with  costs.  Ex  parte  Gardner^ 
re  Strutton,  2  Deac.  142. 

{Competency  as  a  Witness.) 

Semblct  that  where  in  an  action 
against  a  sheriff  for  a  false  return  to 
a  fi.  fa.,  he  sets  up  as  a  defence  the 
bankruptcy  of  the  debtor,  the  peti- 
tioning creditor  is  a  competent  wit- 
ness for  the  defendant.  Wright  v. 
Laittson,  2  Mees.  &  W.  739. 

{Where  his  Attendance  dispensed  with.) 

The  petitioning  creditor's  attend- 
ance was  dispensed  with  at  the  open- 
ing of  the  fiat,  where  he  lived  110 
miles  distant.  Re  Freeman,  3  Mont. 
&  A.  33  ;  S.  P.  Ex  parte  Marshall, 
re  GUton,  Id.  1 33. 

PETITIONING  CREDITOR'S 
DEBT. 

An  I  O  U,  although  it  bear  date 


before  the  bankruptcy  of  a  trader, 
constitutes  no  evidence  of  a  petition- 
ing creditor's  debt,  without  some 
proof  that  it  was  in  existence  before 
the  bankruptcy.  Wright  v.  Lainsims 
2  Mees.  &  W.  739. 

{Substitution  of.) 

Where  a  new  petitioning  creditor's 
debt  was  substituted,  on  the  ground 
of  a  mistake  in  the  accomit  between 
the  petitioning  creditor  and  the  bank- 
rupt, the  costs  were  directed  to  come 
out  of  the  esute.  Ex  parte  Whalley, 
re  Preedy,  3  Mont.  &  A.  206. 

POSSIBILITY. 
See  Covenant. 

PRACTICE. 
And  see  Petition. 
A  party  served  with  notice  of  a 
motion  which  is  of  course,  is  entitled 
to  the  costs  of  his  appearance.  Ex 
parte  Grimwood,  re  Harvey,  2  Deac. 
465. 

PREFERENCE. 

See  Fraudulent  Pkbference. 

PRINCIPAL  AND  AGENT. 
And  see  Factor. 

PROOF  ON  BILLS  OF  EX- 
CHANGE. 

Semble,  that  a  docket  struck  by  the 
principal  against  a  third  person,  whom 
the  principal  has  dealt  with  by  his 
agent,  determines  the  authority  of  the 
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agent  to  bind  the  principal  by  any 
future  dealings.  Ex  parte  Gardner, 
re  Strutton,  2  Deac.  142. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROOF  OF  DEBTS. 

{On  Debt  not  due.) 
The  amount  of  a  proof,  on  a  debt- 
turn  in  prcesenti,  solvendum  in  futuro, 
is  not  subject  to  any  deduction  in  re- 
spect of  rebate ;  which  only  applies 
upon  payment  of  a  dividend.  Ex 
parte  Hitl,  re  Brown,  2  Deac.  249. 

(Double  Proof) 
A  creditor,  having  a  joint  and  se- 
veral security  for  his  debt,  is  not  en- 
titled to  double  proof  against  the 
joint  and  separate  estates ;  although 
his  debt  may  be  secured  by  two  dis- 
tinct and  independent  instruments. 
Ex  parte  Hill,  re  Brown,  2  Deac.  249. 

(By  the  Treasurer  of  a  Club.) 
Where  the  steward  of  a  coursing 
club,  who  had  collected  subscriptions 
and  other  contributions  from  the 
members,  which  he  was  bound  to 
hand  over  to  the  treasurer,  became 
bankrupt:  Held,  that  the  treasurer 
might  prove  for  the  amount.  Ex 
parte  King,  re  Watkins,  2  Deac.  23. 

(Against  Insolvent  Debtor.) 
A  creditor,  whose  debt  is  inserted 
by  his  debtor  in  his  schedule  on  tak- 
ing the  benefit  of  the  Insolvent  Act, 
may  prove  for  the  balance  due  to 
him,  under  a  subsequent  fiat  in  bank- 


ruptcy issued  against  his  debtor,  and 
is  entitled  to  receive  dividends,  pari 
passu,  with  the  other  creditors  of  the 
bankrupt,  without  any  reference  to 
the  sources  from  which  the  whole  di- 
visible fund  is  derived.  Ex  parte 
Fenwick,  re  Bender,  2  Deac.  27. 

(On  Bills  of  Exchange.) 

A.  sends  B.,  as  his  agent,  to  Ame- 
rica, to  purchase  cotton-wool,  and 
authorizes  him  to  draw  bills  on  A., 
and  to  sell  and  discount  the  same, 
and  with  the  proceeds  to  pay  for  the 
cotton.  B.  accordingly  draws  a  bill 
on  A.  for  3000/.  in  favour  of  B.,  who 
discounts  it  for  B.,  and  afterwards 
negotiates  it  to  third  persons.  B. 
applies  the  proceeds  of  the  bill  in 
payment  of  the  cotton,  which  is  ship- 
ped off  by  B.  to  A.  at  Liverpool ; 
but  before  the  arrival  of  the  cotton, 
or  the  presentation  of  the  bill  for  ac- 
ceptance, A.  becomes  bankrupt,  and 
the  cotton  is  sold  by  the  assignees, 
and  the  proceeds  applied  for  the  be« 
nefit  of  the  estate.  Held,  that  these 
circumstances  did  not  amount  to  a 
virtual  acceptance  of  the  bill  by  A., 
and  that  a  subsequent  indorsee  for 
value  could  not  prove  the  amount  of 
it  against  A.^%  estate.  Ex  parte  6o/- 
ton,  re  Bentley,  2  Deac.  537. 

(Between  Executors  and  Trustees.) 

An  executor  may  prove  against  a 
bankrupt  co-executor,  without  an 
order.  Aliter,  a  trustee  against  a  co- 
trustee. Ex  parte  Phillips,  re  Wright, 
2  Deac.  334. 
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{Genertd  Right  of.) 

Where  a  creditor  delayed  proving 
his  debt,  io  consequence  of  haTtng 
l>een  misled  by  an  intended  compo- 
sition of  the  bankrupt  with  hb  cre- 
ditors, the  Court  allowed  him  to  call 
a  meeting  to  establish  his  proof;  and, 
in  the  meantime,  stayed  the  payment 
of  a  dividend.  Ex  parte  Hunt^  re 
Meyer,  2  Deac.  213. 

By  an  ante-nuptial  settlement,  the 
intended  wife  assigned  a  debt  due  to 
her  from  A. 9  and  another  debt  due 
to  her  from  B.,  to  A.  and  B.,  upon 
trust  to  invest  the  same,  and  stand 
possessed  thereof,  upon  the  trusts  of 
the  settlement.     Neither  of  the  debts 
was  invested ;    but  A.  and  B.  conti- 
nued to  pay  interest  on  their  respec- 
tive debts  to  the  cestui  que  trusts,     B, 
became  bankrupt.     HeU  that  proof 
could  only  be  made  by  the  cestui  que 
trusts  for  the  amount  of  the  debt  due 
from   B,      Ex  parte   ff^oodward^   re 
Turner,  %  Deac.  401. 

{Excepting  Securities,) 

A  security  given  by  the  bankrupt 
to  a  creditor,  on  an  expectancy,  as 
next  of  kin,  in  the  event  of  a  person 
dying  intestate,  must  be  noticed  by 
the  creditor  in  his  proof.  Ex  parte 
M'Turk,  re  North,  2  Deac.  58. 

{When  tffectedby  Statutes  of  Gaming.) 

Where  one  of  the  purposes  to  which 
a  fund  in  the  hands  of  the  bank- 
rupt was  to  be  applied  was,  to  pro- 
vide stakes  for  running  matches  with  | 


greyhounds; — Held,  that  this  afforded 
no  objection  to  the  proof^  under  the 
statutes  for  prevention  of  gaming. 
Ex  parte  King,  re  Waildns^  2  Deac 
23. 

{fFhere  the  Demand  is  founded  on  a 
Fekmy.) 
A   servant  acknowledged  to   hb 
master,  that  he  had  misapplied  sums 
which  he  was  intrusted  to   receive 
from  his  master's  debtors,  and  there- 
upon gave  his  master  a  warrant  of 
attorney  for  securing  the  amount  by 
instalments,  the  master  treating  hb 
conduct  as  a  mere  breach  of  trust ; 
after  which  the  servant  became  bank- 
rupt.   Held,  that  as  the  comluct  of 
the  bankrupt  amounted  to  the  crime 
of  embezzlement,  which  is  declared 
to  be  a  felony  by  the  7  &  8  Geo.  4. 
c.  29.  s.  47.,  the  master  could  not 
prove  for  the  amount,  until  be  had 
prosecuted  the  bankrupt  ibr  felony. 
Ex  parte  Elliott,  re  Jermyn,  2  Deac. 
179. 

Semble,  also,  that  the  master  had, 
by  taking  the  warrant  of  attorney  for 
the  amount  of  the  sum  embezzled, 
become  a  party  to  the  compounding 
of  a  felony  ;  which  would  render  him 
incompetent  to  prosecute  the  bank- 
rupt for  the  embezzlement.     Ibid. 

{Rejection  of.) 

The  proof  of  a  debt  must  be  abso- 
lutely rejected  by  the  Commissioner, 
to  warrant  a  petition  for  an  order  to 
prove  it.  Ex  parte  Marson,  re  Rids^ 
dale^  2  Deac.  245. 
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(J gainst  Joint  Estate,) 
The  Commissioners  under  a  light- 
ing act,  being  authorized  to  appoint 
a  treasurer  under  their  hands  and 
seals,  instead  of  appointing  one  in 
the  form  prescribed  by  the  act,  merely 
nominate  J,  F.  as  treasurer,  who  is  a 
partner  in  a  banking-house.  J,  F, 
does  not  receive  or  pay  any  monies, 
as  treasurer;  but  the  collector  re- 
ceives all  the  monies,  and  pays  the 
amount  into  the  banking-house  by 
authority  of  the  Commissioners;  who, 
nevertheless,  when  making  disburse- 
ments, draw  cheques  upon  /.  F,  indi- 
vidually, as  treasurer ;  which  cheques, 
however,  are  not  presented  to  or 
paid  by  him,  but  by  the  banking- 
bouse.  The  account  in  the  pass- 
book is  kept  between  the  banking 
firm  and  the  Commissioners,  and  this 
account  is  from  time  to  time  signed 
and  allowed  by  the  Commissioners. 
Heldf  that  the  Commissioners  could 
not  prove  for  the  amount  against  the 
separate  estate  of  J.  F.^  but  could 
only  come  in  as  creditors  against  the 
joint  estate  of  the  firm.  Ex  parte 
Dobinson,  re  Forster,  2  Deac.  841. 

Where  one  of  two  partners,  with- 
out the  knowledge  or  consent  of  his 
copartner,  accepted  bills  in  the  name 
of  the  partnership  firm,  and  delivered 
them  to  a  creditor  in  satisfaction  of 
his  own  private  debt:— H^W,  that  the 
bills  were  not  proveable  against  the 
joint  estate.  Ex  parte  Thorpe,  re 
Wardley,  2  Deac.  16. 

One  of  two  partners,  previous  to 
his  marriage,  withdraws  1000/.  from 


the  partnership  funds,  which  he  pre- 
sents to  his  intended  wife,  and  he 
afterwards  withdraws  1500/.  more, 
to  assist  in  forming  a  provision  for 
her  and  the  children  of  the  marriage ; 
the  trusts  of  which  are  declared  by 
an  ante-nuptial  settlement.  The  trus- 
tees, in  the  exercise  of  a  power  given 
them  by  the  settlement,  lend  these 
two  sums  to  the  partnership,  and 
take  the  joint  bond  of  the  two  part- 
ners, to  secure  the  repayment.  Held^ 
that  the  trustees  might  prove  against 
the  joint  estate  for  the  amount  secured 
by  the  bond.  Ex  parte  Crofts^  re 
Last,  2  Deac.  102. 

An  acceptance  given  by  a  solvent 
partner,  after  an  act  of  bankruptcy 
committed  by  his  copartner,  to  a  cre- 
ditor of  the  firm  having  notice  of  that 
act  of  bankruptcy,  is  proveable  by  a 
holder  without  such  notice,  under  a 
commission  of  bankrupt  subsequently 
issued  against  both  partners.  Ex 
parte  Robinson,  re  Houghton,  1  Coop. 
Sel.  Ca.  162 ;  S.C.  3  Deac.  &  C. 
376. 

{^Against  Separate  Estate.) 

A,  and  B,  dissolve  partnership,  A. 
retiring  from  the  concern,  and  B,  con- 
tinuing the  business  under  another 
firm ;  on  which  occasion  A.  assigns 
his  moiety  of  the  partnership  effects 
to  B.,  who  agrees  to  indemnify  him 
against  the  partnership  debts.  At 
the  time  of  the  dissolution,  A.  and  B. 
owed  a  joint  debt  of  1270/.  to  C, 
who  continued  to  deal  with  B.,  with- 
out any  rest  in  the  account,  until  B.'s 
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bankruptcy.  Held,  that  this  snm 
could  not  be  proved  under  the  sepa- 
rate fiat  against  B. ;  as  there  was  no 
satisfactory  evidence  that  there  was 
no  joint  estate,  nor  that  C  had  ac- 
cepted B.  as  his  separate  debtor.  Ex 
parte  Appleby,  re  Livenidge,  2  Deac. 
482. 

{Reduction  of.) 

The  Court  will  not  sanction  an  ap- 
plication by  the  official  assignee  to 
reduce  a  proof,  unless  it  is  made  by 
desire  of  the  creditors,  or  by  the  di- 
rection of  the  Commissioners.  Ex 
parte  Groom,  re  Wyatt,  2  Deac.  265. 

Where  a  creditor  has  made  a  proof, 
excepting  a  bill  of  exchange  as  a  se- 
curity for  his  debt,  and  the  bill  is 
afterwards  paid  in  full,  but  not  till 
after  the  creditor  has  received  divi- 
dends on  his  whole  debt,  the  assignees 
cannot  call  on  the  creditor  to  return 
the  dividends  on  the  amount  of  the 
bill,  but  can  only  insist  on  a  reduc- 
tion of  the  proof.  Ex  parte  Carr,  re 
Beaumont,  2  Deac.  273. 

{Neglect  of  Proof) 

Where  a  creditor  Las  been  guilty 
of  gross  negligence,  by  omitting  to 
prove  his  debt  or  enter  a  claim  upon 
the  proceedings,  the  Court  will  not 
stay  the  payment  of  a  dividend,  to 
enable  him  to  go  in  and  prove  ;  al- 
though he  may  stand  in  the  character 
of  an  assignee.  Ex  parte  Todd,  re 
Allday,  2  Deac.  416. 

The  only  grounds  for  staying  the 


payment  of  a  dividend,  in  favour  of 
a  creditor  who  has  not  proved,  is, 
where  the  creditor  has  been  prevented 
from  proving  by  fraud,  accident,  or 
mistake.     Ibid, 

{Expunging  Proof.) 

A  proof  was  expunged  by  one  of 
the  London  Commissioners,  on  the 
ground  that  the  creditor  had  falsely 
deposed  that  he  held  no  security  for 
his  debt ;  upon  which  it  was  referred 
to  the  Commissioner  to  inquire  what 
security  the  creditor  held  for  his 
debt,  and  whether  any  such  security 
amounted  to  a  fraudulent  preference  ; 
and  that  the  proof  should  be  restored 
for  the  balance  of  the  debt,  deducting 
such  security.  Ex  parte  Rolfe,  re 
Ridge,  2  Deac.  421. 

QUEEN'S  WARRANT. 
See  Royal  Warrant. 

QUORUM  COMMISSIONERS. 

If  the  Quorum  Commissioners  are 
absent,  the  Court  will  order  the  third 
meeting  to  be  adjourned.  Ex  parte 
WUliams,  re  Gibson,  S  Mont.  &  A. 
154. 

REBATE. 

The  amount  of  a  proof  on  a  flfe- 
bitum  in  prctsenti,  solvendum  in  futuro, 
is  not  subject  to  any  deduction  in 
respect  of  rebate ;  which  only  ap- 
plies, upon  the  payment  of  a  divi- 
dend. Ex  parte  Hill,  re  Brown,  2 
Deac.  249. 
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REDUCTION  OF  PROOF. 

See  Proof. 

REFERENCE  TO  COMMIS- 
SIGNERS,  &c. 

Where  there  is  a  fair  doubt  in  the 
minds  of  the  assignees,  how  to  act  in 
a  case  of  difficulty,  a  reference  may 
be  made  to  the  Commissioners,  to 
inquire  and  report  thereon.  In  the 
present  case,  an  order  was  made  for 
the  Commissioners  to  inquire,  whether 
the  compromise  of  an  adverse  claim 
would  be  beneficial  to  the  estate.  Ex 
parte  Marksy  re  Colnaghi,  2  Deac.  86. 

The  assignees  having  applied  to  be 
allowed  the  costs  of  a  prosecution 
against  the  bankrupt,  in  which  he  was 
acquitted ;  a  reference  was  ordered 
to  the  Commissioner,  to  inquire 
whether  there  was  a  probable  cause 
for  the  prosecution.  Ex  parte  Cum- 
ming,  re  Cavanagh,  2  Deac.  93. 

Where  an  assignee  refused  to  ex- 
ecute a  deed,  that  was  necessary  to 
carry  into  effect  an  arrangement 
agreed  to  at  a  meeting  of  creditors 
respecting  the  bankrupt's  estate,  the 
Court  referred  it  to  the  Commission- 
ers, to  inquire  whether  the  arrange- 
ment was  beneficial  to  the  bankrupt's 
estate ;  and  if  so,  the  assignee  was 
ordered  to  execute  the  deed.  Ex 
parte  Taylor,  re  Potter,  2  Deac.  399. 

A  proof  was  expunged  by  one  of 
the  London  Commissioners,  on  the 
ground  that  the  creditor  had  falsely 
deposed,  that  he  held  no  security  for 
his  debt ;  upon  which  it  was  referred 
to  the  Commissioner  to  inquire  what 


security  the  creditor  held  for  his  debt, 
and  whether  any  such  security  held 
amounted  to  a  fraudulent  preference ; 
and  i  t  was  ordered  that  the  proof  should 
be  restored  for  the  balance  of  the  debt, 
deducting  such  security.  Ex  parte 
Rolfe,  re  Ridge,  2  Deac.  421. 

Qitctre,  whether  the  Court  of  Re- 
view has  not  jurisdiction  to  make 
such  an  Order  ?     Ibid. 

An  order  was  made  by  the  Lord 
Chancellor,  confirming  a  compromise 
between  a  bankrupt  and  his  assig- 
nees, without  a  previous  reference  to 
the  Commissioners.  Ex  parte  Earl 
of  Arran,  re  Chambers,  3  Mont.  &  A. 
42. 

A  reference  was  made  to  the  Com- 
missioners, to  inquire  whether  a  pro- 
posed compromise  by  the  assignees 
was  beneficial  to  the  estate.  Ex 
parte  Bousfield,  re  Brown,  3  Mont.  & 
A.  41. 

Reference  to  the  Deputy  Registrar, 
to  inquire  whether  a  proposed  sale  of 
a  debt  by  the  assignee  was  bene- 
ficial to  the  estate.  Ex  parte  Trimmer, 
re  Blanshard,  3  Mont.  &  A.  245. 

RENEWED  FIAT. 
See  Fiat. 

RENT. 
On  the  petition  of  an  equitable 
mortgagee  for  a  sale,  the  Court  re- 
fused to  order  the  assignees  to  return 
the  rents  received  since  the  bank- 
ruptcy. Ex  parte  Carton,  re  Birks, 
2  Deac.  333. 


6U  Royal  Warrant. 

REPUTED  OWNERSHIP. 

The  obligee  of  a  bond,  as  trustee 
for  others,  but  claiming  a  beneficial 
interest  in  the  bond  himself,  deposits 
it  as  a  security  for  advances  to  him- 
self: Held,  that  notice  of  the  de- 
posit must  be  given  to  the  obligor,  to 
prevent  the  reputation  of  ownership. 
Ex  parte  M'Turk,  re  North,  t  Deac. 
58. 

A  deposit  had  been  made  by  the 
bankrupt  of  certain  certificates  of 
shares  in  a  Gas  Company,  for  secur- 
ing the  payment  of  a  debt ;  but  no 
notice  was  given  to  the  Company,  nor 
any  transfer  made  of  the  shares  in 
their  books.  The  Company  was  not 
established  under  an  act  of  parlia- 
ment, but  under  a  deed  executed  be- 
tween the  original  shareholders,  which 
declared  that  all  property  should  be 
considered  as  personal  estate ;  al- 
though part  of  the  property  pos- 
sessed by  the  Company  consisted,  in 
fact,  of  a  copyhold  estate.  Held,  that 
the  shares  must  be  considered  as  per- 
sonal property,  and  in  the  reputed 
ownership  of  the  bankrupt,  and  that 
they  consequently  passed  to  his  as- 
signees. Ex  parte  Vallance,  re  Lash- 
meer,  2  Deac.  354. 

ROYAL  WARRANT. 

In  consequence  of  the  demise  of 
his  late  Majesty  King  WiUiam  the 
Fourth,  it  became  necessary  to  re- 
new the  warrant,  under  the  3  &  4 
IVill,  4.  c.  47.  s.  7.,  authorising  any 
one  or  more  Judges  of  the  Court  of 
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Bankruptcy  to  exercise  the  same 
power,  as  by  the  1  &  2  fVill.  4. 
c.  56.  is  given  to  any  three  of  the 
Judges  thereof.  The  warrant  for 
that  purpose,  under  the  sign  ma- 
nual of  her  present  Majesty  Queen 
Victoria,  was  accordingly  delivered 
by  the  Chief  Judge  to  the  Registrar, 
who  read  the  same  aloud  in  Court ; 
upon  which  it  was  ordered  to  be  filed 
of  record.     2  Deac.  491. 

SALE. 
On  a  petition  for  leave  to  bid  at 
the  sale,  the  petitioner  must  pay  the 
costs  out  of  his  own  pocket.     Ex 
parte  Evans,  re  Pope,  2  Deac.  531. 

SANCTION  OF  COURT. 
And  $ee  Rbferekce. 

The  Court  declined  to  make  any 
order,  confirming  the  Registrar's  re- 
port, that  it  would  be  beneficial  to 
the  estate,  for  the  assignees  to  con- 
tinue the  bankrupt's  trade.  Ex  parte 
Homer,  re  Hughes,  2  Deac.  39. 

An  Order  was  made  by  the  Lord 
Chancellor,  confirming  a  compromise 
between  a  bankrupt  and  his  assig- 
nees, without  a  previous  reference  to 
the  Commissioners.  Ex  parte  Earl 
of  Arran^  re  Chambers,  3  Mont.  &  A. 
42. 

An  Order  was  made  by  the  Lord 
Chancellor,  confirming  the  Commis- 
sioners' Report,  that  a  proposed  ar- 
rangement by  the  assignees  was  bene- 
ficial to  the  estate.  Ex  parte  Bolland^ 
re  Marsh,  3  Mont.  &  A.  39. 

An  Order  was  made  by  the  Lords 
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Commissioners,  confirming  a  com- 
promise of  litigation  between  the  as- 
signees and  the  Bank  of  England. 
Ex  parte  Hare,  re  Marsh,  3  Mont.  & 
A.  43. 

SCANDAL. 

A  reference  for  scandal  and  imper- 
tinence is  not  of  course,  where  the 
party  moving  has  previously,  for  his 
own  accommodation,  obtained  leave 
for  the  petition  to  stand  over.  Ex 
parte  Knight,  re  Watkins,  2  Dcac.  75. 

SCOTLAND. 

The  bankrupts  deposited  with  the 
petitioner  in  England  the  title-deeds 
of  a  freehold  estate  situate  in  Scotland, 
by  way  of  equitable  mortgage,  which 
by  the  law  of  Scotland  creates  no  lien 
on  the  estate.  Semble,  that  this,  being 
consequently  a  mere  personal  con- 
tract of  the  bankrupts,  not  affecting 
the  estate,  could  not  be  enforced 
against  the  assignees  in  a  Court  of 
Equity  in  England.  Dubitante  Sir 
John  Cross.  Ex  parte  Pollard^  re 
Courtney,  2  Deac.  367. 

SECURITY  FOR  COSTS. 
See  Costs. 

SERVANTS. 

A  clerk  who  left  the  bankrupt's 
service  before  the  fiat  issued,  merely 
because  he  would  not  pay  him  any 
further  salary,  is  nevertheless  entitled 
to  receive  six  months'  salary  in  full, 
under  the  48th  section  of  the  Bank- 


rupt Act.    Ex  parte  Sanders,  re  Green, 
2  Deac.  40. 

SERVICE  OF  PETITION. 

See  Petition. 

SET-OFF. 

And  see  Mutual  Credit. 
Costs  of  proceedings  in  bankruptcy 
cannot  be  set  off  against  damages  and 
costs  recovered  in  an  action  at  law. 
Woodroffe  v.  Wootton,  4  Scott,  364. 

SHARES  IN  JOINT  STOCK 
COMPANY. 

See  Joint  Stock  Company. 

SHERIFF. 

The  plea  of  not  guilty,  to  a  decla- 
ration in  case  against  a  sheriff  for  a 
false  return  of  nulla  bona  to  a  writ  of 
fieri  facias,  puts  in  issue  only  the  fact 
of  the  sheriff  having  the  money  in 
his  hands,  and  making  the  return  al- 
leged ;  and  it  is  not  competent  to 
him,  under  that  plea,  to  set  up  as  a 
defence  the  bankruptcy  of  the  debtor 
before  the  execution  of  the  writ. 
Wright  V.  Lainson,  2  Mees.  &  W. 
739. 

Semble,  that  where  in  an  action 
against  a  sheriff  for  a  false  return  to 
a  fi.  fa.,  he  sets  up  as  a  defence  the 
bankruptcy  of  the  debtor,  the  pe- 
titioning creditor  is  a  competent  wit- 
ness for  the  defendant.     Ibid» 

In  an  action  against  the  sheriff  for 
a  false  return  o£  nulla  bona  to  afi.fa. 
the  defence  being  the  bankruptcy  of 
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die  debtor,  tbe  Court  refowd  to  al- 
low the  defendant  to  plead  together  : 
two  pleas,  one  traTersiog  the  allega- 
tion that  the  defendant  teiaed  tbe 
goods  of  tbe  debtor,  and  tbe  other 
setting  forth  tbe  dates,  &c.  of  the  act , 
of  bankruptcy  and  fiat ;  tbe  former  ' 
having  been  prior,  the  latter  sabse- ; 
qoent,  to  the  seizare.  Wright  t.  Lmm- 
sni,5Mees.fc  Vf.44. 

SHUTTING  UP  SHOP.  | 
Qiutrey  whether  the  shutting  up  a  | 
trader's  shop,  without  making  any  | 
proTisioo  for  the  payment  of  ere-  j 
ditors,  does  not  of  itself  amount  to  | 
an  act  of  bankruptcy.  Ex  parte  \ 
Atutem,  2  Deac.  533. 


SOLICITOR. 
And  gee  Taxation  of  Costs.        j 

Where  several  aflSdavits  are  filed 
at  the  same  time,  the  solicitor  is  en- 
titled to  a  fee  for  only  one  attend- 
ance ;  and  if  the  affidavits  are  filed 
at  different  tiroes  in  the  same  day,  it 
will  then  depend  on  circumstances, 
whether  a  charge  for  more  than  one 
attendance  will  be  allowed.  Ez  parte 
Hadjield,  re  Barrow  and  Geddes,  ft 
Deac.  119. 

The  solicitor  is  only  to  be  allowed 
1/.  for  tbe  attendance  of  himself  and 
clerk  at  each  meeting  of  the  Commis- 
sioners, unless  he  shows  a  special  ne- 
cessity for  the  attendance  of  an  extra 
clerk.     Ilfid. 

The  Commissioners  having  de- 
clined to  make  any  order  for  pay- 
ment of  the  solicitor's  bill  of  costs 


iocarred  since  tbe  choice  of  assig- 
nees, in  coDseqoenoe  of  a  pending 
action  brought  against  tbe  oflSctal 
assignee  by  the  bankrupt,  who  dis- 
puted tbe  bankruptcy, — the  solicitor 
applied  for  an  order  on  the  official 
ass%nee,  to  pay  tbe  amount  out  of 
a  particular  fund  in  the  Bank  of  Eng- 
land :  Held,  that  the  solicitor  had  no 
lien  on  the  fund  in  question,  or  on 
the  assets  generally,  for  the  payment 
of  his  bin ;  and  that  the  only  order 
be  was  entitled  to  was,  an^  order  on 
the  creditors*  assignees  for  the  pay- 
ment of  it.  Ei parte  Rams,  re  Kttight, 
2  Deac.  2^9. 

The  Court  will  not  interfere  on  be- 
half of  an  equitable  mortgagee,  where 
the  deposit  was  made  with  him,  as  a 
solicitor,  to  secure  the  pa3nnent  of 
future  costs ;  especiaUy,  as  the  se- 
curity was  only  given  three  weeks  be- 
fore the  bankruptcy.  Ex  parte  fFake, 
re  Clark,  2  Deac.  352. 

A  petition  to  tax  the  bill  of  a  so- 
licitor, who  had  taken  the  benefit  of 
the  Insolvent  Act,  must  be  served 
upon  him,  and  not  upon  the  insol- 
vent's assignee.  Ex  parte  Simptom, 
re  Terry,  %  Deac.  400. 

The  Court  of  Review  has  no  juris- 
diction to  order  the  executor  of  a  de- 
ceased solicitor  to  pay  the  costs  of 
taxing  the  solicitor's  bill,  nor  to  order 
the  executor  to  refund  a  balance 
found  due  from  the  deceased  solicitor, 
if  the  executor  does  not  admit  assets. 
Ex  parte  Spademan,  re  Philiips,  3 
Mont.  &  A.  135. 

Qtuere,  if  assets  are  admitted.   Ibid^ 
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SPECIAL  CASE. 

Although  the  Lord  Chancellor  is 
empowered  to  direct  that  an  appeal 
to  him  shall  be  otherwise  than  by 
special  case,  yet  he  has  no  authority, 
with  reference  to  the  settlement  of 
such  special  case.  Ex  parte  Low,  re 
HobsoHf  1  Coop.  Sel.  Ca.  154. 

STATUTE  OF  LIMITATIONS. 

See  Limitations. 

STAYING  ADVERTISEMENT. 

See  Advertisement. 

STAYING  CERTIFICATE. 

See  Certificate. 

STAYING  DIVIDEND. 

See  Dividend. 

STOPPAGE  IN  TRANSITU. 

A  consignor  of  goods,  who  has 
received  the  acceptance  of  the  con- 
signee for  part  of  the  goods,  may  stop 
them,  on  transitu,  on  the  consignee's 
insolvency,  and  retain  possession  of 
them,  without  taking  back  the  bill. 
Edwards  v.  Brewer,  2  Mees.  &  W. 
375. 

Goods  were  consigned  to  y^.,  de- 
liverable in  the  port  of  London,  at  a 
certain  price  per  ton.  The  vessel  in 
which  they  were  shipped  arrived  off 
the  wharf,  at  which  the  captain  was 
in  the  habit  of  trading.  The  captain 
called  at  A.*8  place  of  business,  and 
saw  B.  his  clerk,  ji,  being  from  home, 
and  pressed  him  to  send  a  craft  for 
the  goods,  or  he  should  be  under  the 
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necessity  of  landing  them.  After  some 
days,  B.  wrote  to  the  captain,  stating 
tliat^.  was  from  home,  but  that  he,  J5., 
thought  he  had  better  land  the  goods 
on  A.'s  account.  They  were  accord- 
ingly landed  at  the  wharf,  and  enter- 
ed in  the  wharfinger's  book,  with 
**  Freight  and  Charges  "  set  opposite 
to  them,  and  not  in  the  name  of  any 
party  as  consignee.  While  they  were 
lying  there,  A,  became  bankrupt,  and 
they  were  stopped  by  the  consignor. 
Held,  that  the  transitus  was  not  de- 
termined.    Ibid. 

Goods  were  consigned  to  J.,  de- 
liverable in  the  River  Thames.  On 
the  arrival  of  the  vessel  in  the  river, 
the  captain  pressed  A,  to  have  them 
landed  immediately.  A,  in  conse- 
quence sent  B,,  his  son,  with  direc- 
tions to  land  them  at  a  wharf,  where 
he  was  accustomed  to  have  goods 
landed  and  kept  for  him,  until  he 
carted  them  away  to  his  customers  in 
his  own  carts;  but  A,  (being  then 
insolvent)  at  the  same  time  told  B, 
he  would  not  meddle  with  the  goods, 
that  he  did  not  intend  to  take  them, 
and  that  the  vendor  ought  to  have 
them.  The  goods  were,  by  B.'s 
directions,  landed  at  the  wharf,  and 
there  stopped  in  transitu  by  the 
vendor.  In  trover  for  the  goods  by 
the  assignees  of  A,,  who  had  become 
bankrupt,  against  the  wharfinger: 
Held,  that  the  declarations  so  made 
by  A.  to  B.  were  admissible  in  evi- 
dence, although  they  were  not  com- 
municated to  the  vendor  or  to  the 
wharfinger;    and    that  they  showed 
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that  A,  had  not  taken  possession  of 
the  goods  as  owner;  and  therefore 
that  the  tranhitus  was  not  determined. 
(Lord  Abinger,  C.  B.  dissentiente,) 
James  v.  Grijffin,  2  Mees.  &  W.  62S  ; 
S.  C.  1  Tyrw.  &  G.  449. 

SUBDIVISION  COURT. 
When  the  examination  of  a  person, 
who  has  been  committed  to  the  cus- 
tody of  a  messenger  by  one  of  the 
Commissioners  of  the  Court  of  Bank- 
ruptcy, is  adjourned  to  a  Subdivision 
Court,  that  Court  must  not  merely 
continue  the  examination,  but  must 
examine  de  novo.  Ex  parte  BardvxUt 
re  FenableSf  1  Coop.  Sel.  Ca.  442. 

SUBSEQUENT  PROMISE. 

The  declaration  in  an  action  alleged, 
that  the  defendant  was  indebted  to  /. 
in  200/.,  and  that  a  commission  of 
bankruptcy  issued  against  the  defend- 
ant, and  that  in  consideration  that  /. 
would  prove  for  this  2001,  against  the 
estate  of  the  defendant,  the  defend- 
ant promised  to  pay  him  the  200/. 
after  the  delay  of  a  few  months. 
Judgment  was  arrested,  after  verdict 
for  the  plaintiff,  on  the  ground  that 
the  promise  was  void  for  want  of  a 
consideration.  Breaky  v.  Andrew^  2 
Nev.  &  P.  114. 

SUBSTITUTION  OF  DEBT. 
See  Petitioning  Creditor's  Debt. 

SUITS  IN  EQUITY. 

And  see  Actions. 
A   mortgagor,    who   has    become 


bankrupt,  is  not  a  necessary  party  to 
a  suit  by  a  mortgagee,  praying  for  a 
sale  of  the  property  mortgaged. 
Kerrick  v.  Saffery,  7  Simons,  317. 

A  bill  by  a  shareholder  in  a  joint 
stock  company  against  the  directors, 
charging  them  with  fraud,  &c.,  need 
not  pray  a  dissolution  of  the  partner- 
ship, nor  need  it  make  the  other 
shareholders,  nor  the  assignees  of  a 
bankrupt  director,  parties.  JVaJhurn 
V.  Inglebyt  1  Coop.  Sel.  Ca.  270. 

SUPERSEDEAS. 
And  see  Annulling  Fiat. 

Where  a  bankrupt  left  the  country 
after  a  commission  had  issued  against 
him,  and  a  true  bill  was  subsequently 
found  against  him  by  a  grand  jury 
for  not  surrendering  to  his  commis- 
sion, the  Court  refused  to  grant  a 
supersedeas  on  consent  of  creditors, 
or  to  order  the  Commissioners  to 
appoint  a  meeting  to  take  his  sur- 
render. Ex  parte  Levy,  re  Levy,  2 
Deac.  25. 

A  verdict,  obtained  by  the  bank- 
rupt in  an  action  at  law  against  his 
assignee,  does  not,  of  itself,  entitle 
him  to  a  supersedeas.  And  there- 
fore, where  the  Court  had  reason  to 
suspect  that  a  verdict,  which  the 
bankrupt  had  obtained  against  the 
official  assignee,  for  want  of  a  good 
petitioning  creditor's  debt,  was  pro- 
cured by  an  artful  contrivance  of  the 
bankrupt,  or  by  some  collusion  be- 
tween him  and  the  creditors'  assignee, 
who  was  also  the  petitioning  creditor; 
—a  petition  by  the  bankrupt  to  super- 
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sede  the  commission  was  dismissed, 
with  costs.  Ex  parte  Alunk,  reMunk, 
2  Deac.  444. 

It  is  an  abuse  of  the  powers  of  the 
Great  Seal,  to  take  out  a  commission 
with  a  view  wholly  foreign  to  the 
object  of  the  bankrupt  laws, — as  to 
determine  a  lease,  stay  an  action,  &c. 
A  commission,  therefore,  which  had 
been  taken  out  with  the  sole  view  of 
dissolving  a  partnership,  was  ordered 
to  be  superseded.  Ex  parte  Saunders, 
re  Christie,  1  Coop.  Sel.  Ca.  157; 
S.  C.  2  Deac.  &  Ch.  488. 


SURETY. 

Where  an  annuity  bond  was  for- 
feited before  the  bankruptcy  of  the 
principal,  which  occurred  previous  to 
the  6  Geo.  4.  c.  16  ;  it  was  held,  that 
the  surety  could  only  prove  for  the 
arrears  due  before  the  bankruptcy* 
Ex  parte  Parton,  re  Parton,  2  Deac. 
62. 

The  defendant,  as  surety  for  one 
J.  B.,  on  the  1st  March  1832,  exe- 
cuted a  bond  conditioned  for  the  pay- 
ment by  J.  B.  of  one  year's  interest, 
viz.  51.  on  the  1st  March  1833,  a  like 
sum  on  the  1st  March  1834,  and  205/., 
principal  and  interest,  on  the  1st 
March  1835.  /.  B,  paid  the  first 
year's  interest  on   the  30th   March 

1833,  and  the  second  on  the  5th  April 

1834,  but  omitted  to  pay  the  205L 
due  on  the  1st  March  1835.  The 
defendant,  the  surety,  committed  an 
act  of  bankruptcy  on  the  10th  June 
1833,  upon  which  a  fiat  issued  on  the 


I  20th,  under  which  he,  on  the  24th 
August,  obtained  his  certificate.  Held, 
in  an  action  against  the  surety,  that 
the  bond,  being  forfeited  before  the 
defendant's  bankruptcy,  constituted  a 
debt  proveable  under  the  fiat,  and 
consequently  that  his  certificate  was 
a  bar  to  the  action.  Skinners*  Com^ 
pony  V.  Jones,  4  Scott,  271. 

SURRENDER. 

Where  a  bankrupt  lefl  the  country 
after  a  commission  had  issued  against 
him,  and  a  true  bill  was  subsequently 
found  against  him  by  a  grand  jury 
for  not  surrendering  to  his  commis- 
sion; the  Court  refused  to  grant  a 
supersedeas  on  consent  of  creditors, 
or  to  order  the  Commissioners  to 
appoint  a  meeting  to  take  his  sur- 
render. Ex  parte  Levy,  re  Levy,  2 
Deac.  25. 

The  Court  has  no  power  to  enlarge 
the  time  for  the  bankrupt's  surrender, 
unless  the  application  is  made  six 
days  at  least  before  the  day  appoint- 
ed for  the  surrender.  Ex  parte  Bur* 
nell,  re  Benattur,  2  Deac.  212. 

TAXATION  OF  COSTS. 

The  Vice  Chancellor  having  order- 
ed the  Commissioners  to  tax  the  costs 
of  two  petitions  in  bankruptcy  be- 
fore him,  the  Court  of  Review  re- 
fused to  order  a  re- taxation  by  the 
Registrar.  Ex  parte  Had^d,  re 
Barrow  and  Geddes,  2  Deac  114. 

When  retainers  to  four  counsel  are 
proper,  the  solicitor  was  held  to  be 
justified  in  delivering  four  briefs»  and 
s  s  2 


v»  TSkmtA  Qm  like  tatse,  oa  Tay«rin»     km  tke  ittrwJTr  of  jb  airm  deriu 


oT  CMU.     Ej  ftfit4f  Hmd^U,  rt  Bmr-     JUL  126. 
tm  €Md  OaiUU$,  Z  Dt^.  1 17. 

A  lee  paid  to  covMel  lor  fettling  a 
peticjoa  io  baakroptcj,  wfaidi  is  noc 
•  petitioo  of  eoone,  b  aOovrable  oo     been  alrcadj  adwaUMtd  m  the  Ga- 
t«juoo  of  coftU.     JbitL  US,  aette,  wiD  not  be aDofwed.     /W.  127. 

Where  leirend  affidaviu  are  filed         After  a  biD  baa  becQordoed  to  be 


»t  the  fame  time,  the  soikitor  k  es-     taxed,  keMB  caoaot  be 

titled  to  a  lee  ibr  onlj  one  attend*     firon  it,  aor  fircdi  iteoH  ioaertcd.  iW. 


aoce ;  and  if  the  affidavits  are  filed     123. 

at  dHEtreat  umn  on  the  iame  daj « it         Aa  czeepcioo  to  die  disaDowanee 


will  then  depend  opoo  circamstanceiy  i  of  eertaia  iteoH  hj  die  taxing  officer 
whether  a  diarge  for  more  than  one  ;  caiMioC  be  entertained,  inile»  it  in- 
attendanee  will  be  allowed.  Ibid,  |  Tohres  a  question  of  principle.  Ibid. 
119,  j  129. 

In  taxing  the  solicitor's  bill  of  costs,  ]  After  a  solicitor's  bill  has  been 
the  Registrar  acted  on  a  general  rule  ;  ordered  to  be  taxed,  be  cannot  with- 
he  had  adopted,  to  disallow  ewery  ,  draw  from  die  consideration  of  the 
charge  lor  lees  paid  to  Commissioners  tauung  officer  erroneous  over-charges 
fur  holding  a  second  meeting  on  the  j  mserted  by  mistake,  so  as  to  exdnde 
same  day  : — Heldf  that  he  was  not  !  them  from  die  calmlation  of  a  sixth 
jostified  in  so  doii^ ;  for  the  adjoam-  -  part  of  a  bill  taken  off*  on  taxation, 
ment  of  a  meeting,  being  an  act  Enkme^  C.  J.  dis$emt.  IbUL  ISl. 
entirely  in  the  discretion  of  the  Com-  I  Where  a  bill  preWoosly  taxed  by 
missioners,  the  Court  will  presume  |  the  Commissioners  is  referred  for  re- 
that  the  Commissioners  had  reason  for  !  taxation  by  the  officer  of  the  Court, 
such  adjournment,  until  the  contrary  !  the  items  taxed  off*  by  the  Commis* 
is  shown  by  the  party  objecting  to  |  sioners,  which  are  also  disallowed  by 
the  charge.     Ibid.  121.  the  Registrar  on  the  re- taxation,  are 


Held,  also,  that  the  Court  will  not 
call  on  the  Commissioners  to  refund 
any  fees  alleged  to  have  been  im- 
properly paid  to  them,  unless  they  are 
served  with  the  petition.    Ibid. 

The  solicitor  is  only  to  be  allowed 
1/.,  on  taxation  of  costs,  for  the 
attendance  of  himself  and  clerk  at 
each  meeting  of  the  Commisflioners ; 
unless  he  shows  a  special  necessity 


to  be  included  in  the  computation  of 
the  one-sixth.     Ibid.  132. 

A  petition  to  tax  the  bill  of  a 
solicitor,  who  had  taken  the  benefit 
of  the  Insolvent  Act,  must  be  served 
upon  him,  and  not  upon  the  insol- 
vent's assignee.  Ex  parte  Simpton, 
re  Terry,  2  Deac.  400. 

A  creditor  cannot  apply  for  an 
order  to  tax  the  bill  of  the  solicitor 
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to  the  petitioning  creditor,  until  the 
taxation  of  it  has  been  completed  by 
the  Commissioner.  Ex  parte  LucaSf 
re  Knightf  2  Deac.  5S2, 

TRADING. 

One  solitary  act  of  dealing  is  not 
sufficient  to  prove  the  trading,  unless 
coupled  with  evidence  of  a  general 
intention  to  trade.  Ex  parte  Wilkes, 
re  Tarrant,  %  Deac.  1. 

A  surgeon  and  apothecary,  who  does 
not  confine  the  sale  of  his  drugs  to 
his  patients,  but  sells  them  to  any 
chance  customers  who  apply  for  them, 
is  a  trader  within  the  bankrupt  law. 
Ex  parte  Daubeny,  re  Briden,  2  Deac. 
72. 

A  party,  who  lets  furnished  lodgings, 
is  not  a  trader  within  the  bankrupt 
law ;  notwithstanding  he  buys  the 
furniture,  for  the  purpose  of  being  let 
with  the  lodgings.  Ex  parte  Bowers, 
re  Bowers,  2  Deac.  99. 

The  purchase  of  shares  in  a  Joint 
Stock  Banking  Company  will  not  ne« 
cessarily  constitute  a  trading  within 
the  bankrupt  law,  if  the  object  of 
the  party  in  buying  them  was  to  be 
made  a  bankrupt,  and  he  had  no 
bond  fide  intention  of  following  the 
business  of  a  banker  for  profit.  Ex 
parte  Brundrett,  2  Deac.  219. 

Semble,  that  an  auctioneer  is  a  trader, 
within  the  meaning  of  the  bankrupt 
law.  Ex  parte  Moore,  re  Moore,  2 
Deac.  287. 

Semble,  that  a  Iroery-stable  keeper 
is  not,  eo  nomine,  a  trader  within  the 
bankrupt  law.  Ex  parte  Lewis,  re 
Chifney,  2  Deac.  318. 


A  mere  dealing  in  accommodation 
bills  will  not  constitute  a  trading,  as 
a  bill-broker ;  more  especially,  when 
there  is  no  proof  that  the  party  had 
a  counting-house  or  capital  for  car- 
rying on  the  alleged  business,  and  no 
particulars  are  given  of  any  one  bill 
alleged  to  have  been  discounted.  Ex 
parte  Phipps,  re  Forster,  2  Deac.  487. 


TRUST  AND  TRUSTEE. 

And  see  Mareiage  Settlement. 

The  Court  may  order  trust  pro- 
perty to  be  conveyed,  either  to  one, 
or  more  trustees,  in  the  room  of  a 
bankrupt  trustee.  Ex  parte  Wilkin^ 
son,  re  Hollingsworth,  2  Deac.  151. 

Where  a  party  obtains  the  posses- 
sion of,  and  exercises  dominion  over, 
trust  property,  knowing  it  to  be  such, 
he  is  responsible  to  the  cestui  que 
trusts,  in  the  same  manner  as  if  he 
had  been  duly  appointed  trustee ;  and 
consequently,  the  cestui  que  trusts  may 
prove  for  the  amount,  under  a  fiat 
issued  against  him,  without  being 
barred  by  the  statute  of  limitations. 
Ex  parte  Gowers,  re  Seaber,  2  Deac. 
207. 

An  executor  may  prove  against 
a  bankrupt  co-executor,  without  an 
order.  Aliter,ti  trustee  against  his 
co-trustee.  Ex  parte  Phillips,  re 
Wright,  2  Deac.  334. 

By  an  ante-nuptial  settlement  the 
intended  wife  assigned  a  debt  due  to 
her  from  A,,  and  another  debt  due  to 
her  from  B.,  to  A.  and  B.,  upon  trust 
to  invest  the  same,  and  stand  pos- 
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•essed  thereof  upon  the  trusts  of  the 
settlement*  Neither  of  the  debu  was 
invested ;  but  jt,  and  B.  continued  to 
pay  interest  on  their  respective  debts 
to  the  cettui  que  trusts,  B,  became 
bankrupt. — Held,  that  proof  could 
only  be  made  by  the  cestui  que  trusts 
for  the  amount  of  the  debt  due  from 
B.  Ex  parte  Woodward^  re  Turner^ 
2  Deac.  401. 

Where  a  creditor  has  been  guilty 
of  gross  negligence,  in  omitting  either 
to  prove  his  debt  or  enter  a  claim 
upon  the  proceedings,  the  Court  will 
not  stay  the  payment  of  a  dividend 
to  enable  him  to  go  in  and  prove ; 
although  he  may  stand  in  the  charac- 
ter of  a  trustee.  Ex  parte  Todd^  re 
Boutlandy  2  Deac.  416. 

USE  AND  OCCUPATION. 

After  an  order  had  been  made  that 
the  assignees  should  deliver  up  the 
possession  of  the  premises  to  the 
petitioner,  under  the  6  Geo.  4.  c.  16. 
8.  75.,  the  petitioner  claimed  to  prove 
for  the  use  and  occupation  of  the 
premises  by  the  bankrupt  up  to  the 
period  of  the  bankruptcy,  for  the 
amount  of  dilapidations,  and  for 
ground  rent  paid  by  the  petitioner 
during  the  occupation  of  the  bank- 
rupt : — Heldf  that  the  previous  order 
made  did  not  expend  the  jurisdiction 
of  the  Court,  which  was  given  by  the 
75th  section  ;  and  that  although  the 
Commissioner  was  justified  in  reject- 
ing the  proof,  as  being  for  unliqui- 
dated damages,  yet  the  Court  had  au- 
thority to  make  such  further  order. 


as  the  justice  and  equity  of  the  case 
required.  An  inquiry  was  therefore 
directed,  as  to  what  sums  the  pe- 
titioner was  entitled  to  receive  of  the 
bankrupt,  in  respect  of  the  use  and 
occupation,  the  dilapidations,  and  the 
ground  rent ;  with  a  view  to  proof 
being  made  for  the  amount  under  the 
fiat.  Ex  parte  Benecke,  re  Pearson^ 
ft  Deac  46. 

USURY. 

A  bankrupt,  after  he  obtains  his 
certificate,  promises  to  pay  a  creditor 
the  balance  of  an  usurious  debt,  on 
condition  that  he  would  advance  him 
another  sum  of  money  ;  and  he  then 
gives  the  creditor  a  security  for  the 
gross  amount  of  the  former  balance 
and  the  new  loan.  Semble,  that  the 
security  was  infected  by  the  usurious 
taint  of  the  first  transaction.  Ex 
parte  De  Grouchey,  re  Butler,  2  Deac. 
79. 

G.,  a  merchant  at  Calais,  employs 
7*.,  as  his  agent  in  England,  to  sell, 
invest,  and  exchange  bullion,  money, 
and  securities,  which  G.  transmits  to 
him  from  France.  In  the  course  of 
their  correspondence,  T.  proposes 
that  a  debtor  and  creditor  account  of 
interest  at  6/.  per  cent,  should  in 
future  be  kept  between  them,  with 
respect  to  any  balance  due  from  one 
to  the  other ;  to  which  proposal  G.  by 
letter  agrees.  T.  becomes  bankrupt ; 
when  a  large  balance  is  due  from  him 
to  G.,  for  principal  and  interest  at  6/. 
per  cent.  Qucere,  whether  this  is  a 
French,  or  an  English,  contract ;  and 
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if  an  English  contract,  whether  the 
proceeds  of  the  bullion  in  the  hands 
of  T,  can  be  considered  a  loan  of 
money,  so  as  to  come  within  the  pe- 
nalties of  the  usury  act.  Ex  parte 
Guiliebert,  re  Trye,  2  Deac.  509. 

An  issue  was  directed  as  to  the 
latter  question  ;  when  the  jury  found 
the  transaction  to  be  a  loan  of  money 
in  England,  and,  consequently,  sub- 
ject to  the  penalties  of  usury.     Ibid. 

VENDOR  AND  PURCHASER. 
And  see  Stoppage  in  Transitu. 

An  equitable  mortgagee  from  a 
vendee,  who  has  not  paid  the  pur- 
chase money,  can  sell  the  bankrupt's 
interest  only,  unless  the  vendor  con- 
sents ;  and  the  Court  will  not  act,  until 
he  be  served.  Ex  parte  fVright,  re 
Watts,  3  Mont.  &  A.  49. 

VERDICT. 

A  verdict^  obtained  by  the  bank- 
rupt in  an  action  at  law  against  his 
assignee,  does  not,  of  itself,  entitle 
him  to  a  supersedeas.  And,  there- 
fore, where  the  Court  had  reason  to 
suspect  that  a  verdict,  which  the 
bankrupt  had  obtained  against  the 
official  assignee,  for  want  of  proof  of 
a  good  petitioning  creditor's  debt, 
was  procured  by  an  artful  contriv- 
ance of  the  bankrupt,  or  by  some 
collusion  between  him  and  the  credi- 
tors' assignee,  who  was  also  the  peti- 
tioning creditor ; — a  petition  by  the 
bankrupt  to  supersede  the  commis- 


sion was  dismissed,  with  costs.     Ex 
parte  Munk,  re  Munk,  2  Deac.  444. 

VIVA  VOCE  EXAMINATION. 

Where  both  parties  agree  that  a 
vivd  voce  examination  is  necessary,  it 
will  be  ordered.  Ex  parte  Biggs,  re 
Worth,  3  Mont.  &  A.  152. 

VOLUNTARY  PAYMENT. 

See  Fraudulent  Preference — 
Payment. 

WAGES. 

See  Servants  and  Clerks. 

WARRANT. 

{Of  Commitment.) 
See  Commitment. 

(Of  the  Queen.) 
See  Royal  Warrant. 

WIFE. 

See  Marriage  Settlement. 

WITNESS. 
And  see  Evidence. 

Semble,  that  where  in  an  action 
against  a  sheriff  for  a  false  return  to 
a  fi.  fa.,  he  set  up  as  a  defence  the 
bankruptcy  of  the  debtor,  the  peti- 
tioning creditor  is  a  competent  wit- 
ness for  the  defendant.  Wright  ▼. 
Lainson,  2  Mees.  &  W.  739. 

A  witness  cannot  be  examined  viod 
voce,  as  to  the  service  of  a  document, 
without  producing  a  copy  of  it.  Ex 
parte  Bolton,  re  Johnson,  3  Mont.  & 
A.  246. 
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